TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Doc 1ap — Tu do — Hanh phic

Ban 4n s6: 79/2023/DS-PT
Ngay: 12/01/2023

V/v tranh chap hop dong
mua ban can hd

’ _ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

- Thanh phin Hpi dong xét xir phiic thim gom cé:

Thém phdn - Chii toa phién téa: Ba Pham Hong Loan

Cic Thdam phdn: Ba Nguyén Thi Huyén

Ba Nguyén Thi Thanh Hién

- Thu ky phién toa: Ba Pham Nguyén Thanh Hong — Thu ky Toa 4n nhan
dan Thanh pho H6 Chi Minh.

- Dgi di¢n Vign Kiém st nhin dan Thanh phé Ho Chi Minh tham gia
phién toa: Ba Nguyén Thi Nhu Khuong — Kiém sat vién.

Ngay 12/01/2023 tai Tru s6 Toa 4n nhan dan Thanh phd H6 Chi Minh xét
xu phuc tham cong khai vu an thy ly s6 424/2022/TLPT-DS ngay 14/11/2022 vé
viéc: “Tranh chap hop dong mua ban can ho”.

Do Béan 4n dan sy so thim s6 309/2022/DS-ST ngay 08/9/2022 cua Toa
an nhan dan quan P, Thanh ph6 H6 Chi Minh bi khang céo.

Theo Quyét dinh dua vy 4n ra xét xur s0 6227/2022/QDPT-DS ngay
08/12/2022 va Quyét dinh hodn phién toa s 20169/2022/QD-PT ngiy
27/12/2022 gitra cac duong suy:

1. Nguyén don:
1.1/ Ong Nguyén Lé V, sinh ndm 1984. (C6 mait)
1.2/ Ba bao Thuy V1, sinh ndm 1987. (C6 mat)
~ Cung dia chi thudng tri: SO 61/24 dudng M, phuong T, quén P, Thanh
pho H6 Chi Minh.
Cung dia chi lién lac: S6 82 duong sb 5, Khu dan cu L, phuong K, huyén
B, Thanh pho H6 Chi Minh.
Nguroi dai dién hop phdp cia nguyén don: Ba Duong Thi Kiéu O, sinh
ndm 1985. (C6 mat)
~ Dia chi: 86 32/3A2 Khu pho 3, duong H, phudng H, Quan H, Thanh pho
Ho6 Chi Minh.



La nguoi dai dién theo uy quyén (Theo Gidy ty quyén sb cong chimng
007946, quyén s6 04/2021TP/CC-SCC/HDGD ngay 15/11/2021 do Van phong
cong ching B, Thanh phd H6 Chi Minh chirng nhan).

2/ Bi don: Cong ty C6 phan G (HCMC)

Pia chi: S6 68 duong N1, phuong K, quan P, Thanh phdé HO Chi Minh.
Ngueoi dai dién hop phap cua bi don:

- Ba L& Thi Hong A, sinh nim 1986. (C6 mat)

- Ong Tran Quang V2, sinh nim 1974. (C6 mit)

Cung dia chi lién lac: S6 02 duong D2, phuong K, quan P, Thanh phd Hb
Chi Minh.

La nguoi dai dién theo uy quyén (Theo Gidy uy quyen sO
GLHCMC/Legal/UQ/LBF/2022/05 ngay 30/12/2022 cta Coéng ty C6 phan G
(HCMCQ)).

3/ Nguoi khdng cdo: Nguyén don 6ng Nguyén Lé V, ba Pao Thay V1 va
bi don Cong ty Co phan G (HCMC).

NOI DUNG VU AN:

Theo ban an so tham thé hi¢n ndi1 dung vu an nhu sau:

Theo don khoi kién ngay 15/11/2021 va qua trinh giai quyé{ vy an,
nguyén don ong Nguyén Lé V va ba Dao Thiy VI do ba Duong Thi Kiéu O lam
nguoi dai dién theo uy quyén trinh bay:

Ngay 28/6/2019, 6ng Nguyén Lé V, ba Pao Thuy V1 va Cong ty C6 phan
G (HCMC) (Goi tit 1a Cong ty G) ky két Hop dong mua ban cin ho (HPMB) s6
TT/M&S/1.03/A5A-P1/P1.2.02. Ky hiéu cin ho 1a P1.2.02, khi dé P1, khu A
(A5a); Thoi han ban giao cin ho 1a ngay 07/8/2021; Gia mua tong cong 1a
8.822.678.030 ddng (Gia nay bao gdém thué gia tri gia ting va phi bao tri).
Phuong thirc thanh toan chia lam nhiéu dot. Sau 03 dot thanh toan, ong V, ba
V1 d3 ndp tong cong so tién 1a 1.732.892.418 dong. Pén dot thanh toan tiép theo,
6ng V, ba V1 da chuan bi ddy du tai chinh nhung khéng nhan duogc thong bao
thanh toan tir bén ban. Ngay 08/9/2020 6ng V, ba V1 chi dong giri vin ban dé
nghi Cong ty G phat hanh thong béo thanh toan dot tiép theo nhu thoa thuan
trong hop dong.

Ngay 16/9/2020, Cong ty G gui van ban phan hoi, do kho khin vé tai
chinh, tién do thi cong dang cham tr& nén khong phat hanh thong bao thanh toan
tiép cho 6ng V, ba V1. éng V, ba VI dugc tam dung thanh toan cho dén khi
hoan tat thi cong xong tang 06, dé nghi thuong luong diéu chinh thoi gian ban
giao nha va nhan chiét khau, nhung khong néu rd thoi gian diéu chinh cy thé.

Ngay 10/10/2020, 6ng V, ba VI giri van ban phan hoéi khong dong y voi
cac dé nghi cua Cong ty G. Ly do kho khan vé tai chinh ma Cong ty G dua ra
khong phai 1a su kién bat kha khang theo thda thuan da ky két trong hop dong.
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Vi¢c cham ban giao nhérsé lam anh huodng dé’n‘ chd & va viéc kinh doanh cua
ong V, ba V1 theo du kién. 6ng V, ba V1 yéu cau Cong ty G phai tuan thu cac
di€u khoan trong hop dong da ky két nhung Cong ty G khong co6 bat cir phan hoi
nao.

_ Ngay 07/8/2021, dén thoi han ban giao nha theo thoa thuan trong hop
dong nhung Cong ty G khong c6 van ban nao dé thong bao vé viéc cham tré ban
giao nha cho 6ng V, ba V1 biét.

Ngay 10/8/2021, ong V ba V1 gui théng bao don phuwong chim dat hop
dong do Cong ty G da vi pham thoi han ban giao nha. 6ng V, ba V1 yéu cau Cong
ty G phai thanh toan tong sb tién 1a 4.116.386.442 dong, gdm:

- S6 tién da dong cho Cong ty: 1.732.892.418 dong.
- Lai suat chdm ban giao (Theo thoa thuan hop dong): 10.254.924 dong.

- Tién phat do vi pham Hop dong (Theo thoa thuan hop dong):
2.373.239.100 dong.

Ngay 09/11/2021, Céng ty G chuyén tra cho éng V, ba V1 sd tién da ndp
la 1.732.892.418 déng Sau do 6ng V, ba V1 c6 gui thu dién tir cho Cong ty G
yéu cau chuyen s tién con lai 1a2.383.494.204 dong do Cong ty G vi pham hop
dong. Dén nay, ong V, ba V1 van khong nhan dugc bt cir phan hdi ndo tir Cong
ty G.

Do d6, ong V, ba V1 ndp don khoi kién yéu cdu Cong ty G phai thanh
toan tién phat vi pham hop dong 1a 2.373.239.100 ddng (30% gia mua cin ho)
va tién 13i cham tra lai tién goc 13 10.254.924 dong. 6ng V, ba V1 yéu cau tinh
murc 13i sudt 1a 18%/nam theo thoa thudn tai hop dong. Theo thoa thudn tai Diéu
18 ctia Hop dong mua ban cin ho, Cong ty G khong phai chiu tién 1ai trong thoi
gian 30 ngay lam viéc ké tir ngay théng bao don phuong cham dirt hop dong co
hi¢u lyc. ong V nop don vao ngay 10/8/2021, theo thoa thuan trong hop dong
Cong ty G phai thanh toan cho 6ng V vao ngay 10/9/2021 nhung dén ngay
09/11/2021 Coéng ty G mdi thanh toan sO tién trén cho 6ng V, ba V1. Do d6
Cong ty G phai chiu tién 13i suat trong thoi gian 01 thang do thanh toan tré han.

Trong qud trinh gidi quyét vu dn ciing nhur tai phién toa hém nay, bi don
Céng ty Co phin G (Goi tat la Cong ty G) do ba Lé Thi Hong A, ba Hupnh Thi
Bich T, ba Phan Thi My N, éng Phing Tdn T1 la nguoi dai dién theo ity quyén
cung trinh bay :

Ngay 28/6/2019, 6ng Nguyén Lé V di ky Hop déng mua ban can ho sd
TT/M&S/1.03/A5A-P1/P1.2.02 véi Cong ty G dé mua can ho sé P1.2.02, khu A
thudc du 4n C do Cong ty G 1am chua dau tu. Gia mua ban 14 8.822.678.030 dong
(gia ndy bao gdm thué gia tri gia ting va phi bao tri). Thoi han ban giao nha 13
quy 1/2021 va dugc gia han thém 90 ngay lam viéc. Viéc thanh toan tién mua
can hd dugc chia thanh 07 dot. 6ng V, ba V1 da thanh toan duogc téng cong
1.732.892.418 ddng. Tuy nhién dén dot thanh toan tiép theo, Cong ty G chua
phat hanh théng bao cho 6ng V, ba V1 dé ndp tién tiép do dich bénh COVID-19
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1am anh hudng den tién d thi cong cong trinh. Thang 05/2020 Cong ty G da giri
van ban cho toan bd khach hang mua can ho biét vé viéc gia han thoi han ban
giao can ho dén quy 2/2022.

Ngay 10/8/2021, 6ng V, ba V1 giri thong bio cham dirt hop déng cho bén
ban voi ly do Cong ty G da vi pham thoi han ban giao nha theo quy dinh tai hop
d6ng mua ban ma hai bén d3 ky két. Theo do, ong V, ba V1 yéu cau Cong ty G
phai thanh toan tong sb tién 1a 4.116.386.442 dong, gom:

- S6 tién 6ng V, ba V1 da thanh toan 1a 1.732.892.418 dong.
- Tién 14i do chim tra lai tién 1a 10.254.924 ddng.

- Tién phat twong duong 30% gia mua do vi pham hop dong 1a
2.373.239.100 dong.

Can ctr hop dong, Cong ty G ¢6 nghia vu ban giao nha vao quy 1/2021 va
duoc phép gia han thém 90 ngay lam viéc ma khong bi xem 1a vi pham hop
ddéng. Nhu vy thoi han cubi duoc phép dé chu dau tu ban giao cho bén mua 13
hét ngay 09/8/2021. Trén thuc té, ngay 10/8/2021 bén ban da khong thé thyuc
hién viéc ban giao nha nhu théa thuan va bén mua da gui thong bao chadm dut
hop déng. Tuy nhién, xét thdy viéc ban giao cham tré c¢6 sy tac dong va anh
hudng nghiém trong do sy kién bét kha khang 1 dich bénh COVID-19.

Cac bén da cung thoa thuan ndi dung nay tai Piéu 1.7 va Diéu 16.1 cia
hop ddng: “Viéc bung phat nghiém trong dich bénh truyén nhiém lam anh
hudéng dén mat 6 dan sé chung do co quan y té cong bd” duoc xem 13 mot su
kién bat kha khang. Theo Quyét dinh sb 447/QD-TTg ngay 01/4/2020 Thu
tuéng Chinh phu Viét Nam da cong bd dich COVID-19 1a médt bénh truyén
nhiém nhom A (dic biét nguy hiém, c6 kha ning lay truyén rat nhanh, phat tan
rong va ty 1€ tr vong cao), nguy co va muc do la dai dich toan cau.

Dich COVID-19 bung nd vao dau thang 03/2020 va ngay 31/3/2020
Chinh phu di c6 quyét dinh gidn cach toan xi hoi theo Chi thi sb 16/CT-TTg
trong vong 15 ngay. Tiép theo sau d6 1a hang loat cac quy dinh vé han ché hoat
dong doéng ngudi (Cong vin sd 1431/UBND-VX ngay 07/5/2021, Cong vin sb
1641/UBND-VX ngay 21/5/2021, Céng vian sb 1737/UBND-VX ngiy
28/5/2021 cua Uy ban nhan dan Thanh phd H6 Chi Minh) 1am anh huéng 16n
dén hoat dong xay dung tai cong truong, khién cho tién do thi cong cua du an bi
anh huong nghiém trong. Ngay 31/5/2021, toan bd Thanh phd HO6 Chi Minh
thue hién cach ly x4 hoi theo Chi thi sé 15/CT-TTg ngay 27/3/2020 v6i phuong
cham “ai & dau ¢ yén d6”, moi hoat dong kinh té, x3 hoi déu ngung toan bo.
Viéc cach ly xa hoi kéo dai lién tuc tir ngay 31/5/2021 dén 30/9/2021. Tinh dén
ngay 30/9/2021, Thanh phd H6 Chi Minh d trai qua hon 120 ngay gian cach xa
hoi, viéc dap tmg cac nhu cau thiét yéu ciia con nguoi trong thoi gian nay ciing
rat kho khan, han ché di lai. Nén viéc thuc hién hoat dong xay dung la tap trung
dong nguoi, c6 nhiéu rii ro va khong duge Chinh phu cho phép thuc hién trong
khoang thoi gian cach ly x3 hoi. Cong ty G khong thé luong trude duoc va
khong thé tién hanh viéc xay dung duoc trong kha ning cho phép cua minh.
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Chinh vi vay, dich COVID-19 da khién Cong ty G thi cong cham hodc phai
ngung thi cong, trén thuc t€ 1a nguyén nhan truc ti€p ngan can Cong ty G thuc
hién dung nghia vu ban giao nha.

Mic du Cong ty G da c6 théng bao vé viée khong thé thuc hién dung
nghia vu giao nha va gui cho cac khach hang vao ngay 05/5/2020, xin gia han
thoi gian ban giao nha vao quy 2/2022 nhung dén ngay 10/8/2021, éng V ba V1
van giri théng bao chdm dut hop dong ddi voi Cong ty G trong tinh hinh dich
bénh COVID-19 dang dién bién rit nghiém trong 1a khong c6 can cir va trai véi
cac thoa thuan Vé su kién bat kha khang trong Hop dong hai bén da ky két. Do
d6 dbi voi yéu cau khoi kién cua nguyén don, Cong ty G khong dong y boi
thudng thiét hai. Ngay 09/11/2021 Cong ty da tra lai s6 tién ma 6ng V, ba V1 da
dong khi thyc hién hop dong.

Tai phién toa so thdm, Cong ty G yéu cau Hoi dong xét xtr tuyén vo hiéu
Hop dong mua ban can ho véi ly do tai thoi diém giao két hop dong, Cong ty G
chua dugc co quan co tham quyén cip Gidy phép xdy dyng. Cong ty G da tra lai
cho 6ng V, ba V1 sd tién dd nodp 1a 1.732.892.418 dong Néu 6 ong V,ba Vl dong
y hoa giai, Cong ty G s& hd tro sb tién 400.000.000 dong dé cac bén chim dut
tranh chap. Néu ong V, ba VI khong ddng v hoa giai, Cong ty G dé nghi Hoi
ddng xét xtr giai quyét theo quy dinh cta phap luat.

Tai Ban an dan su so tham‘ s6 309/2022/DS-ST ngay 08/9/2022 cta Toa
an nhan dan quan P, Thanh pho H6 Chi Minh da tuyén xu:

1. Chap nhan mét phan yéu cau khoi kién cta nguyén don ong Nguyén Lé
V va ba bao Thuy V1.

2. Trach nhiém tra tién:

Budc Cong ty Co phan G c6 trach nhiém thanh toan cho 6ng Nguyén Lé
V va ba Pao Thay V1 s tién 1a 530.122.649 (Nam trim ba muoi triéu mot trim
hai muoi hai ngan sau trim bén muoi chin) dong, trong d6 519.867.725 dong 1a
tién phat vi pham va 10.254.924 dong 1a tién 14i cham tra lai tién gdc.

Thoi han thanh toan: Thanh toan mot 1an ngay sau khi ban an c6 hi¢u luc
phap luat.

Ké tir ngdy 6ng V ba V1 c¢6 don yéu cau thi hanh 4 an ma Cong ty Co phan
G khong chiu thi hanh thi Cong ty con phai chiu khoan tién 131 cta sb tién phai
thi hanh 4n theo muc 1ai sut quy dinh tai Khoan 2 Diéu 468 B0 luat dan sy nam
2015 cho dén khi thi hanh 4n xong.

3. An phi dan su so tham: 67.601.147 (Sau muoi bay triéu sau tram ¢ mot
ngan mot tram bon muoi bay) dong 6ng Nguyén Lé V va ba Pao Thay V1 chiu,
duoc trir vao sb tién tam ndp an phi 39.834.940 dong theo bién lai thu sb
0034805 ngay 17/12/2021 ciia Chi cuc Thi hanh 4n dan su quan P. Ong V ba V1
con phai ndp thém s tién 1a 27.766.207 dong.

Cong ty CO phan G phai chiu 4n phi la 25.204.900 (Hai muoi 1am trigu
hai tram 1¢ bon ngan chin tram) dong.



Ngoai ra, ban an so tham con tuyén vé quyén khang cao, quyén va nghia
vu thi hanh an cua cac duong su.

Ngay 20/9/2022, bi don Céng ty C0 phan G c6 don khang céo toan b ban
an so tham.

Ngay 21/9/2022, nguyén don ong Nguyén Lé V va ba Dao Thay VI c6
don khang c4o toan bd ban an so tham.

Tai phién toa phiic tham:

Nguyén don khong rat don khoi kién; Nguyén don, bi don khong rat don
khang céo. Cac duong sy khong thoa thuan duoc v6i nhau vé cach giai quyét vu an.

Nguyén don éng Nguyén Lé V va ba Dao Thiy VI do ba Dwong Thi Kiéu
O la nguoi dai dién theo uy quyén trinh bay:

Ngay 28/6/2019, 6ng V va ba V1 ky hop dong voi Cong ty G dé mua cin
ho tai ddy. Theo thoa thuan thi thoi diém ban giao can ho 1a ngay 07/8/2021.
Nhung trén thyc té dén thang 01/2021 cong trinh méi thi cong xong ting 01 va
dén thang 05/2021 dy an méi dugc cap phép. Do @6, viéc Cong ty G dua 1y do
dich bénh bung phat dan dén tlen do thi cong chdm tré 1a khong c6 co so theo
thoa thudn trong hop dong. Dé nghi Hoi dong xét xir chdp nhan yéu cau cia
nguyén don budc bi don phai tra tong cong cac khoan phat 1a 4.116.386.442
dong, trong d6 da thanh toan xong 1.732.892.418 dong, bi don con phai thanh
toan tiép s tién phat 13 2.383.494.024 dong.

Bi don Céng ty Cé phan G (HCMC) do éng Tran Quang V2 la ngweoi dai
dién theo ity quyén trinh bay: Trong thang 3 va thang 4/2020, Chinh phu d3 ban
hanh Chi thi 15, Chi thi 16 dé trién khai cong tic phong chéng dich COVID-19
rong khip trén toan qudc. Vao thang 3/2020 Uy ban nhan dan Thanh phd Ho
Chi Minh d3 c6 Cong vin s6 1152/UBND-VX tam ngung hoat dong cua mot sO
co s& dich vu va han ché ty tap dong nguoi de phong chdng dich bénh COVID-
19. Nhu vay, viéc xay dung keo dai la yéu t6 khach quan do anh huéng cta dich
bénh COVID-19 chtr khong phai do 16i cia Cong ty. Hon nita, thang 5/2020
Cong ty G dé c6 van ban xin gia han thoi gian ban giao can ho du kién dén quy
2/2022 va thyc té hién nay Cong ty dang trong giai doan ban giao can h cho
khach hang. Nhu vay, du thidy Cong ty da cd ging khic phyuc hoan canh trong
kha nang cho phép dé hoan thanh cong trinh. Vi vy, dé nghi Toa 4n khong chip
nhan yéu cau phat hop déng ma éng V ba V1 di néu. 'Cong ty xac dinh, ngay
10/8/2021, ong V, ba VI giri van ban don phuong chdm dut hop déng nhung
dén ngay 09/1 1/2021, Cong ty G méi chuyén tra cho 6ng V, ba V1 sb tién da
nop vao Cong ty 1a 1.732.892.418 dong 1a tré so v4i thoa thuan trong hop dong
mot thang nén Cong ty dong y tra 1ai cho ong V, ba V1 s6 tién 1a 10.254.924
dong.

Bui dién Vién Kiém sdt nhén dan Thanh pho Ho Chi Minh phat biéu quan diém:



Vé t tung: Toa cip phiic thim di thuc hién dung trinh ty thi tuc theo quy
dinh cua phap luat. Cac duong su ciing dugc thuc hién day du cic quyén va
nghia vu cua minh.

Vé noi dung: Ngay 05/5/2020, Cong ty G di ban hanh thong bao vé diéu
chinh thoi gian ban giao can ho do dién bién phirc tap cia dich bénh COVID-19.
Ngay 18/8/2020, Uy ban nhan dan quan P di ban hanh Cong vin sé 1319 dé
nghi ngung thi cong do phat hién c6 nhiéu truong hop nhidm bénh. Nhu viy,
Cong ty di co thong bao vé thoi gian cham ban giao cin ho dén khach hang 1a
do dich bénh. Pay la su kién bat kha khang va d3 duoc hai bén thoa thuan trong
hop dong nén phia Cong ty khong vi pham thoi gian ban giao can hd. Do do, de
nghi Hoi dong xét xtr khong chap nhan khang cdo cua nguyén don, chap nhan
mot phan khang cdo cua bi don, sira ban an so thim theo hudng Cong ty khong
phai bdi thudng tién phat ma chi phai tra tién 14i do chuyén tra tién cho ong V,
ba V1 tré 01 thang 13 10.254.924 dong.

Can cu vao cac chung cu, tai liéu da duoc tham tra tai phién toa phuc
thAm, can cir vao két qua tranh luan tai phién toa, y kién cua dai dién Vién kiém
sat nhan dan Thanh phd H6 Chi Minh, trén co s& xem xét day du, toan dién tai
lidu, chimg ctr ¢6 trong hd so vu an.

NHAN PINH CUA TOA AN:

~ Xét yéu ciu khang céo ciia dng Nguyén Lé V, ba Dao Thiy V1 va Cong
ty Co phan G, Ho1 dong xét xtr nhan thay:

Ngay 28/6/2019, 6ng Nguyén Lé V, ba Pao Thay V1 di ky Hop dong
mua ban cin ho s TT/M&S/1.03/A5A-P1/P1.2.02 voi Cong ty CO phan G
(HCMC) dé mua can ho P1.2.02, khéi @é P1, khu A (A5a) véi cac diéu khoan co
ban sau: Dién tich san can ho 179,30m?%; gia mua tong cong cua cin hd bao gobm
gi4a mua, phi bao tri va thué gia tri gia tang la 8.822.678.030 dong; duoc chia
lam 07 dot thanh toan theo tién d6 hoan thién két cau tang cia cong trinh (danh
muc 4); thoi gian ban giao cin hd duge hai bén théng nhat ky két du kién 1a
“vao quy 1 ndm 20217 (Piéu 11.2) va viéc ban giao cin ho ¢ thé sdém hon hodc
tré hon so v&i ngdy ban giao du kién nhung khong duoc chdm qua 90 ngdy 1am
viée ké tir ngdy ban giao dy kién. Nhu vay, véi quy dinh nay thi thoi han ban
giao cin ho cham nhét cho nguyén don 1a ngay 09/8/2021.

Qué trinh thyc hién hop dong, nguyén don da thuc hién dung tién do vé
thanh toan tién theo tung dot nhung dén ky thanh toan thir 04 thi nguyén don
khong nhan dugc thong bao dong tién cua Cong ty G.

Ngay 05/5/2020 Coéng ty G phat hanh Thong bao s
35/2020/GLHCMC/MSD vé viéc diéu chinh thoi gian du kién ban giao cin ho
sang quy 2/2022 véi 1y do dich bénh COVID-19 d3 gy anh huéng manh mé vé
tai chinh va hoat dong ddi véi Tong cong ty cing nhu G (HCMC), anh huong
dén qua trinh 1am viéc cua Chu dau tu v6i co quan c6 thim quyén cho céc tha
tuc lién quan dén du an,.... Tiép dén ngay 16/9/2020 Cong ty G ¢ vin ban guri

7



dén nguyén don thong bao viée diéu chinh thoi gian ban giao nha khach hang s&
duoc nhan chiét khau la 150.733.,018 dong céq trur tai thoi diém ban giao va bén
mua tam dung thanh todn cho dén khi hoan tat viéc xay dung két cau cua tang
06.

Ngay 10/8/2021, nguyén don da giri vin ban yéu cau dugc chim dut hop
d6ng voi 1y do bén ban da vi pham vé thoi han ban giao nha. Theo quy dinh tai
Piéu 11.7 va Piéu 16.4 cia Hop dong thi: néu khong phai do su kién bat kha
khang gy ra va bén mua da hoan thanh nghia vu thanh todn nhu quy dinh trong
hop dong nhung bén ban khong ban giao cin ho cho bén mua thi bén ban s& phai
tra 131 cho bén mua theo muc 14i suit 18%/nam:; cling tai Piéu 18.4 cula Hop
ddng con quy dinh vé hé qua cua viéc chim dit hop ddng 14 bén ban hoan tra
moi khoan tién d3 nhan tir bén mua va phai tra 1di néu cham tra qua 30 ngay;
thanh toan 13i suat cham ban giao tinh trén tong gia tri cac dot thanh toan; thanh
toan khoan tién phat twong duong 30% gia mua do vi pham hop déng. Do do,
nguyén don yéu cau bdi thudng theo thoa thuén cua hop ddng tuong Gmg vOi so
tién 13 2.373.239.100 dong va thanh toan tién 13i cham ban giao tinh trén s tién
bén mua da ngp vao Cong ty la 10.254.924 dong. Phia Cong ty G khong dong y
bdi thudng theo yéu cau cua nguyén don véi Iy do, viéc cham tién d6 1a do anh
huong cua dich bénh COVID-19 da tac dong ngudn cung cip nguyén vt lidu va
nhA cong tai cong trinh va anh hudng dén qua trinh 1am viéc ctia Chu dau tu véi
cac co quan cd thim quyén cho cac thu tuc lién quan dén du an. Day 1a sy kién
bat kha khang nén Cong ty dugc mién trir trach nhiém dén su.

Hoi dong xét xtr phiic tham xét thay: Trong thoi gian ong Nguyén Lé V va
Cong ty C6 phan G (HCMC) thyc hién Hop déng mua ban cin ho sb
TT/M&S/1.03/A5A-P1/P1.2.02 thi dich COVID-19 xay ra tir thang 12/2019 cho
dén nay chua két thic; dai dich COVID-19 khong chi xay ra tai Thanh phd Ho
Chi Minh ma lan ra toan qudc va céa thé gioi 1a su that.

Thi twéng Chinh phit di ban hanh Quyét dinh s6 173/QD-TTg ngay
01/02/2020 va Quyét dinh sb 447/QD-TTg ngdy 01/4/2020 cong nhan dich
COVID-19 la dich bénh c6 quy md toan qudc va tinh chat, mic do nguy hiém
cua dich bénh nay la bénh truyén nhiém nhém A, nguy co ¢ muc do dai dich
todn cau. De ngan ngtra dich bénh lay lan, Thu tuong Chinh phu da ban hanh cac
Chi thi s6 15/CT-TTg ngay 27/3/2020 va Chi thi s6 16/CT-TTg ngay 31/3/2020;
Ngay 31/3/2000, Uy ban nhéan dan Thanh phb HO Chi Minh d3 c6 Cong van sb
1204/UBND-TH vé thyc hi¢n Chi thi s6 16/CT- -TTg ngay 31/3/2020 ctua Thu
tudng Chinh Phu, yéu ciu moi nguwoi dan sinh séng trén dia ban T hanh pho Ho
Chi Minh phai o tai nha, chi ra ngoai trong trong hop that su can thiét nhuw
mua lwong thwe, thuc pham, thuéc men, cdp ciru, lam viéc tai nha mady, phA
xuong, xi nghzep thyc hién nghiém viéc gitt khoang cdch t6i thiéu 2m khi giao
dich, lam viéc, . Tlep dén Uy ban nhan dan Thanh ph Ho Chi Minh ra cac van
ban nhu C()ng van s6 1749/UBND-VX ngay 30/5/2021 vé trién khai bién phap
phong chéng dich bénh, Cong vin sé 1931/UBND-VX ngay 14/6/2021 vé tiép
tuc thuc hién gidin cach xa hoi, Cong vin s6 2279/UBND-VX ngay 08/7/2021 vé
ap dung cac bién phap phong chéng COVID-19 theo Chi thi 16, Céng van sb

8


https://soxaydung.hochiminhcity.gov.vn/documents/20142/16792510/1204ubsigned.pdf/6fd6c03b-93e0-0e24-d368-9ddd662d31f0
https://soxaydung.hochiminhcity.gov.vn/documents/20142/16792510/1204ubsigned.pdf/6fd6c03b-93e0-0e24-d368-9ddd662d31f0
https://thuvienphapluat.vn/cong-van/the-thao-y-te/cong-van-1749-ubnd-vx-2021-tang-cuong-bien-phap-kiem-soat-dich-benh-covid19-ho-chi-minh-475946.aspx
https://thuvienphapluat.vn/cong-van/the-thao-y-te/cong-van-1931-ubnd-vx-2021-tiep-tuc-thuc-hien-gian-cach-xa-hoi-toan-thanh-pho-ho-chi-minh-477758.aspx
https://thuvienphapluat.vn/cong-van/the-thao-y-te/Cong-van-2279-UBND-VX-2021-ap-dung-bien-phap-phong-chong-dich-COVID-19-Ho-Chi-Minh-480499.aspx

2556/UBND-VX ngay 01/8/2021 vé tiép tuc ap dung bién phap gian cach xa hoi
toan Thanh phé H6 Chi Minh, Cong van sb 2718/UBND-VX ngay 15/8/2021
tiép tuc 4p dung bién phap gidn cach xad hoi toan Thanh phd dé quyét liét kiém
soat phong, chdng dich COVID-19 va Céng vian sb 3072/UBND-VX ngay
15/9/2021 vé gian cach x hoi tir ngay 15/9/2021 dén ngay 30/9/2021.

Nhu vay, dudi tac dong kéo dai va su bung phat ctia dich bénh, Thanh
ph6 HO Chi Minh thyc hién cach ly, gidn cach theo chi dao cua Chinh phu thi
cho du Cong ty G c6 ap dung moi bién phap can thlet trong kha nang cho phép
nhu phan b lai cong nhan xay dung tai du an dé tiép tuc viée xay dung, to chirc
03 tai chd ciing kho tranh khéi tinh trang tam hodn va ngung thi cong vi khong
du sb luong cong nhan, nha thau khong du, dat giy chudi cung tng vat tu, thiét
bi, may thi cong. Ngay ca khi dich COVID-19 dugc kiém soat cing khong thé
phuc hoi ngay vi con phai phy thu¢c vao thi truong, nha dau tu, can thoi gian dé
bd tri ngudn tai chinh, sap x€p lai hoat dong cong viéc,.... Do do, dich bénh
COVID-19 xay ra dan dén hoat dong xdy dung cia Cong ty G gap nhidu kho
khan va budc phai gidn doan thi cong, khong dam bao dung tién do ban giao nha,
day hoan toan duoc coi 1a su kién bat kha khang.

Theo quy dinh tai Diéu 16.3 cia Hop dong mua ban thi “Viéc mot bén
khong thuc hién hoac cham tré thuc hién nghia vu cua minh theo Hop a”é‘ng nay
sé khong cdu thanh mét vi pham doi véi Hop dong ndy néu va trong chirng muc
ma viéc khong thuc hién hodac cham tré thuc hién dé la do Sw kién Bat khd
khdng”. Tai khoan 2 Diéu 351 ctia Bo luat dan su 2015 cling quy dinh: “Triong
hop bén cé nghia vu khong thuc hién ding nghia vu do sw kién bdt kha khdng thi
khong phai chiu trach nhiém dan su, trir truong hop co thoa thugn khac hodc
phdp ludt c6 quy dinh khac”. Do vy, ong V ba V1 yéu cau Cong ty G phai boi
thuong do cham tién d6 giao cin ho 1a khong c6 co sd dé chap nhan.

Tai phién toa hom nay, cac bén déu xé4c nhan, sau khi nhan dugc van ban
cham dut hop dong cua ong V, ba V1 vao ngay 10/8/2021, Cong ty G da dong y
vOi viée cham dut hop dong va ngay 09/11/2021 Cong ty G da thanh toan lai s6
tién ong V, ba V1 da nop 1a 1.732.892.418 dong Tai Diéu 427 cua Bo luat dan
sy nam 2015 quy dinh: “Khi hop dong bi hity bo thi hop dong khong c6 hiéu luc
tir thoi diém giao két, cac bén khong phai thuc hién nghia vu di thoa thudn, trir
thoa thuan vé phat vi pham, bdi thuong thiét hai va thoa thuin vé giai quyét
tranh chap; Cac bén phai hoan tra cho nhau nhiing gi di nhan sau khi trir chi phi
hop 1y trong viéc thuc hién hop ddng va chi phi bao quan, phat trién tai san”.
Nhu véy, viéc thanh toan nay cua Cong ty G la dya trén sy thoa thuén va tyu
nguyén dong ¥ cta Cong ty G va ding quy dinh cta phap luét. Tuy nhién, theo
thoa thuan trong hop dong thi Cong ty G phai thanh toan lai tién cho 6ng V, ba
V1 trong vong 30 ngay lam viéc ké tir ngay cac bén thong nhat huy hop dong
nhung dén ngay 09/11/2021 Cong ty G moi thanh toan s6 tién trén cho ong V ba
V1 14 vi pham nén phai chiu tién 14i suit trong thoi gian 01 thang do thanh toan
tré han. Ban 4n so tham tuyén budc Cong ty G thanh toan sb tién 1ai 10.254.924
ddng cho éng V, ba V1 1a ¢6 cén cu.


https://thuvienphapluat.vn/cong-van/The-thao-Y-te/Cong-van-2556-UBND-VX-2021-tiep-tuc-ap-dung-bien-phap-gian-cach-xa-hoi-toan-Thanh-pho-Ho-Chi-Minh-483163.aspx
https://thuvienphapluat.vn/cong-van/The-thao-Y-te/Cong-van-2718-UBND-VX-2021-tiep-tuc-ap-dung-bien-phap-gian-cach-xa-hoi-Ho-Chi-Minh-chong-dich-COVID19-484806.aspx
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Tur nhitng phén tich trén, Hoi dong xét xtr khong chap nhan khang cdo cia
ong Nguyén L& V va ba Pao Thay V1; Chdp nhéan toan bd khang céo ctua Cong
ty C6 phan G; Chap nhan dé nghi cia Vién Kiém sat nhan dan Thanh ph Ho
Chi Minh stra ban 4n so thAm nhu di phan tich.

V& 4n phi dan su phuc ‘Ehém: Do stra ban 4n so thim nén cac duong su
khong phai chiu an phi phac tham.
Vi cac lé trén,
QUYET PINH:

Can ctr Khoan 2 Piéu 148, Khoan 2 Piéu 308 cua Bo luat T6 tung dan su;
Cian ctr Diéu 156, Diéu 351, Diéu 427 ciua B Luét dan su;

Can ct Diéu 26, Piéu 29 cua Nghi quyét b 326/2016/UBTVQH14 ngay
30/12/2016 cta Uy ban thuong vu Qudc Hoi quy dinh vé mirc thu, mién, giam,
thu, ndp, quan ly va sir dung an phi, 1€ phi Toa an.

Khéng chap nhan khang céo cta ong Nguyén Lé V va ba Pao Thay V1.
Chép nhdn khang cdo ctia Cong ty Co phan G (HCMC).
Tuyén xt: Stra ban an so tham

1. Chap nhén mét phan yéu cau khoi kién cta nguyén don ong Nguyén Lé
V va ba bao Thuy V1.

Budc Cong ty Co phan G c6 trach nhiém thanh toan cho 6ng Nguyén Lé
V vaba bBao Thay V1 so6 tién 1ai cham tra tién goc 1a 10.254.924 (Muoi triéu hai
tram ndm muoi bon ngan chin trdm hai muoi bon) dong.

2. Khong chip nhan yéu ciu cta 6ng Nguyén Lé V va ba Dao Thuy V1 vé
viéc budc Cong ty Co phan G c6 trach nhiém thanh toan cho éng Nguyén L& V
va ba Pao Thuy V1 sé tién phat twong duong 30% gia mua do vi pham hop
ddng 13 2.373.239.100 (Hai ty ba trim bay muoi ba triéu hai trim ba muoi chin
ngan mot tram) dong.

Ké tir ngdy ong V, ba V1 ¢6 don yéu cau thi hanh 4n ma Céng ty C6 phan
G (HCMC) chém thi hanh sd tién néu trén thi Cong ty con phai chiu khoan tién
1i ctia s tién phai thi hanh 4n theo muc 13i suat quy dinh tai Khoan 2 Diéu 468
ctia B ludt dan sy ndm 2015 cho dén khi thi hanh an xong.

3. An phi déan sy so tham:

Ong Nguyén Lé V va ba Pao Thay V1 phai chiu an phi dan sy so tham 1a
79.464.782 (Bay muoi chin triéu bon trim sau muoi bén ngan bay trim tam
muoi hai) dong nhung duoc trir vao sb tién tam Gng an phi da nop 1a
39.834.940 (Ba muoi chin triéu tim trim ba muoi bén ngan chin trim bon muoi)
ddng theo Bién lai thu sb 0034805 ngay 17/12/2021 cta Chi cuc Thi hanh an
dan su quan P, Thanh phd HO Chi Minh. 6ng V, ba V1 con phai nop thém s
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tién 14 39.629.842 (Ba muoi chin triéu sau trim hai muoi chin ngan tdm trim
bon muoi hai) dong.

Cong ty C6 phan G phai chiu an phi dan su so tham 14 512.746 (Nam trim
muoi hai ngan bay tram bon muoi sau) dong.

4. V& an phi dan sy phiic tham:

Ong Nguyén Lé V va ba Pao Thay VI khong phai chiu an phi dan sy
phuc thim. Hoan lai cho dng V, ba V1 sé tién tam Umg an phi phuc tham da ndp
1a 300.000 (Ba trim ngan) dong theo Bién lai thu s6 AA/2021/0036103 ngay
20/9/2022 ctia Chi cuc Thi hanh an dan sy quan P, Thanh phé H6 Chi Minh.

Cong ty C6 phan G (HCMC) khong phai chiu an phi dén sy phuc tham.
Hoan lai cho Céong ty Co phan G s6 tién tam Gng an phi phuc tham da nop 1a
300.000 (Ba trim ngan) dong theo Bién lai thu s AA/2021/0036148 ngay
27/9/2022 ctia Chi cuc Thi hanh 4n dan sy quan P, Thanh phd Ho Chi Minh.

Trudng hop ban an duogc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan sy nam 2008 (stra di, bo sung ndm 2014) thi ngudi dugc thi hanh an dan
sy, nguoi phai thi hanh an dan sy co quyén thoa thuan thi hanh an, quyén yéu
cau thi hanh an, tu nguyén thi hanh an hodc bi cudng ché thi hanh an theo quy
dinh tai cac Diéu 6, Piéu 7, Diéu 7a, Piéu 7b va Piéu 9 Luat Thi hanh 4n dan su
nam 2008 (sira doi, bo sung nam 2014); thoi hiéu thi hanh an dugc thyc hién
theo quy dinh tai Diéu 30 Luét Thi hanh an dan sy nim 2008 (stra ddi, bo sung
nam 2014).

Ban an phuc tham c6 hiéu luc ké tir ngay tuyén an.

Noi nhin: TM. HOI PONG XET XU PHUC THAM
- TAND Toi cao; A AN - ’ M ~

- TAND Cp ca tai TP.HCM: THAM PHAN - CHU TQA PHIEN TOA
- VKSND Cép cao tai TP.HCM;

- VKSND TP.HCM;

- Chi cuc THADS quén P;

- TAND quén P;

- Cac duong sy (dé thi hanh); N

- Luu: HS, VT (T/25). Pham Hong Loan

1100011 840211H
Nguyeén Lé Van

2022DSPT29897
04.01.2023 11:11
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