TOA AN NHAN DAN QUAN 10 CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Poc 1ap — Tu do — Hanh phuc

Ban 4n s6: 99/2017/KDTM-ST
Ngay: 28-9-2017.

V/v “Tranh chip hop dong tin
dung”.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN QUAN 10, THANH PHO HO CHi MINH

- Thanh phan Hpi dong xét xir so thdm gom co:

Thdm phan - Chii toa phién toa: Ba Nguyén Phuong Lan.

Cdc Hoi tham nhén dan:

Ong Tran Phu Nhuén.

Ba Tiéu Kim Thuén.

- Thw ky phién t,(‘)a:‘f)ng Lé Nhét Diing — Thu ky Toa &n, Toa &n nhan
dan Quan 10, Thanh phd H6 Chi Minh.

- Dgi di¢n Vign Kiém sit nhin dan Quén 10, Thanh phé Ho Chi Minh
tham gia phién toa: Ba Manh Thi Ta Uyén - Kiém sat vién.

Trong cac ngay 27, 28 thang 9 nam 2017 tai tru s& Toa an nhan dan Quéan
10, Thanh phdé H6 Chi Minh, xét xir so tham cong khai vu an thy 1y sb
19/2017/TLST-KDTM ngay 23 thang 3 nim 2017 vé tranh chap hop dong tin
dung, theo Quyét dinh dua vu an ra xét xir s6 180/2017/QDST-KDTM ngay 22
thang 8 nam 2017 va Quyét dinh hodn phién toa sd 134/2017/QDST-KDTM
ngay 08 thang 9 nam 2017, gilrta cac duong su:

1. Nguyén don: Ngan hang Thuong mai ¢6 phan VN TV.

Dia chi tru s& chinh: Téng 9, VP Bank Tower sb 1-1A-2 TDT, phuong A,
Quan B, Thanh phé H6 Chi Minh.

Nguoi dai dién theo hop phdp cua nguyén don:

- Ong Ma Khac K— Chuyén vién xt Iy no (c6 mit).

- Ong Pham Vin T — Chuyén vién xtr Iy no (c6 mat).

(Theo gidy uy quyén s6 648/2017/XLN-AMC ngay 27/02/2017).

2. Bi don: Cong ty Trach Nhiém Hiru Han Dugc pham TS (vang mat).

Pia chi try s& chinh: Y1 dudng HL, Phuong C, Quan D, Thanh phd Ho
Chi Minh.

Nguoi dai dién theo phap ludt cua cong ty:

Ong Tran Ngoc S, sinh nam 1960 (vang mit).

Pia chi: 207/32, Puong 3/2, Phuong E, Quan F, Thanh phd H6 Chi Minh.

3. Nguroi c6 quyén loi, nghia vu lién quan:
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Ong Tran Ngoc S, sinh nam 1960 (vang mat). o
bia chi: Y1 duong Hong Linh, Phuong C, Quan D, Thanh phé H6 Chi Minh.

NOI DUNG VU AN:

Theo don khoi kién ngay 27/02/2017 va trong qua trinh giai quyét vu an,
dai dién theo uy quyén cua nguyén don, 6ng Ma Khac K trinh bay:

Ngén hang Thuong mai cb phﬁanN TV (sau day dugc goi tat 1a VPB) va
Cong ty trach nhiém hiru han Dugc pham TS (sau day goi tat la Cong ty TS ) O
ky 03 hop dong tin dung c6 ndi dung nhu sau:

- Hop dong tin dung s6 SME/ETP/15/0161/HDTD-01 ngay 19/11/2015,
VPB cho vay s6 tién vay la 3.000.000.000 dong, thoi han vay 12 thang, 1ai suat
14 18,45%/nam (diéu chinh 3 thang 1 lan);

- Hop dong tin dung s6 SME/ETP/16/0038/HDTD ngay 23/3/2016, VPB
cho vay sd tién 1a 750.000.000 dong, thoi han vay 1a 36 thang, 1ai suat 1a
20,15%/mam (diéu chinh 3 thang 1 1an);

- Hop dong cap han muc tin dung s6 SME/ETP/16/0126/HDHM-BILL
ngay 04/10/2016, s6 tién vay 1a 3.000.000 dong, thoi han vay 1a 12 thang, 1ai
suat 18%/nam (diéu chinh 01 thang 1 lan). Tuy nhién, hop dong nay bi don ky
nhan s tién vay ciia VPB 14 1.858.730.287 dong.

Tong cong so tién ma bi don vay cta nguyén don la: 5.608.730.287 dong
theo khé wéc nhan no lan 01/s6 SME/ETP/15/0161/HDTD/01 ngay 19/11/2015;
Khé w6c nhan no 1an 01/s6 SME/ETP/16/0038/HDTD/01 ngay 23/3/2016 va
khé uéc nhan ng lan 01/s6 SME/ETP/16/0126/HDHM-BILL-01 ngay
04/10/2016.

Cong ty TS vay voi myc dich bd sung vén luu dong phuc vu hoat dong
kinh doanh dugc pham.

Pé bao dam cho cac khoan vay trén, VPB va bi don di théng nhat 4p
dung bién phap bao lanh vo diéu kién va khong huy ngang bang toan bo tai san
cdi nhan cia oOng Tran Ngoc S theo Hop dong bao lanh s6
SME/ETP/15/0161/HDBL ngay 19/11/2015; SME/ETP/16/0038/HDBL ngay
23/03/2016 va SME/ETP/16/0126/HDBL ngay 04/10/2016.

Trong qua trinh thyc hién nghia vy tra tién gdc, 13i theo cac Hop dong tin
dung trén, phia bi don da vi pham nghia vy trd ng, mdc du nguyén don da thong
b&o yéu cau tra ng goc va cac khoan tién 14, tién phat phat sinh, nhung bi don
khong thuc hién. Do vay, VPB khéi kién yéu cau Toa an budc Cong ty TS
thanh toan tién no gdc va tién 1ai tam tinh dén ngay 27/02/2017, tong cong la
2.814.823.802 dong (trong do ng gbc 13 2.671.233.287 dong, 13i qua han la
143.590.515 ddng) va ldi suit tiép tuc phat sinh theo thoa thuan trong cac hop
ddng tin dung da ky cho t6i khi bi don thanh toan xong toan bd sb no.

Tai phién toa, nguyén don trinh bay: Do bi don da khong thuc hién dang
nghia vu trd ng nén yéu cau Toa an budc bi don phai tra so tién tam tinh dén
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ngay xét xtr so tham 1a 3.314.334.343 dong (trong d6 ng gbc 1a 2.671.233.287,
no 1ai trong han 13 446.764.598 dong; no 13i qua han 1a 196.336.458 dong) va
tiép tuc chiju tién 13i theo mirc 13i suét qua han thoa thuan tai hop déng cho dén
khi tra hét no.

Bi don va ngudi c6 quyén, nghia vu lién quan ving mit tai phién toa nén
khéng ¢ ¥ kién.

Pai dién Vién Kiém sat nhan dan Quan 10coy kién:

- V@ viéc tuan theo phap luat cia Tham phan, Hoi dong xét xa: Tham

phan, Hoi dong xét xtr thyc hién dang quy dinh cua phép luat té tung dan su.

Viéc chip hanh phéap luat ciia nguoi tham gia t6 tung: Tir khi thy 1y cling
nhu tai phién tod hom nay nguyén don di thyc hién dung va dy du cac quyén
va nghia vu theo quy dinh ctia B6 luat T6 tung dan sy. Bi don, nguoi co6 quyén
loi, nghia vu lién quan da dugc triéu tap hop 1¢ nhung van viang mit tai cic
phién hop kiém tra viéc giao nop, tiép can cong khai chimg cir va dé dugc triéu
tap hop 1¢ tham gia phién toa lan thtr hai nhung van vang mit khong co ly do.
Pé nghi Toa an can ctr vao diém b khoan 2 Dleu 227, khoan 3 Piéu 228 cia Bo
luat T4 tung dan sy, tién hanh xét xir vu an vang mit cac duong sy

Vé noi dung: Yéu cau cua nguyén don 1a co co so nén dé nghi Toa an
chap nhan yéu cau cua nguyén don bugc bi don phai thanh toan sd tién no gbc
con thiéu va i suat thoa thuan theo cac Hop dong tin dung da ky két véi VPB.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li¢u, chung ctr c6 trong hd so vu an da dugc
tham tra tai phién toa, Ho1 dong xét x{r nhan dinh:

Nguyén don 13 VPB va bi don 1a Cong ty TS phat sinh tranh chip vé hop
dong tin dung gitra hai phap nhan c¢6 dang ky kinh doanh va c6 muc dich loi
nhuan |4 “tranh chap trong kinh doanh thuong mai”. Xet thay bi don c6 dia chi try
sO chinh tai Quan 10, nén vu 4n thudc tham quyén giai quyét ctia Toa an nhan dan
Quén 10, Thanh phd H5 Chi Minh theo quy dinh tai khoan 1 Piéu 30, diém b
khoan 1 Didu 35, diém a khoan 1 Diéu 39 cua Bo luat T tung dan su.

Bi don va nguoi co quyén loi, nghia vu lién quan duoc Toa 4n triéu tap hop
1¢ nhung khong dén Toa an. Theo xac minh tai Phong ding ky kinh doanh thugc
So ké hoach va dau tu Thanh phd H6 Chi Minh “Céng ty c6 phan Dugc pham
TS (mi sé doanh nghiép 0303510309) c6 tru sé chinh tai Y1 dudng Hong Linh,
Phuong 15, Quan 10 dén nay chua ding ky giai thé” va xac minh tai Cong an
Phuong 15, Quan 10 ngay 22/8/2017 xac dinh: “ Ong Tran Ngoc S, sinh nim
1960, c6 ho khau thuong tra tai Y1 Hong Linh, Phuong 15, Quan 10, Thanh phd
Ho6 Chi Minh tir ngay 14/01/2013 dén nay. Hién da ban nha, chuyén noi & khéac
tr thang 8/2016, khong con ¢ dia phuong”. Ngoai ra khong c6 can cit xac dinh
noi bi don dang ky mdi hodc hoat dong kinh doanh ¢ dia chi khac, khong xéac
dinh duoc noi cu tra hién nay ctia ong S vi khi di chuyén khéi noi cu tré, ong S
khong thong bao cho bén co6 quyén 1a VPB. Trén co s& cac tai liéu xac minh
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nay, Toa an da tién hanh thi tuc niém yét cac van ban to tung nhu Thong bao vé
viéc thu 1y vu 4n, Thong bao vé phién hop kiém tra viéc giao ndp, tiép can, cong
khai chimg cur va hoa giai va Quyét dinh dua vu an ra xét xu... Nhu vay, phia bi
don, nguoi co quyén loi nghia vu lién quan Vang mat mdc du Toa an triéu tap
hop 18 1an thir hai, nén Hoi ddng xét xir quyét dinh tién hanh xét x&r vu 4n véng
mat cac duong su theo quy dinh tai diém b khoan 2 Diéu 227, khoan 3 Diéu 228
cta B luat TH tung dan sy.

[1]. V& yéu cau khoi kién cta nguyén don, Hoi ddng xét xir nhan dinh:

Bi don di duoc Toa an thong bao vé viée giao ndp tai liéu, ching clr nhung
bi don khong ndp tai liéu, ching ctr va khong c6 161 khai trinh bay vé sb tién
gdc, 14i da thanh toan va sd tién con ng nguyén don, nén Hoi dong xét xir can ctr
101 khai cua nguyén don va cac tai liéu, chimg ctr do nguyén don ndp cho Toa an
dé xem xét, giai quyét vu an.

Can ci cac Hop dong tin dung s6 SME/ETP/15/0161/HDTD-01,
SME/ETP/16/0038/HDTD va SME/ETP/16/0126/HDTD, hop dong cap tin dung
nguyén tic, cac hop dong bao lanh va cac khé wdc nhan no gitta VPB va Cong
ty TS duogc giao két trén co s tu nguyén, phi hop voi cac quy dinh cua phap
luat, do d6 céc hop dong nay 1a hop phép.

Cin clr vao ban sao ké ctia nguyén don cung cap, cong ty TS da thanh toan s6
tién db6i voi Hop dong tin dung sé6 SME/ETP/15/0161/HDTD-01 ng gbc la
2.750.000.000 dong, no 13i 1a 315.733.300 dong; Hop ddng cap han mirc tin dung
SME/ETP/16/0038/HDTD no gdc 1a 187.497.000 dong va no lai 1a 105.237.623
ddng; Hop dong tin dung s6 SME/ETP/16/0126/HDTD no 13i 13 25.162.188 dong.
Tuy nhién, tir ngdy 26/12/2016 dén ky tra no gbe va 1ai tiép theo ctia cac hop dong
tin dung nhung bi don da khong thuc hién nghia vu thanh toan.

Tai khoan 2 Diéu 95 cia Luat cac t6 chirc tin 'dung quy dinh: “Trong truong
hop khach hang khong tra dwoc no dén han thi t6 chire tin dung c6 quyén xu [y
ng theo hop dong tin dung”, ngoai ra tai khoan 2 Piéu 91 cua Luat cac t6 chue
tin dung quy dinh: “70 chwc tin dung va khach hang co quyen théa thudn vé ldi
sudt, phi cdp tin dung trong hoat déng ngdn hang ciia t6 chirc tin dung theo quy
dinh cua phdp ludt”. Do vay, phia bi don vi pham nghia vu thanh toan nén Ngan
hang da khoi kién yéu cau bi don phai tra toan bo tién goc, lai, 1ai qua han la phu
hop vé6i cac Hop dong tin dung da ky két va Luat cac T6 chuc tin dung quy dinh,
cu thé nhu sau:

(1) Boi véi Hop dong tin dung s6 SME/ETP/15/0161/HDTD-01 ngay
19/11/2015, Cong ty TS con no so tien la 311.720.660 dong (trong d6 ng goc la
250.000.000 dong, no 1ai 45.292.361 dong va lai qua han 16.428.299 dong).

(2) B6i v6i Hop dong tin dung so SME/ETP/16/0038/HDTD ngay
23/3/2016, Cong ty TS ng so tien 1a 689.747.298 dong (trong do ng goc la
562.503.000 dong, no 1ai 88.106.590 dong va lai qua han 39.137.709 dong).

(3)P6i vé6i Hop dong cap han mac tin dung s6
SME/ETP/16/0126/HDHM-BIL ngay 04/10/2016, Cong ty TS n¢ so tién la
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2.312.866.385 dong (trong d6 n¢ goc 1.858.730.287 dong, n 14i 1a 313.365.647
dong va 1ai qua han la 140.770.451 dong.

Téng cong sb tién (1),(2) va (3) ma Cong ty TS phai c6 nghia vy tra ng cho
nguyén don 14 3.314.334.343 ddng (trong d6 bao gém no goc: 2.671.233.287 dong,
no 13i: 446.764.598 dong va no 1ai qua han: 196.336.458 dong).

Pay 1a khoan tién budc bi don phai tra cho nguyén don tinh dén thot diém
xét xtr so tham (ngay 28/9/2017). Va dé dam bao quyén loi ctia VPB, néu bi don
khong tra no goc hodc tra khong day du thi con phai c6 nghia vu tra 13i tiép theo
quy dinh tai cac Hop dong tin dung néi trén 1a phu hop véi quy dinh ciia phép
luat nén Hoi dong xét xir c6 co s& chap nhan.

Pé dam bao cho cac khoan vay néu trén, gitta VPB, Cong ty TS va 6ng
Tran Ngoc S ky cac Hop dong bao lanh s6 SME/ETP/15/0161/HDBL ngay
19/11/2015; SME/ETP/16/0038/HDBL ngay 23/03/2016 va
SME/ETP/16/0126/HDBL ngay 04/10/2016 c6 ndi dung nhu sau: Bén bao lanh
(6ng Tran Ngoc S ) dong ¥ bang toan bo tai san ctia minh, bao lanh vé diéu kién
va khong huy ngang cho bén dugc bao 1anh (VPB) trong viéc thuc hién toan bo
nghia vu ctia bén duoc bao 1anh (Cong ty TS ) theo cac hop dong da ky két (Vian
kién tin dung).

Nay, VPB yéu cau ong Tre‘tm Ngoc S thyc hién nghia vu bao lanh bang toan
bd tai san ctia 6ng Son dé thu hoi ng do Cong ty TS vi pham nghia vu tra ng.

Xét yéu cau nay la phu hop voi phap luat, dé bao dam cho viéc thu hoi
khoan ng néu trén, Hoi dong xét xtr chdp nhan yéu cau cua nguyén don, budc
6ng Son phai thuc hién viéc bao lanh nhu trong hop dong tin dung, hop dong
bao lanh di ky két véi VPB.

[3]. An phi déan sy so tham vé kinh doanh thuong mai: Toan bd yéu cau
cua nguyén don dugc Toa an chap nhan nén bi don phai chiu toan bd an phi dan
su SO tham 14 98.286.687 dong theo quy dinh tai khoan 1 Diéu 141 cta Bo lugt
t6 tung dan sy va Diéu 6, khoan 2 Dleu 26 cia Nghi quyét
326/2016/UBTVQH14 vé quy dinh vé mirc thu, mién, giam, thu, ndp, quan Iy va
st dung an phi va 1€ phi Toa an

Vi cac lé trén,
QUYET PINH:

Can ctr khoan 1 Diéu 30, diém b khoan 1 Diéu 35, diém a khoan 1 Diéu
39, Diéu 144, diém b khoan 2 Diéu 227 va khoan 3 Diéu 228 va khoan 1 Diéu
273 cua BJ luat to tung dan su 2015;

Can ¢t khoan 2 Piéu 91 va khoan 2 Piéu 95 cua Luit cac to chuc tin
dung;

 Cén ctr Dicu 6 va khoan 2 Piéu 26 ctia Nghi quyét 326/2016/UBTVQH14

vé quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va sit dung an phi va I¢
phi Toa an;
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1. Chap nhan yéu cau khéi kién ciia Ngan hang thuong mai c6 phan VN
TV.

Budc Cong ty Trach nhiém hitu han Dugc pham TS phai c6 nghia vu tra
no ngay khi an ¢6 hiéu luc phap luat, cu thé:

-Pdi voi Hop dong tin dung s6 SME/ETP/15/0161/HDTD-01 ngay
19/11/2015:

No gbc: 250.000.000 dong;
No 14i: 45.292.361 dong;

Lai qua han: 16.428.299 dong.
Tong: 311.720.660 dong.

-Péi v6i Hop dong tin dung s6 SME/ETP/16/0038/HDTD ngiy
23/3/2016:

No gdc: 562.503.000 dong;
No 13i: 88.106.590 dong

Lai qué han: 39.137.709 dong
Tong: 689.747.298 dong.

-Déi véi Hop dong cap han mie tin dung s6 SME/ETP/16/0126/HDHM-
BIL ngay 04/10/2016:

No gbc: 1.858.730.287 dong;
No 14i: 313.365.647 dong;

Lai qua han: 140.770.451 dong;
Téng: 2.312.866.385 dong.

Téng cong sb tién ctia 03 hop dong trén 1a 3.314.334.343 dong (Ba 1, ba
tram muwoi bon triéu, ba tram ndm muoi tw ngan,ba tram bon muoi ba dong).
Trong d6 bao gém no gbc 1a 2.671.233.287 ddng, no 1ai 1a 446.764.598 dong va
no 13i qua han 12 196.336.458 dong.

2. Truong hop Cong ty Trach nhiém hitu han Duoc pham TS khdng thanh
toan hoac thanh toan khong day du_cac khoan ng trén thi Ngan hang Thuong
mai ¢6 phan VN TV c6 quyén yéu cau co quan thi hanh an c6 tham quyén xu 1y
tai san bao dam la toan bo tai san thudc quyén st dung, quyén so hitu hop phap
ctia 6ng Tran Ngoc S theo cac Hop dong bao lanh s6 SME/ETP/15/0161/HDBL
ngay 19/11/2015; SME/ETP/16/0038/HDBL  ngay  23/03/2016 va
SME/ETP/16/0126/HDBL ngay 04/10/2016 giita bén bao 1anh 13 6ng Tran Ngoc
S va bén nhan bao lanh 1a Ngan hang thuong mai ¢6 phan VN TV dé thu hdi no.

Ké tir ngay 29/9/2017, Cong ty TS con phai tiép tuc chiu khoan tién 14i ctia
sb tién no géc chua thanh toéan, theo mirc 13i sudt ma céc bén thoa thuan trong
Hop d6ng tin dung da ky cho dén khi thanh toan xong khoan ng gbc.
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3 Vé an phi dan su so tham: Budc Cong ty Trach nhiém hitu han Duogc
pham TS phai chiu so6 tién an phi la 98.286.687 dong.

Hoan tra Ngan hang Thuong mai cb phafm VN TV s tién tam Gmg an phi da
nop la 44.148.238 dong theo bién lai thu s6 0001116 ngay 21/3/2017 cua Chi
cuc thi hanh dan sy Quan 10, Thanh pho Ho Chi Minh.

Truong hop ban an duge thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan sy thi nguoi dugce thi hanh an dan su, nguoi phai thi hanh an dan sy co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, ty nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luét Thi hanh
an dan sy; thoi hi€u thi hanh an duoc thuc hi¢n theo quy dinh tai Diéu 30 Luat
Thi hanh an dan su.

Thoi han khang cdo ban an 1a 15 ngay, ké tir ngay tuyén an; dbi véi duong
su khong c¢6 mat tai phién toa thi thoi han khang céo tinh tir ngay ban an dugc
tong dat hop 1€.

Noi nhén: T.M HQI PONG XET XU SO THAM
- TAND TP.HCM, THAM PHAN- CHU TQA PHIEN TOA
- VKSND Q.10,

- Chi cuc THADS Q.10,
- Cac du:ong‘ su,
- Luu VP, ho so.

Nguyén Phuong Lan



