‘TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Poc 1ap - Ty do - Hanh phic

S6: 903/2018/QD-PT Thanh phé Hé Chi Minh, ngay 05 thdng 10 nam 2018

] QUYET DINH o
GIAI QUYET VIEC KHANG CAO POI VOI
QUYET PINH PINH CHI GIAI QUYET VU AN

TOA AN NHAN DAN THANH PHO HO CHi MINH
Vi Hoi ddng phiic thim gdm co: N
Tham phan - Chu toa phién hop: Ong Nguyén Van Xuan.
Cac Tham phan: Ong B6 Giang.
Ba Bui Thi Kim Dung.

Thu ky phién hop: Ba Lé Thi Thu Thuy la Thu ky Toa an nhén dan
Thanh ph6 H6 Chi Minh.

Pai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh tham gia
phién hop: Ong Cao Hoang Thang 1a Kiém sat vién.

M@ phién hop vé vu an Dan sy phuc tham thu 1y s6 283/DSPT ngay 27
thang 6 nam 2018. Dé xét Quyét dinh dinh chi giai quyét vu an Dan sy so tham
s6 42/2018/QDST-DS, ngay 30 thang 3 nam 2018 ctia Toéa an nhan dan Quan B,
Thanh phé H6 Chi Minh.

Toa an nhan dan Quan B, Thanh phé HO Chi Minh di cin ¢t vao céc
Khoan 1 Diéu 192; diém b, diém g Khoan 1 Diéu 217; Piéu 218, Piéu 219 va
Khoan 2 Piéu 273 cua Bo luat T tung dan sy nam 2015; Can cr vao Piéu 5
Nghi quyét 04/2017/NQ-HDTP ngay 05/5/2017 ctia Hoi déng thadm phan Toa 4n
nhén dan Téi cao.

D¢ dinh chi giai quyét vu an Dan sy so tham thy 1y s6 398/2011/TLST-
DS ngay 06/12/2011 vé: “Tranh chap Hop dong chuyén nhuong quyén su dung
dat” cua Toa an nhan dan Quéan B, Thanh pho H6 Chi Minh, gitra:

Nguyén don: Chua V.
Dia chi: 394 duong S, phudong N, Quan C, Thanh phé H6 Chi Minh.
Truy tri: Ong Lé Van H (Thich Minh N). Sinh nam 1951.
Ngueoi dai dién theo ity quyén: Ong Duong Vian P. Sinh nam 1975.
Thuong tri: 16/2 duong T, phudng O, quan V, Tp. H6 Chi Minh.
Dia chi lién hé: 394 duong S, phuong N, Quén C, Thanh pho Hb Chi Minh.
(Theo Hop ddng uy quyén sd céng chimg A, Quyén sé 3TP/CC-SCC/HPGD
ngay 19/9/2017 tai Van phong Cong chung D).

Bi1 don:
1. Cong ty G.
Tru sé: 42/2 ép 3 duong B, xa X, huyén B, Tp. HO Chi Minh.
Ngudi dai dién theo phap luat: Ong Nguyén Duy H1. Sinh nim 1965.

2. Cong ty Q (E).



Tru so: 01 duong C, phuong N, Quan A, Thanh phé HO Chi Minh.

Nguoi dai dién theo phap luat: Ong Nguyén Sy H2. (Chét nam 2011).

Dia chi: 48/44A duong B, phuong O, quan N, Thanh phd Hb Chi Minh.
Ngueoi ké thira quyén va nghia vu cua ong Nguyén Sy H2:

Ba Nguyén Thi Hong N1. (Con)

Ba Nguyén Thi Hong V. (Con)

Cung dija chi: 106 duong S, , phuong O, quan N, Tp. H6 Chi Minh.

Pia chi lién hé: 48/44A duong B, phuong O, quan N, Thanh phd H6 Chi Minh.

Nguoi ¢6 quyén 191, nghia vu lién quan:

1. CongtyV.

Dia chi: 18 bis/6 duong K, phuong B, Quan A, Thanh phé H6 Chi Minh.

Nguoi dai dién theo phép luat: Ong Lé Duy P1 - Tong Giam ddc.

Ngueoi dai dién theo 1ty quyén: Ong Lé Sy C. Sinh nam 1987.

Dia chi: 18 bis/6 duong K, phuong D, Quan A, Thanh phd H6 Chi Minh.
(Theo Gidy ty quyén sé cong ching B, Quyén sé 05 TP/CC-SCC/HPGD ngay
14/7/2017 tai Van phong Cong ching C).

2. Ngan hang T - Chi nhanh Nam S. Dia chi: Toa nha V, Plot B, Khu b6
thi L, s6 23 duong T, phudng H, Quén G, Thanh phé Ho6 Chi Minh.

Nguoi dai dién theo phap luét: Ong Nguyen Kién T - Giam ddc chi nhanh.

Nguroi dai dién theo uy quyen Ong Nguyén Nhu T1. Sinh nim 1975.

(Theo Gidy iy quyén sb 858/UQ-S-KH ngay 22/4/2015).

3.Cong ty D

Dia chi: 16/4 duong T, phuong O, quan V, Thanh phd Ho Chi Minh.

Nguoi dai dién theo phéap luat: Ba Huynh Hong N2 - Giam ddc.

Ngueoi dai dién theo 1ty quyén: Ong HO Quang Tan P3. Sinh nam 1954.

Dia chi: 131/20 duong T, phuong P, Quan H, Thanh phé Hd Chi Minh.
(Theo Gidy Uy quyén s6 05/UQ/S-2015 ngay 22/4/2015).

4. Cong ty L.

bia chi: 113 Khu E, Khu Dan cu va Trung tdm Y, phuong T, Quéan B,
Thanh phé H6 Chi Minh.

Nguoi dai dién theo phap ludt: Ong Nguyén Thanh S. Sinh nam 1959.

Téng Giam dbc.

Dia chi: 49 duong N, phuong T, Quan B, Thanh phé H6 Chi Minh.

5. Ong Phan Quéc T2. (Nguyén Pho Giam ddc cua Cong ty Q).

Pia chi: 38/20 dudng V, phuong S, quan N, Thanh phd H6 Chi Minh.

6. Ong Lé Huy T3. (Nhan vién ciia Cong ty Q).

Dia chi: 64/30/8 dudong Q, phudng B, quan B, Tp. H6 Chi Minh.

7. Ba Lé Thi Bach Y1. (d4 chét nam 2010).

(Nhan vién cua Cong ty Q).

Nguoi ké thira quyén va nghia vu t6 tung ciia Ba Lé Thi Bach Y1 la:

Ong Phan D.

Ba Phan Nhu H. Khong 10 dia chi.



Tai don khang cdo ngay 12 thang 4 nam 2018 nguyén don Chua V co
nguoi dai dién theo uy quyén la 6ng Duong Van P dé khang cao Quyét dinh dinh
chi giai quyét vu an Dan sy so thAm sd 42/2018/QDST-DS, ngay 30 thang 3 nam
2018 cuia Toa an nhan dan Quan B, Thanh phd H6 Chi Minh. Véi 1y do: Quyét
dinh dinh chi giai quyét vu an cta Tda an nhan dan Quén B chua khach quan,
khong dling quy dinh phap luét, khong dam bao quyén va loi ich hop phap cua
nguyén don, sai thu tuc t6 tung, Toa 4n nhan dan Quén B chua xem xét dén toan
bd cac chung ctr ¢6 trong vu an, chua thu thip va danh gid chiig cur khach quan.

Ngay 13 thang 4 nam 2018, Cong ty B ¢6 6ng Duong Van P ngp don
khang cdao Quyét dinh dinh chi giai quyét vu an Dan sy so tham sb
42/2018/QBST-DS, ngay 30 thang 3 nam 2018 cuia Toa an nhan dan Quan B
Thanh phé H6 Chi Minh. Ngay 20 thang 4 nam 2018 6ng Nguyén Duy HI la
nguoi dai dién theo phap luat cia Cong ty P da ndp don khong khang cao.

XET THAY:

Bon khang cao cua nguyén don Chua V c6 nguoi dai dién theo uy quyén 1a
ong Duong Van P ndp trong thoi han luat dinh nén dugc chap nhan.

Xet nguyén don Chua V khoi kién Cong ty G va Cong ty Q (E) vé “Tranh
chap Hop dong chuyén nhuong quyén st dung dat”.

Ngay 09/02/1994, Chua V c¢6 chuyén nhu’O’ng cho Cong ty Q (goi tat la
Cong ty E) hai 16 dat (mot 16 dién tich 12.012 m” theo Gidy ching nhan quyen
str dung dat s 197/QD-DD, ngay 28/01/1994 va mét 16 ¢6 dién tich 6.215 m’
theo Gidy chung nhan quyén stt dung dét s6 557405 cap ngay 07/11/1998) véi
gid 1a 120 luong vang. Hop dbng chuyén nhuong khong duoc cong chimg va
cung khong c6 nguoi ching kién. Nguoi ky hop dong cua Cong ty Q E 1a 6ng
Nguyen Sy Hong, ba Lé Thi Bach Y1 6ng Phan Qudc T2 va éng Lé Huy T3.
Hop dong khong dong dau. Nhitng ngudi ky tén trong hop dong 1a nhitng nguoi
c6 quyeén loi, nghia vu lién quan trong vu an.

Qua x4c minh ctia Céng an phuong N, Quan A, Thanh phé H6 Chi Minh vé
ba Lé Thi Bach Y1, trt tai 140C dudng N, phuong N, Quan A, Thanh phd Ho Chi
Minh, da chét nam 2010, c6 chong 1a ong Phan D, hién gia dinh khong cu tru tai
dia phuong. Theo két qua xac minh khong dé cap dén con ctia ba Y1 13 ai, & dau.

Ngay 31/12/2015 Toa an nhén dan Quén B da 1ap bién ban lam viéc yéu
cau cac duong su trong vy an cung cap ho tén, dia chi ctia nhiig nguoi ké thira
quyén va nghia vu t6 tung cua ong Nguyén Sy H2 1a nguoi dai dién theo phap
luat ciia Cong ty Q (E) va ba Lé Thi Bach Y1 trong thdi han 30 ngay ké tir ngay
1ap bién ban, nhung cho dén nay cac duong sy khong cung cip duoc.

Toda 4n nhan dan Quin B di ra Quyét dinh yéu cau cung cép chimg cir sd
52/2016QD-CCCC, ngay 31/8/2016.

Toa an nhan dan Quan B da xac minh tai Cong an Quan 1. Ngay 12/7/2017
Cépg an Quan 1 xac dinh ba Lé Thi,Bach Y1 da chét ngay 31/7/2010, da xéa ho
khau ngay 31/12/2010, khong cung cap thong tin chong va con cia ba Y1.



Ngay 24/8/2017 Toa an nhan dan Quan B di giri Cong vian sé 261/TAQ2
dén Cong an Quan A dé nghi cung cap thong tin chong va con cua ba Y1. Theo
tra 101 cia Cong an Quan A thi ba Lé Thi Bach Y1 co chéng la Phan D, sinh
nam 1940, c6 01 con tén Phan Nhu H, sinh nam 1967, ca hai con séng tal 140C
duong N, phuong N, Quin A, Thanh phé H6 Chi Minh.

Tai bién ban tong dat ngay 28/11/2017 clia Vian phong Thira phat lai quan
T x4c nhan: Dia chi 140C duong N, phuong N, Quan A, Thanh phd HO Chi
Minh 1a khu tap thé, khong xac dinh duoc ong Phan D va ba Phan Nhu H ¢6 &
dia chi nay hay khong.

Tra 16i Coéng vin xac minh s6 01/TAQ2, ngay 03/1/2018 cua Toda an nhan
dan Quéan B xé4c dinh: Ong Phan D va ba Phan Nhu H khong cu tr tai dja chi
140C duong N, phuong N, Quan A, Thanh phé H6 Chi Minh, hién tam tru tai 89
duong K, phuong D, Quan A.

Ngay 30/3/2018 Toa an da 1ap bién ban xac minh tai Cong an phuong D,
Quén A dé tra 101 tai dia chi 89 duong K, phuong D, Quan A khong c6 ai tén
Phan D va Phan Nhu H tam trt hay thyc té sinh song.

Nhu vay, cho dén nay van chua xac dinh duoc dia chi cu tri thuc té cta
nguoi ké thira quyén, nghia vu cua nguoi c6 quyén loi, nghia vu lién quan 1a ba
Lé Thi Bach Y1.

Ngoai ra bi don la Cong ty Q (E) da giai thé theo Thong bao sb 900/TB-
KHCNQG, ngay 30/9/2003 va Cong van s6 2232/VHL-TCCB, ngay 27/10/2017
cua Trung tdm K Quoéc gia (nay la Vién Han lam K Viét Nam). Va khong c6 co
quan, t6 chtrc ké thtra quyén va nghia vu to tung.

Vi vay, nhiing can cr ma nguyén don khang cdo 1a khong phu hop.

Hoi dong phiic tham xét thay:

Toa 4n nhan dan Quan B, Thanh phd HO Chi Minh khi xem xét giai quyét vu
an, da c:Zm cu vao cac Khoan 1 biéu 192; diém b, (,iiém g Khoan 1 bicu 217; biéu
218, Diﬁu 219 va Khoai,n 2 Dicu 273 ctua B luat To tung dan sy nam 201§ ; Can 701'1’
vao Diéu 5 Nghi quyét 04/2017/NQ-HDTP ngay 05/5/2017 cua Hoi dong tham
phan Toa an nhan dan Toi cao d€ dinh chi vu &n 1a ding theo quy dinh phap luat.

Xet ngay 13 thang 4 nam 2018, Cong ty D nop don khang cao Quyét dinh
dinh chi giai quyét vu 4n Dan sy so tham s6 42/2018/QDST-DS, ngay 30 thang
3 nam 2018 ctia Toa 4n nhan dan Quan B, Thanh phd H6 Chi Minh. Nhung dén
ngay 20 thang 4 nim 2018, éng Nguyén Duy H1 1a nguoi dai dién theo phéap
luat cua Cong ty B da nop don khong khang cdo, nén khong xét.

Theo dai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh tham gia
phién hop trinh bay:

Can cu cdc chimg cir co trong ho so, Toa an cap so tham da quyét dinh dinh
chi giai quyét vu an la khong ding phap luat. Khang cao ctia nguyén don Chua V



1a ¢6 can ctr, dé nghi Hoi d’(k)ng‘ phtic tham hiy Quyét dinh dinh chi ctia Toa an
nhan dan Quan B, Thanh pho H6 Chi Minh.

Tu nhting nhén dinh, phan tich nhu trén, Hoi dong xét xu phuc tham xet
thdy can gitt nguyén Quyét dinh dinh chi giai quyét vu an dan su sb
42/2018/QBST-DS, ngay 30 thang 3 ndm 2018 cta Toa an nhan dan Quan B,
Thanh phé H6 Chi Minh. Viéc dinh chi giai quyét vu an 1a dang phap luat, nén
khang cao ctia nguyén don khéng cé can ctr dugce chap nhan va phai chiu an phi
phuc tham khong duoc hoan lai.

Vi cac 1€ trén;

Can ctr vao DPiéu 48, Khoan 1 Piéu 192; diém b, diém g Khoan 1 Diéu 217;
Diéu 218, Piéu 219, Piéu 271 va Khoan 2 Piéu 273 cta B luat T tung dan su
nam 2015;

~ Can cir vao Diéu 5 Nghi quyét 04/2017/NQ-HDTP ngay 05/5/2017 ctia Hoi
dong tham phan Toa an nhan dan Toi cao;

Cian ctr vao Diéu 314, Piéu 315 Bo luat TH tung dan sy nam 2015;
QUYET PINH:

1. Khéng chip nhan khang cdo cua nguyén don Chua V c6 ngudi dai dién
theo iy quyén 1a 6ng Duong Vin P.

2. Gilt nguyén Quyét dinh dinh chi giai quyét vu 4n dan sy s
42/2018/QBST-DS, ngay 30 thang 3 ndm 2018 cta Toa 4n nhan dan Quéan B,
Thanh phé H6 Chi Minh.

Chua V duoc quyén khoi kién lai vu 4n khi ¢6 da diéu kién khai kién.

3. V& an phi dan sy so tham: Chua V duoc nhan lai s6 tién tam tng 4n phi
da nop 1a 56.500.000 ¢ (Nam muoi sau triéu, ndm trim nghin dong) theo Bién
lai thu tién tam (mg 4n phi s6 AD, ngay 06/12/2011 cta Chi cuc Thi hanh 4n dan
su Quan B, Thanh phé H6 Chi Minh.

An phi dan su phtic thim: Chua V phai chju 1a 300.000 d (Ba trim nghin dong)
da tam ndp theo bién lai thu tién tam tmg an phi sb A, ngay 23/4/2018 cua Chi cuc
Thi hanh 4n dan sy Quéan B, Thanh phd H Chi Minh, khong dugc hoan lai.

Hoan lai cho Céng ty P 1a 300.000 & (Ba trim nghin dong) theo bién lai thu
tién tam Ung 4n phi s6 0015107, ngay 23/4/2018 ctia Chi cuc Thi hanh 4n dan su
Quan B, Thanh phé H6 Chi Minh.

4. Quyét dinh nay c6 hiéu lyc ké tir ngay ra quyét dinh.

Noi nhén: ~ TM. HQI PONG PHUC THAM

- Toa an ND tbi cao (1); THAM PHAN - CHU TOA PHIEN HOP
-Toa an ND Cép cao tai Tp.HCM (1);

- Vién kiém sat ND Tp. HCM (1);

- Toa an ND Quén B (2);

- Cuc Thi hanh an DS Tp. HCM (1);

- Chi cyc Thi hanh an DS Quan B (1);

- Cac duong sy (10); -

- Luu. (25b); Nguyeén Van Xuan



