TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO CAN THO Doc 1ap — Tw do — Hanh phuc

Ban 4n s6: 70/2023/DS-PT
Ngay: 07/3/2023 ,
VIV “Tranh chap vé thira ké tai san”
NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DANTHANH PHO CAN THO

- Thanh phéin Hpi dong xét xir phuc thim gom co:

Tham phan - Chu toa phién toa: Ong Tran Tuan Qudc

Cdc Tham phan: 1/- Ong Bui Thanh Qudc.

2/- Ba Truong Thi Lién.

- Thuw ky phién toa: Ong Nguyén Tri Khuong - Tham tra vién Toa 4n nhan
dan thanh phd Can Tho.

- Pgi dién Vign Kiém sdat nhan din thanh phé Can The tham gia phién
tdoa: Ong Tran Thanh Vil - Kiém sat vién.

Trong ngay 07 thang 3 nam 2023 tai tru s& Toa an nhan dan thanh phd Can
Tho xét xir phic thim cong khai vu an thy 1y s6: 230/2021/TLPT-DS ngay 27
thang 10 nam 2021 vé& “Tranh chdp vé thira ké tdai san”.

Do ban an dan su so tham sé: 39/2021/DSST ngay 26 thang 4 nim 2021
ctia Toa 4n nhan dan quin Cai Ring bi khang cdo. Theo Quyét dinh dwa vu an ra
xét xtr phtic tham sb: 101/2023/QP-PT ngay 14/02/2023 giita cac duong su:

1. Nguyén don: Ong Dwong Hiru P. sinh nam: 1961. Dia chi: Khu vuc M,
phuong B, quan R, thanh phd Can Tho.

Nguoi bao vé quyén va loi ich hop phap: 6ng Tran Vin S, Luat su thuc
hién tro giip phap ly caa Trung tam tro giGp phép Iy nha nudc thanh phé Can
Tho.

2. Bi don: Ba Dwong Thi My A. sinh nam: 1964.

Ba Dwong Thi My P. sinh nam: 1967.

Ong Dwong Cong N. sinh nam: 1969.

Ong Dwong Cong N1. sinh nim: 1974,

Ong Dwong Céng T. sinh nam: 1968.

Ba Dwong Thi My D. sinh nam: 1972.

Cung dia chi: khu vuc Y, phuong B, quan R, thanh phé Can Tho.

Ong Dwong Vin C. sinh nam: 1956. Dia chi: Khu vuc Y, phuong B, quan
R, thanh phé Can Tho.

Ong Dwong Vin H. sinh nam: 1965. Dia chi: phuong T, quan B, Thanh
phd H6 Chi Minh; uy quyén tham gia té tung cho chi Chau Ngoc N2. sinh niam:
1993. Pia chi: phuong A, quan K, thanh phé Can Tho (van bdn iy quyén ngay
18/4/2022).

Ba Dwong Thi My M. sinh nam: 1970. Dia chi: phuong A, quan K, thanh
phd Can Tho.
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Ong Dwong Céng Tr (d3 chét, khdng rd ngay); Ngudi ké thira quyén,
nghia vu t6 tung: Luwu Thi Th, Dwong Thi Thuy Trl, Dwong Céng Tr2. Dia
chi: khu vuc Y, phuong B, quan C, thanh phé Can Tho.

Nguyén Thanh Thuy L, Nguy@&n Hai P. bia chi: ap C, xa T, huyén D,
tinh Ca Mau.

3. Nguoi ¢é quyén loi, nghia vu lién quan: Tran Kim N2, Duwong Céng
Th. bia chi: khu vuc Y, phuong B, quan C, thanh phé Can Tho.

4. Nguoi khang cdo: Nguyén don ba Duong Thi My M.

NOI DUNG VU AN:

* Nguyén don 0ng Duwong Hiru D trinh bay

Cha me 0ng la cu 6ng Duong Cong P (chet niam 2008) va cu ba Nguyén Thi
X (chét ndm 1992) c6 tat ca 11 nguoi con gém: Duong Hitu D, Duong Thi My
A, Duong Thi My P, Duong Céng N, Duong Cong Tr (da chét khong nho
ngay), Duong Cong N1, Duong Véan C, Duong Van H, Duong Céng T, Duong
Thi My M va Duong Thi My D; khong ¢6 con nudi, con riéng nao khéc.

Tai san cha me tao lap gom: Ol cin nha cap 4 va phan dat dién tich
8.171,2m? (theo ban trich do ngay 22/02/2019) toa lac tai khu vuc Y, phuong B,
quan C, thanh phé Can Tho, do cu P dung tén S6 muc ké, chua duoc cap giay
ching nhan QSDP. Cha me chét khong dé lai di chlic va tai san chua chia. Do
anh chi em khéng thdng nhét dugc viéc phan chia tai san nén 6ng khoi kién yéu
cau Toa &n chia di san thira ké caa cha me dé lai theo phép lut.

Trong qua trinh giai quyét, ong B xin rut lai khong yéu cau chia ddi véi
phan cin nha; chi yéu cau chia 8.171,2m? dét thanh 11 phan cho 11 ngudi thira
ké, trir dién tich cac phan dit nhu: phan dat mo 1a 30m?, phan dudng di chung va
161 di vao mo ¢d chiéu ngang 2m.

* Cac bi don Duong Thi My A, Duong Thi My P, Duong Cong N, Duong
Cong N1, Duwong Van C, Duong Van H, Duong Cong T. Duong Thi My M,
Duong Thi My D va nhitng nguoi ké thita quyén nghia vu t6 tung cia ong
Duong Céng Tr 1& Luu Thi T, Duwong Thi Thiy Tr, Duong Céng Trl, Neuyén
Thanh Thuy L, Neuyén Hai D trinh bay:

Thdng nhat 10i trinh bay ctia nguyén don vé hang thira ké, di san thira ké va
déu c6 yéu cau chia di san thira ké theo phéap luat. Tuy nhién, trong cac bi don
con c6 ¥ kién khac nhau nhu: chira 16i di chung c6 chiéu ngang 4m, 16i di vao
mo chiéu ngang 2m; chira phan dat khu mo 60m?, chira phan dét 1am di san tho
cing ngay phan dat mo 1a 200m? hoic twong duong 01 ky phan thira ké duoc
huong. Ngoai ra ¢ bi don khong dong y chia thira ké cho 6ng Duong Cong Tr
vi da nhan trudce doé roi.

* Newoi cé quvén loi, nghia vu lién quan Duwong Cong Th, Tran Kim N2:
vang mit trong sudt qua trinh giai quyét vu an nén khong cé y kién.

Vu viéc hoa gidai khong thanh nén Toa an nhan dan qudn Cdi Rang dwa ra
xét xir; tai Ban dn so tham sé: 39/2021/DS-ST ngay 26/4/2021 da tuyén:

1/- Chdp nhdn yéu cau chia thira ké ciia nguyén don. Phan di sdn dwoc chia
cu thé nhuw sau:
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Tam giao va cdc dwong sy c6 trach nhi¢m lién hé véi co quan cé tham
quyén dé ding ky quyeén s hiru tai san theo ky phan dwoc chia.

- Ong Dwong Céng Tr (dd mat, c6 ké thira la Luu Thi T, Duwong Thi Thuy
Tr, Duong Céng Tr, Nguyén Thanh Thiy L va Nguyén Hdi P) dwoc hirong va
tam giao dién tich dcft 650m? (trong dé bao gom dién tich cin nhd), tai Vi tri s6
1 theo so do.

- Ong Duong Vin C dwoc hwong va tam giao dién tich dat 650,9m? tgi Vi
tri sé 2 theo so do.

- Ong Duong Hiru P duwoc hwong va tam giao dién tich dat 650,3m? tai vi
tri s6 3 theo so do.

- Ba Dwong Thi My A duwoc huong va tam giao dién tich dat 650,6m? tai vi
tri sé 4 theo so do.

- Ong Duong Vian H duoc huéng va tam giao dién tich dat 672,3m? tai vi
tri s6 5 theo so do.

- Ong Duong Céng T dwoc hwong va tam giao dién tich dat 657,6m tai vi
tri s6 6 theo so do.

- Bd Duong Thi My P duot hudng va tam giao dién rich dat 604,5m? tai vi
tri s6 7 theo so do.

- Ong Dwong Céng N duwoe huong va tam giao dién tich dat 659,0m? tai vi
tri s6 8 theo sor do.

- Ba Dwong Thi My M duwrge hweng va tam giao dién tich dat 656,4m tai vi
tri s6 9 theo so do.

- Ba Duwong Thi My D duwgc huong va tam giao dién tich dat 651,8m? tai vi
tri s6 10 theo so do.

- Ong Duong Cong N1 duogc huong va tam giao dién rich dat 650,2m” tai vi
tri sé 11 theo so do.

Keém theo ban vé hé so ky thudt dat do phong Tai nguyén va méi trieong
qudn Cdi Réng ldp; So do vi tri phan dat cua méi thira ké do HPXX 1ap.

2/- Cdc dong thira ké sau phdi hoan tra lgi gia tri ky phan dwoc hirong cho
ba Duwong Thi My P:

- Ong Duwong Van C hoan tra 0,6m? x 160.000d/m* = 96.000d

- Ba Dwong Thi My A hoan tra 0,3m* x 160.000d/m® = 48.000d

- Ong Duwong Van H hoan tra 22m? x 160.000d/m? = 3.520.000d

- Ong Dwong Céng T hoan tra 7,3m* x 160.000d/m* = 1.168.000d

- Ong Dwong Céng N hoan tra 8,7m* x 160.000d/m* = 1.392.000d

- Ba Dwong Thi My M hoan tra 6,1m? x 160.000d/m* = 976.000d

- Ba Dwong Thi My D hoan tra 1,5m? x 160.000d/m® = 140..000d

3/- Pinh chi mét phan yéu cau khéi kién ciia nguyén don vé viéc chia thira
ké di san 1a phdn nha, do nguyén don rit yéu cau.

Ngodi ra ban dn con tuyén vé chi phi tham dinh dinh gid tai san, dn phi so
tham VA quyén khdang cdo cia dwong si.

Ngay 21/6/2021 bi don ba Duong Thi My M khang c4o khéng chap nhén ong
Duong Cong Tr dugc hudng thira ké; khong ddng ¥ vi tri dat ma ban an so thim da
chia cho ba, yéu cau vi tri dat phai do 10 anh chi em ctia ba bat tham.

Tai phién toa phic tham, nguoi khang céo van giit yéu cau khang céo.
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Luat su tro gitip phap 1y cho nguyén don vang mit, giri bai phat biéu dé
nghi giit y 4n so tham.

Kiém sat vién phtic thim phat biéu ¥ kién: duong su va Toa an di thuc hién
dung quy dinh cta phap luat t6 tung dan su; Vé noi dung: khang céo khdng cé
can ct. Tuy nhién, do 4n so tham chua néu cu thé dién tich loai dét tung ky
phan, chua dam bao tinh cong bang trong mdi ky phan thira ké, quyet dinh chua
rd rang, cac duong sy s€ khong thuce hién duge viée dang ky cap gidy ching
nhan QSDD, nén dé nghi huy mot phan ban 4n so thim vé nodi dung chia thura
két dat; gitt nguyén ndi dung dinh chi phan nguyén don rat yéu cau chia thira ké
can nha.

Can cir vao tai liéu, chitng civ dd dwoc xem xét tai phién toa, két qua tranh
tung tai phién toa.

NHAN PINH CUA TOA AN

[1] Nguyén don khéi kién yéu cau chia thira ké di san cua cha me dé lai I3
dién tich dat 8.171,2m? (theo ban trich do dia chinh ngay 22/02/2019); phan dat
nay chua dugc cp gidy chimg nhan quyen su dung dat, chi méi ké khai va do
cha cua cac duong sy ding tén trong s6 muc keé. Cap so tham thu ly, giai quyét
xéac dinh quan hé “Tranh chdp vé thira ké tai san” theo khoan 5 Piéu 26 B luat
td tung dan sy la c6 can cu.

Sau khi xét xtr so tham, bi don ba Duong Thi My M c6 khang céo. Xét thay:

[2] Dbi véi khang cao vé viée khong chdp nhan ong Duong Cong Tr dugc
huong ky phan thira ké. Ly giai luan diém nay, nguoi khang cao cho rang: vi ong
Trung ldc sinh thoi dd nhan phan tai san thira ké, sau d6 6ng di ban cho nguoi
khac, nén s& khong duoc huong thira ké nira, chang ca ching minh 1a “Hop
dong chuyén nhwrong, ban két qud lao déng va dau tw ngdy 01/6/1993” (BL217).

Panh gia luan ci ndy, thay rang: Tai “Hop dong chuyén nhuwong, ban ket
qud lao ddng va dau tw ngay 01/6/1993” thé hién ky tén chuyén nhuong tai san
la cu 6ng Duong Cong P, 6ng Duwong Cong Tr cing ky tén vao hop dong nay chi
V6i tu cach 1a con, 13 thanh vién gia dinh cua bén chuyén nhuong chtr khdng
phai véi tu cach 13 ngudi c6 quyén so hitu, vi thuc chat cu P méi 1a nguoi dang
tén S6 muc ké cha sir dung dat. Do d6, chua c6 can ctr chitng minh éng Trung
dd duoc chia thira ké hoac tir chdi khong nhan thira ké sau khi cha me chét. Vi
vay 6ng Tr khdng bi mat quyén thira ké. Thé nén nam 2019 khi 6ng Tr chét, thi
vo la ba Luu Thi T cung c&c con la Duong Thi Thuy Tr, Duong Coéng Tr,
Nguyén Thanh Thuy L va Nguyén Hai D 1a nguoi thira ké cua 6ng Tr s& dugc
huong ky phan thira ké cia 6ng tir di san cua cu P, cu X dé lai. Cép so tham
cong nhan quyén va chia thira ké, tam giao ky phan thira ké caa 6ng Tr cho
nhitng nguoi thira ké cua ong la phi hop, ding quy dinh phap luat vé dién thira
ké. Khang céo phan nay cia ba M khong c6 can cu.

[3] Pbi v0i khang cao vé noi dung khong d6ng ¥ vi tri d4t ma ban 4n so thim
d4 chia, yéu cau dugc bdc tham. Xét thay: do cac duong su khong thé tur thoa thuan
phan chia nén da tranh chap va khdi kién. Trong suét qua trinh td tung & cap so tham
va ké ca tai giai doan phuc thim, cac duong sy van khong thé hoa giai, thoa thuan
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duoc v6i nhau vé viée phan chia vi tri ky phén thira ké. Hon nita, day khong phai 1a
viéc thyc hién chinh sach thu hoi dat, gidi toa bdi hoan, tai dinh cu nén khong c6 viée
bbc tham nhu duong sy dat ra. Toa an xét xt, chia thura ké theo phap luat va quyét
dinh ky phan, cling nhu vi tri ky phan dat thira ké ciia mdi nguoi duoc huong 1a thim
quyén va trach nhiém cta Toa an theo quy dinh phap luat. Vi vay khang cdo phan
nay cuia ba M ciing khong c6 can ctr.

[4] Tuy nhién, do phan dat chia thira ké c6 02 thira: thira s6 9 dat LUC +
thira s 13 dat CLN. Cap so tham sau khi trir dién tich phdn md ma, 16i di vao
mo va 16i di chung. Phan con lai dugc chia thanh 11 ky phan, mdi ky phan c6
dién tich twong duong trén dudi khoang 650,3m?% nhitng ky phan nao c6 dién
tich nhiéu hon s& phai thdi lai gia tri cho nhiing ky phan c6 dién tich it hon so
v6i ky phan duoc hudng 1a phu hop. Nhung cap so thim di c6 nhitng sai sot
trong viéc phan chia di san thira ké 13 quyén st dung dat khong phu hop 1€ cong
bang va sau ndy cic duong sy ciing s& khong dang ky cap gidy ching nhén
QSDP duoc, tirc 13 ban an khong thi hanh duoc; cu thé:

[4.1] Cap so tham phat hoa So dd vi tri cac ky phan thira ké trén co sé Ban
trich do dia chinh s6 04/TTKTTNMT ngay 22/02/2019, nhung So do chia thira
ké nay khong dugc dong moc dau cua Co quan Tai nguyén va Mdi trudng co
tham quyén 1a khong phu hop.

[4.2] Trong 11 ky phan thira ké, c6 05 ky phan (tir s6 3 dén s6 7) nam trén
ca 02 thira dat (vira dat LUC, vira dat CLN) nhung khong néu cu thé trong d6
dién tich cia mdi loai dat 1a bao nhiéu va ciing khong xac dinh nhimng ky phan
nao thudc vi tri sau tham hau dé tinh gia tri cong bé“mg cho mdi ky phﬁn thira ké
1a khong phu hgp. Ma dic biét 1a voi cach chia thira ké quyén sir dung dat nhu
thé, cac duong sy dugc hudng ky phan thira ké thudc vi tri c6 02 loai dat nhung
khong néu cy thé dién tich timg loai dat trong ky phan do6 thi s& khong thé ding
ky dé cap gidy chimg nhan quyén sir dung dat duoc. Cé nghia 1a ban an tuyén
khong ro rang, s¢ khéng thi hanh dugc.

[4.3] Mac du cap phuc tham di ¢ gang khac phuc, yéu cau co quan chuyén
mon xéac dinh cy thé dién tich tung loai dat trong nhing ky phan co ca 02 loai
dat va ra Ban trich do khic dé sau nay viéc ding ky cap gidy duoc thuan loi.
Song cac duong su khong ai chiu tam ndp chi phi nay, nén Trung tam K¥ thuat
Tai nguyén va Méi truong khong trich xuit Ban trich do. Pdng thoi, do khong
c6 Ban trich do nén ciing khong thé thuc hién viéc yéu cau co quan chuyén mén
xac dinh dién tich thAm hau va gia dét cta dién tich tham hau dé tinh khau trir
cho mdi ky phan duoc twong dong nhau.

Tu nhimg phan tich trén, mac du khang cao cua ba Duong Thi My M
khong c6 can cir. Nhung do vi€c thu thap ching cir cua cap so tham chua duogc
thyc hién dung va day du, cling nhu 16i ctia cac duong su trong vu 4n khong ndp
tam tng chi phi t6 tung dé khic phuc thiéu s6t ma tai phién toa phuc tham khong
thé thuc hién bd sung dugc, nén phai huy mot phan ban 4n so thAm vé ndi dung
chia thtra ke quyén sur dung dat, gilr nguyén phan nguyén don rat yéu cau chia
thira ké vé nha; giao hd so vu an vé cho cip so thim giai quyét lai nhu dé nghi
ctia Kiém sat vién phtic tham 1 c6 cin cu. Khi giai quyet lai vu 4n, cip so thAm
phai khic phuc toan bo nhitng thiéu s6t ma cap phuc tham da dé cap.
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Ngoai ra, tai phién toa phiic thAm cac duong su cho biét ong Duong Van Chda
chét vao ngay 01/9/2022 nhung khong cung cap glay chimg tir. Khi giai quyét lai vu
an, cap so tham can 1am rd dé dua ngudi ké thira td tung vao tham gia cho dung theo
quy dinh phap luat.

[5] Vé an phi va chi phi t6 tung khac: Do hay ban an so thim nén Cac
duong su chua phai chiu an phi so tham, phac tham va chi phi do dac, dinh gia
tai san. Ba Mai dugc nhan lai tién tam ung an phi phuac tham.

Vi cac 1€ trén;

QUYET PINH

Can cir: Khoan 3 Diéu 308, Piéu 310 Bo luat té tung dan sy nim 2015;
Pidu 29 Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 cia Uy ban
Thudng vu Qudc hoi.

Tuyén xii:

1/- Hity mot phan ban an so tham sé 39/2021/DS-ST ngay 26/4/2021 cua
Toa an nhan dan quan Cai Ring xét xir vu an: “Tranh chdp thira ké quyén sir
dung ddt” gitta nguyén don ong Duong Hitu P véi bi don ba Duong Thi My A,
Duong Thi My P, 6ng Duong Cong N, Duong Cong N1, Duong Cong T, ba
Duong Thi My D, 6ng Duong Van C, Duong Van H, ba Duong Thi My M va
6ng Duong Cong Tr (da chét) co ngudi ké thira quyén, nghia vu té tung, gom:
Luu Thi T, Duong Thi Thiy Tr, Duong Céng Tr, Nguyén Thanh Thiy L,
Nguyén Hai B; vé noi dung chia thira ké quyén sir dung dat.

Giao ho so vy &n cho Toa an nhan dan quan Cai Rang dé xét xir so tham lai
vu an theo ding quy dinh cua phéap luat.

2/- Giit nguyén ndi dung quyét dinh so tham vé viéc dinh chi mot phan yéu
cau khaoi kién cia nguyén don vé chia thira ké di san 1a phan nha.

3/- Vé an phi: Cac duong su chua phai chiu an phi so va phuc tham.

Hoan tra lai tam ung an phi khang cao 300.000d cho ba Duong Thi My M
theo bién lai s6 006969 ngay 07/7/2021 ciia Chi cuc Thi hanh an dan su quéan
Céi Rang.

Ban an phic tham c6 hiéu luc phap luat ké tir ngay tuyén an.

TM. HOI PONG XET XU PHUC THAM

Noi nhdn : Tham phin-Chii toa phién toa
- Céc duong su
- VKSND.TPCT (Paky)

- TAND.Q.Céi Rang.
- Chi cuc THADS. Cai Rang.
- Luu (HS - 2b). Tran Tuan Quoc



