TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH DPoc 1ap — Tu do — Hanh phiic

Ban 4n sb: 124/2020/DS-PT
Ngay: 05/3/2020

Vv yéu cau tuyén bo van ban cong chieng vo hiéu

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Hpi dong xét xir phiic thim gom :
Thdam phdn — Chii toa phién Toa: Ong Lé Ngoc Tudng

Cdc Thdam phdn: 1. Ba Pham Thi Kim
2. Ba Vii Thi Thu Huong

= Thuw ky phién toa: Ba Dang Thi Thu — Thu ky Toa an nhan dan Thanh
pho HO6 Chi Minh

- Dgi di¢n Vign kiém sdt nhan dan Thanh phé H6 Chi Minh tham gia
phién toa: Ba Nguyén Thi Dieém — Kiém sat vién.

Ngay 28/02/2020 va ngay 05/3/2020, tai Phong xir an Toa an nhan dan
Thanh ph6 HO6 Chi Minh xet xir phuc thdm cong khai vu an thu ly so
541/2019/TLPT-DS ngay 05/12/2019, vé viéc “Yé€u cau tuyén bo van ban cong
ching vo6 hiéu”.

Do ban an dan su so tham s6 1753/2019/DS-ST ngay 09/10/2019 cta Toa
an nhan dan quan Binh Thanh bi khang cao.

Theo Quyét dinh dua vu an ra xét xir phiic tham sé 138/2020/QDXXPT-
DS ngay 13/01/2020 ctia Toa an nhan dan Thanh phd HO Chi Minh, giita cac
duong su:

1. Nguyén don: Ba Duong Thi Thanh N, sinh nam 1938 (c6 mat)

bia chi: 14/22 PBC, Phuong MB, quén BT, Thanh pho H6 Chi Minh.

Nguwoi dai dién theo 1ty quyén ciia nguyén don: Ba Nguyén Thi Phuong H,
sinh ndm 1996 (vang mat)

Dia chi: 312/72 QT, Phudng M, quan GV, Thanh phé H6 Chi Minh.

2. Bi don:

2.1. Ong Tran Viét T, sinh nim 1961 (vang mat)

Pia chi: 125/16/19 BDT, Phuong HT, quan BT, Thanh phé H6 Chi Minh.

Ngueoi dai dién theo ity quyén éng T: Ba Lé Thi Xuan M, sinh nim
1961 (vang mit)

Dia chi: 266/30 BD, Phuong HT, quan BT, Thanh phé H6 Chi Minh.

2.2. Ba Tran Thi Thanh L, sinh nim 1966 (c6 mit)

Dia chi: 125/16/19 BDT, Phuong HT, quian BT, Thanh phé H6 Chi Minh.

2.3. Ba Tran Thi Thanh V, sinh nim 1965 (c6 mat)



Dia chi: 73/1/3 TSN, phudng TSN, quan TP, Thanh phd Ho Chi Minh.

3. Nguoi ¢é quyén loi, nghia vu lién quan: Phong cong chimg S Thanh
phd Hb Chi Minh.

Dia chi: 47A NVD, Phuong S, quan BT, Thanh phd Hb Chi Minh.

Nguroi dai dién theo 11y quyén Phong Cong chirng S: Ong Nguyén Qudc P,
sinh ndm 1969 (ving mit)

Dja chi: 251/118 LQP, Phuong B, quan BT, Thanh phé H6 Chi Minh.

4. Nguoi khang cdo: Ba Nguyén Thi Phuong H 1a nguoi dai dién theo uy
quyén cua nguyén don.

NOI DUNG VU AN:

Tai don khoi kién cua Ba Duong Thi Thanh N ngay 05/4/2019 va cac 101
khai trong qua trinh giai quyét vu 4n, nguyén don Ba Duong Thi Thanh N uy
quyén cho Ba Nguyén Thi Phuong H dai dién trinh bay:

Ba Duong Thi Thanh N ¢ 03 ngudi con 1a Ba Tran Thi Thanh L, Ba Tran
Thi Thanh V va 6ng Tran Viét T. Vao nam 2017, cic con ctia ba N néi muén
giiip ba quan ly nha, dat tai dia chi 125/16/19 BDT, Phuong HT, quén BT,
Thanh phdé H6 Chi Minh theo Glay ching nhén quyén s dung dat, quyén so
hitu nha ¢ va tai san khac gan lién véi dat sé CH 419320 cép ngay 13/4/2017 dé
chdm séc ba N va sau ndy c6 chd tho cing. Tai thoi diém d6, nghe theo 101 cac
con, ba N chi ¢6 ¥ cho cac con quan 1y va str dung nha, dit chit khong hé c6 y
dinh trao quyén dinh doat, chuyén nhuong quyén st dung dat. Do khong hiéu
phap luat nén ba N da nham 13n khi 1am hop ddng ting cho quyén sir dung dét sb
12698 ngay 26/5/2017 tai Phong Cong chirmg S Thanh phé H6 Chi Minh khong
dung theo ¥ chi ciia ba Nguyét. Hién nay, 6ng T yéu cau ban nha ma ong T 13
dong so hitu theo Gidy ching nhan CH 419320 cap ngay 13/4/2017, dé chia cho
ong T. Theo ba N, viéc nay la khong hop 1y vi theo nguyén vong cua ba N thi ba
N chi cho 03 ngudi con quan ly va st dung chtr khong dugce dinh doat nhung do
nham 13n nén ba N moéi ky hop dong ting cho ngay 26/5/2017. Pong thoi, ba N
va 02 nguoi con khac trong hop dong ting cho nay 1a ba L va ba V ciing thira
nhan thoi diém ky hop dong ting cho 1a do nham 14an, khong hiéu phap luat nén
maoi ky tir do din dén khong dat dugc muc dich, nguyén vong cua ba N.

Nay ba N yéu 05}1 Toa an tuyén huy hop ddng tang cho quyén so hiru nha &
va quyén su dung dat 6 s6 12698 ngay 26/5/2017 tai Phong Cong ching S
Thanh pho H6 Chi Minh.

Bi don 6ng Tran Viét T uy quyén cho Ba Lé Thi Xuan M dai dién trinh
bay:

Nguodn gdc cian nha tai dia chi 125/16/19 BPT, Phuong HT, quan BT,
Thanh phé H6 Chi Minh 13 do con gai ciia 6ng T 1a ba Tran Thi Thanh T1 dung
tén mua dau gia c6 Hop dong mua ban tai san ngay 07/8/2012 do Cong ty cb
phan ban ddu gia Lam Son va vo ong 1a Ba Lé Thi Xuan M d3 ndp vao tai khoan
800.000.000 dong khoi diém dé mua.



Ba Duong Thi Thanh N di ban hai cin nha véi tong sd tién Ia
2.200.000.000 ddng nhim dong vao dé mua cin nha ddu gid. Cha cta 6ng T 1a
éng Tran Vin Xudng, chét nam 1989, khi con séng 6ng co dé lai hai can nha
300 BD, Phuong MB, quan BT va 451/5 B, Phudong H, quan BT. Khi 1am gidy
t& ban hai can nha néu trén, phan thira ké ctia 6ng Xudng dé lai cho ong T thi
ong T ciing dd ky tén cho ba N dé gom tién mua nha 125/16/19 BDT, Phuong
HT, quan BT, Thanh phé) HO Chi Minh, v&i niém tin tudng 101 hira ciia ba N s¢€
cho ong T ddng so hitu can nha trén.

Sau d6, tir hai cin nha mua déu gia 1a 125/16/17 va 125/16/19 BPT,
Phuong HT, quan BT, Thanh phé HO6 Chi Minh, vo cua ong T da lam thu tuc
hop thirc hda, tim ngudi mua, ding bao dé ban cin nha 125/16/17 BDT,
Phuong HT, quan BT, Thanh phé H5 Chi Minh. Tir phan tién nay va déng gop
thém cta vo chong ong T di xdy 1én cin nha con lai ma hién tai 1a cin nha
125/16/19 BPT, Phuong HT, quan BT, Thanh phé H6 Chi Minh.

Trong thoi gian nay, ba N c6 htra khi hoan tat thu tuc gidy to can nha
125/16/19 BT, Phuong HT, quan BT, Thanh phé H6 Chi Minh s& cho éng T
dumg tén chung ddng s¢ hitu tai san nay vi vo chong ong da hop tac cing ba N
mua ban va bo tién bac, cong suc tao dung. Vao ngay ra Phong Cong chung S, ba
N rat minh man, sang sudt va vui vé ky tén cho céc dong 5O hiru nhung thoi gian
sau nay, ba N di thay doi tir 161 ngon ngot cua Ba Tran Thi Thanh L va Ba Tran
Thi Thanh V nén ba N d4 yéu cau ong T tra lai phan ting cho ba N d3 ky cho ong
T ddng so hitu nham dé sau nay khi ba N trim tu6i ba N s& cho lai hai c6 con géi
cin nha trén. Vao thang 4 nam 2019, ba N va hai Ba Tran Thi Thanh L, Tran Thi
Thanh Van dua Cong chimg vién dén nha yéu cau ong T ky tra lai phan dong so
hitru cho ba N nhung 6ng T khong dong .

Bi don Ba Tran Thi Thanh L va Ba Tran Thi Thanh V trinh bay:

Vao khoang thoi gian nam 2017, me cua céc ba 1a Ba Duong Thi Thanh N
c6 lam hop ddng ting cho quyén sé hiru nha & va quyén st dung dat ¢ s6 12698
ngay 26/5/2017 tai Phong Céng chimg S Thanh phd H6 Chi Minh cho céac con
laba V, ba L va éng T. Tai thoi diém d6, ba N mudn giao lai nha, dat 125/16/19
BDT, Phuong HT, quan BT, Thanh phé HO Chi Minh theo Glay ching nhén
quyén str dung dat, quyén so hitu nha & va tai san khac gin lién véi dat sb CH
419320 cap ngay 13/4/2017 cho cac con quan ly. Sau khi nghe phia cong chimg
doc hop dong tang cho trén, cac ba nghi la chi duoc quyén quan 1y, sir dung nha
dat néu trén. Dén thoi diém hién tai 6ng T yéu cau ban cin nha ma ong T 14
dong s& hitu dé chia cho 6ng T thi ba N méi biét 1a hop dong tang cho trén bi
nham 14n 13 ba N chi trao quyen quan ly va str dung chtr khong phai quyen dinh
doat. Do d6, cac ba thdy viéc ba N ky hop dong tang cho 1a c6 su nham lan
khong dung y chi, myc dich cua ba N nén dé nghi Toa an xem xet chap nhén yéu
cau khoi kién cua ba N, huy hop ddng tang cho quyén s¢ hitu nha & va quyen su
dung dit & sb 12698 ngay 26/5/2017 tai Phong Cong chimg S Thanh phé Ho Chi
Minh.



Nguoi co quyen loi, nghia vy lién quan Phong Cong chimg S Thanh phd
Hd Chi Minh uy quyén cho Ong Nguyén Qudc P dai dién trinh bay:

Ngay 26/5/2017, Cong chimg vién Phong Cong ching S co chimg nhan
Hop ddng ting cho nha & va quyén st dung dat & (mot phan), sé cong ching
12698 gitra bén tang cho la Ba Duong Thi Thanh N, bén nhén tang cho la 6ng
Tran Viét T, Ba Tran Thi Thanh L, Ba Tran Thi Thanh V, cin ¢ theo Giéy
chtng nhin quyén st dung dat, quyén s& hiru nha ¢ va tai san khac gin lién véi
dat s6 CS 00165 do So Tai nguyén va Moéi trudng Thanh phé HO Chi Minh cap
ngay 13/4/2017. Viéc cong chimg hop dong ting cho nha ¢ va quyén sir dung
dat & (mot phan) ciia Cong chung vién Phong Cong chimg S da thuc hién theo
dung trinh tu thi tuc quy dinh. Sau khi kiém tra ddy du gidy to trong hod so yéu
cau cong chimg do ba N ndp, xac dinh ndi dung, y dinh giao két hop dong, giao
dich xac thyc, khong vi pham phap luat, khong trai dao duc xa hoi, Cong chiing
vién di soan thao hop dong ting cho nha & va quyén sir dung dat & (mot phan).
Ba N d3 doc lai toan bo du thao va nghe cong chimg vién giai thich rd quyén,
nghia vu va loi ich hop phap, y nghia hau qua phap ly cua viéc tang cho mot
phan nha va quyén st dung dat. Ba N d hiéu 16 ndi dung hop ddng va ky tén
tung trang cua hop dong, tru’oc khi ky, ghi r6 ho tén day du, diém chi vaba N €0
ghi “toi da doc va ddng y”. Tai thoi diém cong chimg ba N hoan toan minh mén,
c¢6 nang luc hanh vi dan su phu hop quy dinh cta phap luat, khong bi nham lan,
khoéng co dau hiéu lira déi, de doa, cudng ép.. Do viy, Phong Coéng ching S da
tién hanh ky cong chimg hop dong tang cho nha ¢ va quyén sir dung dat & (mot
phan)néu trén. Phong Cong chung S khang dinh viéc cong ching hop dong ting
cho nha & va quyén st dung dat & (mot phan) néu trén 1a hoan toan dang véi
trinh ty, thu tuc quy dinh cta phap luat hién hanh.

Tai ban 4n so tham s6 1753/2019/DS-ST ngay 09/10/2019, Toa an nhan
dan quan Binh Thanh d3 quyét dinh:

Cian ¢t Piéu 5; khoan 11 DPiéu 26; diém a khoan 1 Piéu 35; diém a khoan
1 Diéu 39; Diéu 91; Diéu 92; Diéu 147; Diéu 227; Diéu 228; Diéu 271; Diéu
273 B0 luat tb tung dan sy nam 2015;

Can ctt Diéu 5; Diéu 40; Diéu 41; Diéu 42; Diéu 43; Diéu 44; Diéu 45;
Diéu 46; Diéu 47; Diéu 48; Diéu 49 va biéu 55 Luat Coéng ching nim 2014

Can ct Diéu 117; Diéu 119; Diéu 126; Diéu 127; Diéu 385; Diéu 457;
Diéu 459 B¢ luat dan sy ndm 2015;

Can ctr Pidu 26 Luéat Thi hanh an dan sy nam 2008;

Can cuo Nghi quyét sd 326/2016/UBTVQH14 ngay 30/12/2016 cia Uy
ban thudng vu Qudc hodi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va
su dung an phi va 1€ phi Toa an.

1. Khong chdp nhén yéu cau khoi kién ctia nguyén don Ba Duong Thi
Thanh N vé viéc yéu cau tuyén bd hiy hop ddng cong chimg “Hop ddng ting cho
nha & va quyén str dung dit & (mdt phan)”, sé cong chimg 12698 ngay 16/5/2017
tai Phong Cong ching S Thanh phd H6 Chi Minh vé hiéu do nham 1an.



o2 Vé an phi: Ba Duong Thi Thanh N khong phai chiu an phi dan sy so
tham.

Tra lai ‘tién tam tng an phi 300.000 d6ng cho Ba Duong Thi Thanh N theo
bién lai thu tién tam (mg an phi da ndp s6 AA/2018/0020733 ngay 18/4/2019 cua
Chi cuc Thi hanh an dan sy quan Binh Thanh, Thanh phé H6 Chi Minh.

Ngoai ra, an so thdm con tuyén vé€ quyén, nghia vu thi hanh an va quyén
khang céo cua cac duong su.

Theo Thong bdo sitra chita, bd sung ban an s6 224/TB-TA ngay
18/11/2019 cua Toa an nhan dan quan Binh Thanh c6 ndi dung nhu sau:

Tai trang 1 cua ban an ghi:

“Nguyén don: Ba Duong Thi Thanh N, sinh nam 1938

Dia chi: 14/22 PBC, Phuong MB, quan BT, Thanh phé H6 Chi Minh.

Pai dién theo iy quyén ciia ba N: Ba Nguyén Thi Phuong H

Dia chi: 312/72 QT, Phudng M, quin GV, Thanh phé HO Chi Minh (Gidy
iy quyén cong chtng sb 020274 ngay 12/6/2019)”.

Nay dugc bo sung nhu sau:

“Nguyén don: Ba Duong Thi Thanh N, sinh ndm 1938

bia chi: 14/22 PBC, Phuong MB, quan BT, Thanh phé Ho6 Chi Minh.

Dai dién theo 1y quyén ciia ba N: Ba Nguyén Thi Phuong H

Dia chi: 312/72 QT, Phuong M, quan GV, Thanh phd Ho Chi Minh (Gidy
iy quyén cong ching sb 020274 ngay 12/6/2019).

Ngueoi bao vé quyén, loi ich hop phdp cia nguyén don: Ong Poan Thanh
T1 —1a Luét su cia Chi nhanh Cong ty Luat TNHH Sai Gon Hoang Gia, thudc
Poan Luat su Thanh phé H6 Chi Minh.

Dia chi: 312/72 QT, Phudng M, quan GV, Thanh phé H6 Chi Minh.”

Nhimg phan con lai ciia Ban 4n s6 1753/2019/DS-ST ngay 09/10/2019
cua Toa an nhan dan Quan Binh Thanh van dugc gitr nguyén.

. Ngay 09/10/2019, Ba Nguyén Thi Phuong H 13 nguoi dai dién theo uy
quyén cua nguyén don nop don khang cao.
Tai phién toa phic tham:

+ Ba Duong Thi Thanh N khang cdo cho rang: Do nham 14n, khong hiéu
biét phap luat, khong hiéu biét dugc quyén so hitu c6 nghia la dugc dinh doat
nén ba N lam hop dong ting cho nha & va quyén str dung dat & (mot phan) sO
cong chimg 12698 ngay 16/5/2017 tai Phong Cong ching S Thanh phé HO Chi
Minh. Tai thoi diém nay, ba N chi 1am hop déng véi muc dich cho cac con quan
1y, st dung chtr khong ¢6 muc dich cho cac con quyén dinh doat. Viéc nay, cac
dé)ng bi don Ba Tran Thi Thanh V, Ba Tran Thi Thanh L cling thtra nhan. D(‘A)ng
thoi, cung cip céac toa thude nim 2013, ndm 2014, nim 2015, nam 2016, nim
2018, nim 2019 va Pién tim d6 nim 2019 dé ching minh ba bi bénh cao huyét
ap tu nam 2014 dén nay. Do do, yéu cau stra ban an so thim va chap nhan yéu
cau ctia nguyén don vé viéc yéu cau huy hop dong ting cho nha & va quyén s
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dung dat & (mot phén)”, gitra Ba Duong Thi Thanh N véi 6ng Tran Viét T, Ba
Tran Thi Thanh L, Ba Tran Thi Thanh V, s6 céng chimg 12698 ngay 16/5/2017
tai Phong Cong chung S Thanh phd Ho Chi Minh v6 hiéu do nhim 14n va bi lira
doi.

+ Bi don Ba Tran Thi Thanh L, Ba Tran Thi Thanh V thong nhit véi yéu
cau khang cao cua nguyén don va yéu cau stra 4n so tham. Huy Hop ddng ting cho
nha & va quyén sir dung dat & (mot phan) gitra Ba Duong Thi Thanh N v&i 6ng
Tran Viét T, Ba Tran Thi Thanh L, Ba Tran Thi Thanh V.

+ Dai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh phat biéu: Tur
khi thy 1y giai quyét vu an phuc thAm cung nhu tai phién toa phuc tham Tham
phan va Hoi dong xét xur phuc tham da tién hanh ding cac quy dinh cua Bo luat
t tung dan su trong vi¢c giai quyét vu an. Pong thoi, cac duong su trong vu an
thue hién cac quyén va chap hanh ding cic quy dinh cta phap luat vé t6 tung.

Ve ndi dung: Xét Hop dong ting cho nha & va quyén sir dung dat & (mot
phan) s6 12698 c6 ching nhan ciia Phong Coéng chung S Thanh phd H6 Chi
Minh ngay 26/5/2017, duoc ky két giita Ba Dwong Thi Thanh N v&i ong Tran
Viét T, Ba Tran Thi Thanh L, Ba Tran Thi Thanh V, tai mdi trang cua hop déng
déu c6 chit ky xac nhan cta 04 6ng ba; ba N d3 ghi rd trong hop dong “Toi da
doc va dong ¥~ va ky tén, lan tay vao hop dong ting cho nay. Hop dong ting
cho khéng c6 diéu kién.

Nguoi dai dién theo Gy quyén ctua Phong Cong ching S trinh bay, Cong
chig vién da thuc hi¢n dung trinh tu, tha tuc quy dinh cua phap luat hién hanh.
Sau khi kiém tra gidy to trong hd so céng chimg do ba N ndp, xac dinh ndi
dung, y dinh giao két hop ddng, giao dich xac thuc, khong vi pham phap luat,
khong trai dao dirc xa hoi, Cong ching vién di tién hanh soan thao Hop dong
tang cho nha ¢ va quyén su dung dat & (mot phﬁn). Ba N da doc lai toan by du
thao hop déng va nghe Cong ching vién giai thich rd quyén, nghia vu va loi ich
hop phap, ¥ nghia, hau qua phap 1y cua viéc tang cho. Tai thoi diém cong ching,
ba N hoan toan minh man, c6 ning luc hanh vi dan sy phu hop v6i quy dinh cua
phap luat, khong bi nham 1an, khong c6 dau hi¢u lura déi, de doa, cudng ep..

Tai phién toa phic tham, ba N co6 cung cAp cac toa thubc dé ching mmh
sttc khoe cta ba khong minh man. Tuy nhién, cac toa thudc thé hién ba N bj
bénh cao huyét ap va khong c6 toa thuéc nam 2017 1a thoi diém thyc hién hop
ddng ting cho. Ba N cho rang c6 su nham 14n do thiéu hiéu biét trong viéc ky
két hop dong ting cho dan dén khong phu hop vé6i ¥ chi va nguyén vong cta ba
nhung ba N khéng dua ra dugc chimg c&t ching minh c¢6 sy nham 1an hay lira
déi, de doa, cudng ép trong qua trinh giao két hop dong theo quy dinh tai Diéu
126; Piéu 127 Bo luat dan sy nam 2015. Do d6, cap so tham khong chap nhan
yéu cau khai kién ctia nguyén don 1a phu hop.

Vi cac 18 trén, dé nghi Hoi dong xét xtr phic tham, can ctr khoan 1 Diéu 308
B0 luat T6 tung dan sy ndm 2015; khong chap nhan yéu cau khang cdo cia ba N va
giit nguyén Ban an so tham cua Toa 4n nhan dan quan Binh Thanh.

NHAN PINH CUA TOA AN:



Sau khi nghién ctru cac tai lidu c6 trong hd so vu an dugc tham tra tai
phién toa va cin ctr vao két qua tranh ludn tai phién toa, Hoi dong xét xir phiic
tham nhan dinh:

[1] Nguoi khang cao nguyén don Ba Duong Thi Thanh N uy quyen cho
Ba Nguyen Thi Phuong H dai dién c6 don xin vang mét. Bi don ong Tran Viét T
uy quyén cho Ba Lé Thi Xuan M dai dién; nguoi co quyen loi, nghia vu lién
quan Phong Cong ching S Thanh ph6 Hb Chi Minh ty quyén cho Ong Nguyén
Quoc P dai dién da dugc téng dat hop 1¢ dén 1an thir hai tham gia phién toa phuc
thAm ‘nhung vang mit khong c6 1y do. Do d6, Hoi déng xét xtr van tién hanh xet
X0 ving mit cac duong su néu trén theo quy dinh khoan 3 Diéu 296 Bo luat tb
tung dan su.

[2] Theo Pon khoi kién (v/v Hay hop dong ting cho nha & va quyén sir
dung dét & s6 12698 ngay 26/5/2017 tai Phong Cong chimg S Thanh phé H6 Chi
Minh) ngay 05/4/2019, nguyén don Ba Duong Thi Thanh N khoi kién bi don
ong Tran Viét T, Ba Tran Thi Thanh L, Ba Tran Thi Thanh V, yéu cau hay Hop
ddng tang cho nha & va quyén sir dung dat & s6 12698 ngay 26/5/2017 tai Phong
Cong ching S Thanh phé Hd Chi Minh, vé6i Iy do nhim 13n va khong am hiéu
phap luat (bat luc sb 65 — 66).

[3] Tai bién ban phién toa so thAm nguoi dai dién _theo uy quyen cua
nguyén don yéu cau huy Hop dong ting cho nha & va quyen stt dung dat & sd
12698 ngay 26/5/2017 tai Phong Cong chimng S Thanh phé H6 Chi Minh (bat
luc s6 135 — 141).

[4] An so tham, xac dinh quan hé tranh chdp “Yéu cau tuyén bd vin ban
cong ching vo hiéu” theo khoan 11 Piéu 26 1a khong ding quy dinh. Boi vi,
theo Pon khai kién va bién ban phién toa so thim néu trén, nguyén don Ba
Duong Thi Thanh N khéi kién bi don ong Tran Viét T, Ba Tran Thi Thanh L,
Ba Tran Thi Thanh V, yéu cau hity Hop dong ting cho nha ¢ va quyén sir dung
dat & s 12698 ngay 26/5/2017 tai Phong Cong chimg S Thanh phdé Ho Chi
Minh. Do d6, quan hé tranh chip trong vu 4n nay “Tranh chip Hop dong ting
cho nha & va quyén st dung dit ¢ theo quy dinh tai khoan 3 Diéu 26 Bo luat tb
tung dan su.

[5] An so tham xac dinh quan h¢ tranh chéap va ap dung phap lut khong
dang. Tuy nhién, vé noi dung cap so tham da xem x¢t yeu cau cua nguyén don
va Quyét dinh khéng chip nhan yéu cau cta nguyén don vé viée yéu cau tuyén
bb huy hop dong cong chimg “Hop dong ting cho nha & va quyén sir dung dat o
(mot phan)”, sé cong ching 12698 ngay 16/5/2017 tai Phong Cong ching S
Thanh phd H& Chi Minh v6 hiéu do nham 1an. Do d6, Hoi dong xét xtr phiic
tham xac dinh lai quan hé tranh chap trong vu an nay 1a “Tranh chap Hop dong
tang cho nha ¢ va quyén sir dung dat 0” va vé ap dung phap luat cho phu hop.

[6] Theo Gidy ching nhan quyen st dung dat, quyén s& hiru nha & va tai
san khac gan lién voi dit s6 vao sb cap GCN CS00165 do S¢ Tai nguyén va Moi
truong Thanh phd H6 Chi Minh cip ngdy 13/4/2017 thé hién: Ba Duong Thi
Thanh N 1 ngudi st dung dit, chii so hitu nha ¢ va tai san khac gin lién v6i dat
tai thira dat s6 24, to ban d sb 3, dia chi 125/16/19 BDT, Phuong HT, quén BT,
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Thanh phé H6 Chi Minh, dién tich 61,4m*; nha ¢: nha & riéng 1é, dién tich xay
dung 60,9m?, dién tich san 140,5m?, s& hitu riéng. Tai Muc IV nhiing thay doi
sau khi cp gidy chimg nhan: Ba N 1a dong so hiru va éng T, ba L, ba V nhan
ting cho (mdt phan) theo hop dong s6 12698 ngay 26/5/2017 do Phong Cong
chtng S chimg nhén (theo hd so sé 037162.TA.142) do Chi nhanh Vin phong
Ding ky dét dai quin Binh Thanh x4c nhan ngay 28/7/2017.

[7] Theo Hop dong ting cho nha & va quyén sir dung dat & (mot phan) sb
12698 ¢ chimg nhan ctia Phong Cong chimg S Thanh phé HO Chi Minh ngay
26/5/2017 ¢6 ndi dung: Ba Duong Thi Thanh N ting cho 6ng Tran Viét T, Ba
Tran Thi Thanh V, Ba Tran Thi Thanh L mot phén quyén so hiru d6i v6i nha &
va quyen sir dung dat d6i voi thira dat theo Glay ching nhén quyén su dung dat,
quyén so hitu nha ¢ va tai san khac gan lién véi dat s6 vao sb cap GCN
CS00165 do S¢ Tai nguyén va Mbi trudng Thanh phd Ho Chi Minh cap ngay
13/4/2017 dé ca bbén ngudi 1a ddng sd hiru, mdi ngudi mot phan bang nhau trong
nha & va quyén st dung dat & néu trén.

[8] Xét, Hop ddng ting cho nha & va quyén su dung dit ¢ (mot phan)
ngay 26/5/2017, gitra bén tang cho Ba Duong Thi Thanh N va bén nhén tang
cho 6ng Tran Viét T, Ba Tran Thi Thanh L, Ba Tran Thi Thanh V ¢ chtng
nhan ctia Phong Cong chimg S Thanh phd Hd Chi Minh, cic bén giao dich c6
day du nang lyc hanh vi dan sy; bén tang cho Ba Duong Thi Thanh N da ghi ro
trong hop dong ‘T61 da doc va dong ¥’ va trude khi 1ap Hop dong tang cho ba N
da 1ap Phiéu yéu ciu cong ching hop dong, giao dich va yéu cau cong chimg vé
tang cho mdt phan nha. Pong thoi, nguyén don ba N khong xuét trinh duoc
chung ctr ching minh c6 sy nham ln hay bi lira doi trong qua trinh giao két hop
ddng. Ngoai ra, sau khi ky hop dong, cac bén ciing di 1am thi tuc cap nhat, bién
dong sang tén cho nhirg nguoi dong so hitu 1a ba N, ong T, ba L, ba V ¢6 xac
nhan cia Chi nhdnh Vin phong Ping ky dat dai quin Binh Thanh ngay
28/7/2017. Vigc cap nhat, bién dong sang tén cac bén ciing khong co ¥y kién gi
khac, dleu nay thé hién ¥ chi cua cac bén dong ¥ v6i ndi dung hop ddng tang
cho quyén s¢ hitu nha & va quyén st dung dat . Do d6, ba N khang cao yéu cau
huy Hop dong ting cho nha & va quyén st dung dat & (mot phan), gitra Ba
Duong Thi Thanh N v6i 6ng Tran Viét T, Ba Tran Thi Thanh L, Ba Tran Thi
Thanh V, sb cong ching 12698 ngay 16/5/2017 tai Phong Cong chimg S Thanh
ph6é H6 Chi Minh v6 hiéu do nham 14n va bi Ira déi 1a khong cé can cir nén
khong chap nhan.

[9] Xét, viéc Ba Tran Thi Thanh L, Ba Tran Thi Thanh V théng nhét vai
161 trinh bay cta nguyén don do c6 su nham 13n va bi lira déi 1a do ba N khong
am hiéu phap luat. Tuy nhién, nhu di nhan dinh trén va 15i trinh bay ctia ba L,
ba V khong phu hop voi ching ctr ¢6 trong hd SO vy an. Péng thoi, tai T tuong
trinh va ¥ kién ngdy 26/6/2019; cac bién ban vé viéc kiém tra viéc giao ndp, tiép
can, cong khai chimg ctr va hoa giai ngay 27/6/2019, ngay 19/8/2019, 6ng T
cung khong thira nhén 101 trinh bay cua ba N chi cho quyén quan ly, su dung.
Ngoai ra, khi ky hop ddng ba N rat minh man, sang sudt va vui vé, nén khong co
su nham 14n, Lra déi.



[10] Tai phién toa phuc tham, ba N xuat trinh cac Toa thudc nam 2013,
nam 2014, ndm 2015, ndm 2016, nim 2018, nim 2019 va Pién tim dd nam
2019 dé chimg minh ba N bi bénh cao huyét ap tir nim 2014 dén nay. Tuy
nhién, cac chimg cir ba N xuat trinh 14 cic Toa thudc néu trén khong chimg
minh dugc thoi diém ky Hop dong ting cho nha ¢ va quyén st dung dat & (mot
phan) c6 chting nhan Phong Cong ching S ngay 16/5/2017, 1a ba N khéng du
nang luc hanh vi dan sy nén bi nham 13n va bj lra ddi. Do d6, ba N yéu cau huy
hop ddng ting cho nha & va quyén sir dung dat & (mot phan) ngay 16/5/2017 co
chtmg nhan Phong Cong chimg S Thanh phé H6 Chi Minh, 1a khong c6 cin ct,
nén khong chap nhan.

[11] An so tham, khong chap nhan yéu cau khoi kién ctia nguyén don Ba
Duong Thi Thanh N vé viéc yéu cau tuyén bd hity hop dong cong chimg “Hop
d6ng ting cho nha & va quyén sir dung dat & (mot phan)”, sd cong chimg 12698
ngay 16/5/2017 tai Phong Cong ching S Thanh phd HO6 Chi Minh v6 hiéu do
nham 14n, 14 c6 cin ctr, nén giit nguyén.

[12] Tai phién toa phic tham, dai dién Vién kiém sat nhan dan Thanh ph
Ho Chi Minh phat biéu va dé nghi Hoi dong xet xur phuc tham, khong chap nhan
yéu cau khang cdo cta nguyén don vé viéc yéu cau huy hop dong cong ching
“Hop ddng ting cho nha & va quyén st dung dat & (mot phan) s0 cong chung
12698 ngay 16/5/2017 tai Phong Cong ching S Thanh phd H6 Chi Minh va giir
nguyén ban 4n so tham 13 ¢6 cin ct nén chap nhan.

[13] An phi dan sy phuc tham: Do ba N trén 60 tudi 1a ngudi cao tudi
dugc mién tam ndp tién 4n phi va an phi theo quy dinh tai diém d khoan 1 Diéu
12 Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu

Qudc hoi (ba N mién ndp tién tam ung an phi phuc tham).
Vi cac 1€ trén.
‘ QUYET DINH: ,
Céan ctr khoan 1 Biéu 308 va khoan 1 Diéu 148 B¢ luat to tung dan su
nam 2015; ‘ ‘ ‘ ‘ ‘ ‘ ‘
‘ Can qlﬁf bicu 5‘; biéu 4Q; biéu 4}; bicu 42; Diéu 43; Diéu 44; Diéu 45;
biéu 46; Diéu 47;‘ Diéu 48; Diéu 49; Di@u 55 Luat Céng chl'mg nam 2014‘;
~ Can cir biéu 117; Dieu 119; Dieu 126; bicu 127; Diéu 385; Dicu 457,
biéu 459 Bo luat dan sy nam 2015;
Cin cir khoan 1 Piéu 29 Chuong I11 Nghi quyét sb 326/2016/UBTVQH14

ngay 30/12/2016 cia Uy ban thuong vu Qudc hoi quy dinh vé mic thu, mién,
giam, thu, ndp, quan 1y va st dung an phi va 1€ phi toa an;

1. Khong chip nhan yéu cau khang cdo ctia Ba Duong Thi Thanh N.

2. Giit nguyén ban an sd 1753/2019/DS-ST ngay 09/10/2019 cua Toa an
nhan dan quan Binh Thanh, Thanh ph6 H6 Chi Minh.

2.1. Khong chép nhan yéu cau khoi kién cua nguyén don Ba Duong Thi
Thanh N v€ vi¢c yéu cau tuyén bo hiy hop dong cong chimg “Hop dong tang cho



nha & va quyén sir dung dat & (m@t‘phén)”, sO cong chimg 12698 ngay 16/5/2017 tai
Phong Cong chimg S Thanh phé H6 Chi Minh v6 hiéu do nham lan.

2.2. V& an phi dan sy so tham: Mlén toan bo an phi dan su so thdm cho
Ba Duong Thi Thanh N. Hoan tra lai tién tam Gng an phi 300.000d (ba tram
ngan dong) cho Ba Duong Thi Thanh N theo bién lai thu tién tam Gng an phi da
ndp s6 AA/2018/0020733 ngay 18/4/2019 cua Chi cuc Thi hanh an dan sy quéan
Binh Thanh, Thanh phé H5 Chi Minh.

3. An phi dan sy phuc tham: Mién toan bd an phi cho Ba Duong Thi
Thanh N.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2
Luat Thi hanh &an dan su thi nguoi dugce thi hanh an dan su, ngudi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén
thi hanh an hoac bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7 va 9
Luat Thi hanh an dan sy; thoi hi€u thi hanh an dugc thyc hién theo quy dinh tai
Diéu 30 Luat thi hanh 4n dan su.
Noi nhin: TM. HQI PONG XET XU PHUC THAM

- TAND TC; . THAM PHAN - CHU TQA PHIEN TOA
- TAND Cap cao tai TP.HCM; ‘

- VKSND TP.HCM;

- Chi cuc THA DS quén Binh Thanh;

- TAND quan Binh Thanh;

- Cac duong su;

- Luu hd so, Vin phong. Lé Ngoc Tu’b’ng
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