TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Df:)c léjp - Tw do - hanh ph[’lc

Ban an sd: 326/2023/HC-PT

Ngay 15 - 5 - 2023

VIV “Khiéu kién quyét dinh hanh
chinh trong linh vuc quan 1y thué”.

NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHiI MINH

- Thanh phin Hpi dong xét xir phiic thdm gém c6 :
Tham phdn - Chii toa phién toa: Ong Duong Tuan Vinh;
Cdc Tham phdn: Ba Nguyén Thi Thuy Vi,
Ong Lé Vin An.

- Thuw ky phién toa: Ba Lé Thi Thuy Tién - Thu ky Toa an nhan dan cép
cao tai Thanh phé H6 Chi Minh.

- Pai dién Vién kiém sdt nhén dén cdp cao tai Thanh phé Hoé Chi Minh
tham gia phién toa: Nguyén Mau Hung- Kiém sat vién.

Ngay 08 dén ngay 15 thang 05 nim 2023, tai tru s& Toa an nhan dan cip
cao tai Thanh phé H6 Chi Minh xét xt phiic tham cong khai vu 4n hanh chinh
thu 1y s: 02/2023/TLPT-HC ngay 04 thang 01 nim 2023 vé viéc “Khiéu kién
quyét dinh hanh chinh trong linh vuc quan 1y thué”.

Do Ban 4n hanh chinh so tham s6 1400/2022/HC-ST ngay 25 théang 8 nam
2022 cua Toa &n nhan dan Thanh pho H6 Chi Minh bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xtr phic tham s6: 434/2023/QP-PT ngay
27 thang 02 nam 2023 gitra cac duong su:

1. Ngwoi khdi kién: Cong ty Co phan B;

Dia chi: Téng C,P,khul,sd A-BN, Phuong A, quan P, Thanh phé HO
Chi Minh.

Dai dién theo 1y quyén:

- Ong Nguyén Thuong T (gidy Gy quyén ngay 27/5/2021), (ving mit);
- Ong V& Hong Q (gidy uy quyén ngay 04/8/2022), (c6 mat);

Cung dia chi: 3 B, Phuong A, quan B, Thanh phd H6 Chi Minh.

2. Nguoi bi kién: Cuc truong Cuc thué Thanh phé H
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~ Nguoi dai dién theo uy quyén: Ong Nguyén Tién D - Phé Cuc truéng (xin

vang mat);

Dia chi: F V, phuong A, thanh phd T, Thanh phd H6 Chi Minh.

Ngueoi bao vé quyén, loi ich hop phdp ciia nguwoi bi kién gom:

- Ong Nguyén Hitu T1 - Kiém tra vién Thué (c6 mat);

- Ong Pham Tén P - Kiém tra vién Thué (c6 mit);

- Ong Lé Hitu C - Kiém tra vién Thué (c6 mait);

- Ong Nguyén Dtic T2 - Kiém tra vién T3 (xin vang mat);

Cung dia chi: F V, phuong A, thanh phd T, Thanh phd H6 Chi Minh.

3. Ngwoi khdng cdo: ngudi khoi kién 1a Cong ty C6 phan B

NOI DUNG VU AN:

Theo don ki¢n ciia Nguwoi khéi kién ngay 27/5/2021 - Cong ty ¢6 phan D

va tai Toa (cO dai dién theo uy quyén): yéu cau Toa an huy Quyéet dinh so

360/QD-CT ngay 21/01/2020 ciia Cuc truéng Cuc thué Thanh phd H. Ly do yéu
cau huy quyét dinh:

Ngay 21/01/2020, Cuc thué Thanh phé H di ban hanh Két luan thanh tra
thué s6 134/KLTT-CT: “Cong ty CP B da ké khai sai khi trich lgp dw phong ton
that dau tw chitng khodn d6i véi khoan dau tw mua cé phiéu ma FCM véi tri gid
khodn dy phong la 67.957.500.000 déng, dong thoi xdc dinh cdc khodn ké khai
khdc bi sai do lién quan dén khodn trich Igp dw phong nay.”

,Dl.l’a trél} Két luan nay, Cuc truong Cuq thué Thanh phé H da ban hanh
Quy¢t dinh s6 360/QD-CT ngay 21/01/2020 vé viéc xur phat vi pham hanh chinh
vé thué:

a- Xt phat bang tién v6i mirc phat: 2.857.490.260 dong.

Trong do:

 Phat vi pham hanh chinh trong linh virc thyué’, doi véi hanh vi khai sai dan
déen thiéu so thué phai nop theo quy dinh tai diéem a khoan 1 Piéu 1 0 Nghi dinh
129/2013/ND-CP ngay 16/10/2013 cua Chinh phu: 2.855.390.260 dong.

Phat vi pham hanh chinh trong linh vuc thué, doi véi hanh vi khai sai
nhung khéng dan dén thiéu so thué phdi nép xir phat theo quy dinh tai diém a
khodn 4 Piéu 6 Nghi dinh 129/2013/ND-CP ngay 16/10/2013 ciia Chinh Phii:
2.100.000 dong.

b- Bién phap khic phuc hau qua:

~Truy thu s6 tién thué: 14.276.951.301 dong

Trong d6: Thu nhap doanh nghiép (TNDN) truy thu : 14.276.951.301 déng.
-Tién chdm ndp thué: 1.233.528.592 dong.
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Trong do, tién chdm ndp thué TNDN (tiéu muc 4918): 1.233.528.592 dong.

1. Cuc truong Cuc thué Thanh phd H da ap dung sai quy dinh ctia phap luat
dan dén xac dinh sai nghia vu thué TNDN nam 2019 cua Cong ty C6 phan P
(goi tat [ Cong ty D) cung voi cac murc xir phat vi pham hanh chinh, truy thu
tién chdm ndp thué sai tai Quyét dinh sé 360/QD-CT ngay 21/01/2020.

Di 4p dung khoan 2, diéu 5 thay vi 4p dung khoan 1, diéu 5, Thong tu
228/2009/TT-BTC ngay 27/12/2009 cua Bo T4, tinh sai chi phi dugc trir ctia
doanh nghiép véi sb tién 67.957.500.000 dong, dan dén truy thu sai sb tién thué
TNDN trj gia 13.591.500.000 dong.

Xac dinh cac mirc vi pham hanh chinh va tién cham ndp thué¢ TNDN lién
quan so tién thué néu trén, dan dén tinh sai:

‘ -Tiér] phat vi pham hanh chinh: 13.591.500.000 d * 20% = 2.718.300.000
dong. (phan chénh léch so voi Quyet dinh xtr phat 360/2020/Qb-CT thi cong ty
b dong ).

-Tién cham ndp tuong Ung: 1233528592 / 14.276.951.301 *
13.591.500.000 = 1.174.305.600 dong (phan chénh léch so voi Quyét dinh xur
phat 360/2020/QD-CT thi cong ty B dong v).

2. Cuc trudong Cuc thué Thanh phé H da ap dung sai nguyén tac xac dinh vé
khoan chi phi 13i vay dugc trir, sau khi c6 két luan thanh tra. Cu thé: Khi cho
réng chi phi du phong la chi phi khong dugc trir, déng nghia véi viéc 191 nhuan
trude thué ctia Cong ty P1 1én tuong tmg nhung Cuc Thué lai giir nguyén mirc
loi nhuén trude thué theo ké khai ciia Cong ty D, dan dén xac dinh sai chi phi 14i
vay duoc trir va 1am cho sé thué truy thu qua thanh tra ting thém 2.718.300.000
dong;

Thuc hién theo Quyét dinh thanh tra sé 2237/QD-CT-TT (bd sung boi
Quyét dinh s6 2681/QD-CT-TT ngay 16/12/2019), doan thanh tra ctia Cuc T dé
thuc hién Thanh tra thué nam tai chinh 2018 tai Cong ty D. Két thuc thanh tra,
doan thanh tra da 1ap Bién ban thanh tra vao ngay 02/01/2020. Trong cac khoan
muc doan thanh tra két luan phai diéu chinh, Cong ty D da khong dong y voi

viéc doan thanh tra loai trir chi phi dy phong ton that chimg khoan véi s tién bi
loai 1a: 67.957.500.000 dong.

Bién ban thanh tra ngay 02/01/2020 xac dinh: Khodn trich ldp du phong
ton that chimg khodn doi véi khoan dau tw vao c6 phiéu mid FCM ciia Cong ty
tri gid 67.957.500.000 dong la chi phi khéng dwoc trir, Cong ty P2 1a khong
dung voi quy dinh cua B T4 va vi vdy phai loai ra khoi chi phi dwoc trie khi
tinh thué TNDN, dong thoi xdc dinh cdc nghia vu thué khac co lién quan.

Khéng dong y véi bién ban, Cong ty D da ghi 1d ¥ kién: Theo khoan 1,
diéu 5 Théng tu 228/2009/TT-BTC ngay 27/12/2009 cua Bo T4 dé trich 1ap du
phong ton that dau tu tai chinh cho khoan dau tu mua ¢ phiéu cua Cong ty cd
phan D 13 hoan toan phu hop.
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Doi véi chitng khodn dd niém yét: gid chitng khodn thuc té trén thi truong
dege tinh theo gid thiee té trén cdc S¢ giao dich chitng khodn Ha Ngi (HNX) la
gia giao dich binh quan tai ngay trich ldp dw phong, S& giao dich chimg khoan
Thanh phd H (HOSE) la gid dong cira tai ngay trich ldp diw phong.

Céc hd so tai liéu ma Cong ty P3 cho co quan thué 13 hoan toan thoa mén
cac quy dinh trén, thé hién ré: Khoan dau tu mua c6 phiéu tai Cong ty B (ma
FCM) la chung khoan c6 du cac diéu kién nhu quy dinh tai khoan 1 Piéu 5
Théng tu 228. Khoan du tu mua ching khoan ma FCM dugc mua theo ding
trinh ty, tha tuc va dung tham quyén cua doanh nghiép. Ching khoan FCM 1a
chtmg khoan dang duoc niém yét va giao dich trén san chimg khoan Thanh phd
Hb Chi Minh (H), khdng c6 bat ctr han ché ndo tai thoi diém 31/12/2019 ciing
nhu hién tai.

Theo Két ludn Thanh tra, Poan thanh tra cin ctr theo cac huéng dan phan
loai dau tu tai Thong tu s6 200/TT-BTC ngay 22/12/2014, cho rang khoan dau
tu nay khong phai 1a dau tu ching khoan dé ap dung khoan 2 Piéu 5 Thong tu
228 va khong chap nhan khoan trich 1ap du phong, 12 sai;

Tai Piéu 2, Thong tu 200/2014/TT-BTC ngay 22/12/2014 quy dinh:
“Théng tw ndy hwdng dan viéc ghi sé ké todn, Idp va trinh bay B&o céo tai
chinh, khéng dp dung cho viéc xdc dinh nghia vu thué ciia doanh nghiép doi voi
ngan sach Nha nudc.”

Mat khac, Thong tu 89/2018/TT-BTC ngay 28/06/2013 do Bo T4 ban
hanh, da quy dinh:

“Piéu 1. Sira doi, bé sung khoan 2 Piéu 5 Théong tw sé 228/2009/TT-BTC
nhw sau:

a) Poi twong: la cdc khodn von doanh nghiép dang dau tw vao t6 chirc kinh
té duoc thanh ldp theo quy dinh ciia phdp ludt (bao gom: cong ty trach nhiém
hitu hab, cong ty c6 phan B di diéu kién dé trich Idp dw phong theo quy dinh tai
khodn 1 Piéu 5 Thong tw s6 228/2009/TT-BTC ngay 7/12/2009 ciia Bo T4, cong
ty lién doanb, cdng ty H1) va cdc khodn dau tw dai han khdc phdi trich ldp diw
phong néu té chirc kinh té ma doanh nghiép dang dau tw bi I6 (trir truong hop 16
theo ké hoach da dwoc xdac dinh trong phirong én kinh doanh trde khi dau tuw)

»

3. Cuc truong Cuc thué Thanh phd H phai tinh toan lai cac nghia vu thué
phat sinh qua thanh tra.

Theo quy dinh tai Nghi dinh s6 20/2017/ND-CP ctia Chinh phu, cac doanh
nghiép lién két dugc tinh sb 13i vay phat sinh trong ky vao chi phi duoc tru bang
t6i da 20% ctia EBIDA (EBIDA = Loi nhuén hoat dong kinh doanh trudc thué +
Khau hao TSCP trong ky + 13i vay thuc té phat sinh trong ky). Nhung sau khi
cho rang khoan chi phi du phong Ia chi phi khong dugc trir, lam ting thu nhap
chiu thué, Cuc truong Cuyc thué Thanh phé H khong dong thoi tinh ting loi
nhuén hoat dong kinh doanh trudc thué dé tinh EBITDA trong cong thirc néu
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trén, din dén xac dinh sai Chi phi !éi vay duoc trir, qua do tinh sai cac nghia vu
thué twong ung trong Quyét dinh s6 360/QD-CT ngay 21/01/2020.

Cong ty B da gui khiéu nai dén Cuc truong Cl;lc thué Thanh phé H theo
dung trinh ty thu tuc quy dinh. Cong ty P4 dugc quyct dinh giai quyét khi€u nai

s0 17/QB-CT- KN ngay 10/6/2020 ctia CTr ¢6 ndi dung la “Khong cong nhén
toan bo ndi dung don khiéu nai ngay 06/02/2020 ctia Cong ty c¢b phan D”.

Cong ty P5 bon khiéu nai 1an 2 Qen T5. Ngay 28/01/2021, Céng ty P4
dugc Thong bao s6 44/TB-TCT cua Tong Cuyc truong Cuc T tra 101 voi ndi
dung: “Pon khiéu nai trén khong du diéu kién thu ly giai quyet”.

Theo trinh bay ciia Cuc truwéng Cuc thué Thanh phd H tei Viin ban sé
7560/CTTPHCM-NVDTPC ngay 29/6/2022:

1. Vé khoan chi trich 1ap dy phong

Co quan thué khong chap nhén tinh vao chi phi dugc trir dbi v6i khoan dau
tu dai han (theo M3 s6 250 - Bang can ddi ké toan); nhung Cong ty P6 xac dinh
murc trich 1ap du phong theo du phong giam gid dau tu chung khoan (trich lap
theo ching khoan bi giam gia: 20.910.000 CP x (9.990 — 6.740) =
67.957.500.000 dong) 1a khong dung theo quy dinh tai khoan I, Piéu 5 Thong tu
228/2009/TT-BTC (khong ding d6i twong: day la khoan dau tu dai han, khong
phai la khong phai la khoan dau tu ching khoan) va khong dung theo quy dinh
tai khoan 2, Dleu 5 Théng tu 228/2009/TT-BTC duoc stra d6i, bo sung tai Diéu
1 Théng tu sb 89/2013/TT-BTC (t6 chic kinh té ma doanh nghiép dang dau tu
khong bi 16); do d6 khong dugc tinh vao chi phi dugc trir theo quy dinh tai diém
2.19 Thong tu sb 96/2015/TT-BTC ngay 28/6/2015 ctia B6 T4 (trich, lap cac
khoan du phong khong theo ding huéng dan ctiia Bo T4).

Can ctr vao thyc té khoan dau tu Cong ty D thé hién tai bdo céo tai chinh va
cac can ct phap luat sau day:

Thw n!lﬁt: Can clr vao bién ban hop HDQT va Bao cao tai chinh cta (;ﬁng
ty B cho thay khoan dau tu mua 51% c6 phan biéu quyét tai Cong ty cd phan D
cho thay:

- Khoan dau tu néu trén 13 khoan “Dau tu vao cong ty con” (Ma s6 251 -
Bang can d01 ké toan). Doanh nghiép nim giir trén 50% quyén biéu quyet Vol
muc dich ndm gifr 1au dai va c6 anh huéng dang ké doi véi bén dugce dau tu
thudc khoan dau tu tai chinh dai han theo quy dinh tai Piéu 41 va diém b khoan
1 Diéu 45 Thong tu sd 200/2014/TT-BTC, do d6 thude ddi twong trich 1ap du
phong dau tu dai han theo quy dinh tai khoan 2, Piéu 5 Théng tu 228/2009/TT-
BTC duoc sira doi, bo sung tai Piéu 1 Thong tu s6 89/2013/TT-BTC (duoc trich
1ap du phong néu t6 chue kinh té ma doanh nghiép dang dau tu bi 13).

- Khoan dau tu néu trén khong thudc trudng hop chung khoan nim gitr vi
muc dich kinh doanh hoac khong c¢6 anh ‘huong dang ké ddi véi bén duge dau tu

theo quy dinh tai diém a, khoan 1, Piéu 15 va diém a, khoan 1.4, Piéu 112
Thong tu s6 200/2014/TT-BTC, do d6 day khong phai 1a khoan dau tu ching
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khoan nén khong thudc dbi tuong trich 1ap du phong giam gia dau tu chimg
khoan theo khoan 2, Biéu 5 Thong tu 228/2009/TT-BTC.

Thir hai: Can clr vao bao cdo tai chinh cua Cong ty D cho thdy khoan duy
phong dau tu tai chinh ma doanh nghiép da trich lap la:

- Du phong dau tu tai chinh dai han (M4 s6 254 - Bang can d6i ké toan) do
doanh nghiép dau tu vao cong ty con theo quy dinh tai diém b, khoan 1, Piéu
41; diém b, khoan 1, Diéu 45 va diém b, khoan 1.4, Diéu 112 Théng tu sd
200/2014/TT-BTC, do d6 thudc ddi twong trich 1ap dy phodng dau tu dai han
theo quy dinh tai khoan 2, Diéu 5 Thong tu 228/2009/TT-BTC duoc stra ddi, bd
sung tai Diéu 1 Thong tu s6 89/2013/TT-BTC.

- Khong thudc truong hop du phong giam gia chirmg khoan kinh doanh theo
quy dinh tai diém c, khoan 1, Diéu 15; diém a, khoan 1 Diéu 45 va diém a,
khoan 1.4, Piéu 112 Théng tu sé 200/2014/TT-BTC, do d6 khong thudc ddi
twong trich 14p du phong giam gia dau tu ching khoan theo khoan 2, Piéu 5
Thong tu 228/2009/TT-BTC.

Thir ba: Can ctr vao bao cdo tai chinh cua Cong ty ¢ phan b (cong ty con)
thi ma s6 410 Bang can ddi ké toan (494.062.332.366 dong) cao hon von gop
chu sé hitu (410.000.000.000 dong) 1a 84.062.332.366 dong, khong phat sinh 10;
do d6 Cong ty B khong dugc trich 1ap du phong dau tu tai chinh dai han theo
quy dinh theo quy dinh tai khoan 2, Diéu 5 Thong tu 228/2009/TT-BTC dugc
stra d6i, b sung tai Pidu 1 Thong tu s6 89/2013/TT- BTC (doanh nghiép dang
dau tu khong bi 10).

Thir tu: Cong ty P7 va trinh bay trén bao cdo tai chinh 1a dy phong dau tu
tai chinh dai han (M4 s6 254 - Bang can d6i ké toan) nhung Cong ty P6 xac dinh
muc trich 14p du phong theo du phong giam gia dau tu ching khoan theo quy
dinh tai khoan 1, Piéu 5 Thong tu 228/2009/TT- BTC khong dung theo quy
dinh tai khoan 1, Piéu 5 Thong tu 228/2009/TT- BTC (khong ding d6i tuong:
day 1a khoan dau tu dai han, khong phai 1a khoan dau tu ching khoan). Cong ty
P cho rang du diéu kién dé trich 1ap du phong theo quy dinh tai khoan 1 Piéu 5
Thong tu s6 228/2009/TT-BTC 1a khong ding, boi 1& nhu da trinh bay day la
khoan dau tu dai han thudc d6i tuwong trich 1ap du phong theo khoan 2, Piéu 5
Thong tu 228/2009/TT-BTC duoc stra doi, bo sung tai Piéu 1 Thong tu sd
89/2013/TT-BTC (trich Idp twong irng véi khodn 16 ciia doanh nghiép dang dau
tir), khong phai 1a khoan dau tu ching khoan nén khong thudc dbi tugng trich
lap du phong theo khoan 1, Piéu 5 Thong tu 228/2009/TT-BTC (khéng thujc
doi twong trich Idp theo chitng khodn bi gidm gid).

2. V& can ct phap Iy ma co quan thué 4p dung:

Thir nhit:

- Piéu 1 Thong tu sé 89/2013/TT-BTC quy dinh rd vé dbi twong trich lap
du phong dau tu dai han (lién quan dén don khoi kién) gom hai truong hop:
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+ Trudng hop 1: Doanh nghiép dau tu chimg khoan vao cong ty c6 phab
khong du diéu kién theo quy dinh tai khoan 1 Diéu 5 Thong tu s6 228/2009/TT-
BTC la dau tu ching khoan (chting khoan dugce doanh nghiép dau tu theo ding
quy dinh cta phap luat; chimg khodn duogc tu do mua ban trén thi trudong) thude
truong hop trich 14p dau tu tai chinh dai han;

+ Truong hop 2: Cac khoan dau tu dai han khac (theo quy dinh tai Diéu 41
va diém b khoan 1 Diéu 45 Thong tu s6 200/2014/TT-BTC) thude trudong hop
trich 1ap dau tu tai chinh dai han.

Nhu vay, Nguoi khoi kién d¢a nham 13n khi cho rang minh khong thudc
truong hop “khéng di diéu kién dé trich ldp dw phong theo quy dinh tai khodn 1
DPiéu 5 Thong tw s6 228/2009/TT-BTC” nén duogc trich 1ap du phong giam gia
chtmg khoan kinh doanh; Thuc té, khoan dau tu ciia Cong ty D thudc truong
hop dau tu tai chinh dai han khac (nhu truong hop 2 da néu), do dé thude déi
tuong trich 1ap du phong dau tu dai han theo quy dinh tai khoan 2, Piéu 5 Thong
tu 228/2009/TT-BTC duoc stra d6i, bo sung tai Piéu 1 Thong tu s6 89/2013/TT-
BTC (néu t6 chirc kinh té ma doanh nghiép dang dau tu bi 10).

Thir hai:

- Co quan thué xac dinh nghia vu thué cin ctr vao khoan 2 Piéu 5 Thong tu
228/2009/TT-BTC dugc sira doi, bo sung tai Diéu 1 Thong tu s6 89/2013/TT-
BTC; cu thé 1a trich 1ap du phong can ctr theo Bang can ddi ké toan nam cua to
chtrc kinh té nhan von gép tai thoi diém trich 1ap du phong.

- Tai Piéu 1 Thong tu sd 89/2013/TT- BTC dé néu vi dy vé trich lap du
phong dau tu tai chinh dai han trong cong ty cd phaD (bén ¢ von dau tu) do cac
chu dau tu nam it von (bén dau tu von). Thuc té Cong ty D (bén dau tu von)
nam gitt 51% von chi so hitu tai Cong ty c6 phan D (bén co vén dau tu), do d6
thudc truong hop vé trich 1ap du phong dau tu tai chinh dai han.

Co quan thué vién din diém b, khoan 1, Piéu 41 va diém b, khoan 1.4,
Picu 112 Thong tu s 200/2014/TT-BTC 1a dé lam rd hon vé ban chat khoan
dau tu Cong ty P 1a “Pau tu vao cong ty con” thudc khoan dau tu tai chinh dai
han, do d6 thudc d6i twong trich 1ap du phong dau tu dai han theo quy dinh tai
khoan 2, Biéu 5 Thong tu 228/2009/TT-BTC dugc sira dbi, bd sung tai Diéu 1
Thong tu s6 89/2013/TT- BTC va khong thudc truong hop dau tu chimg khoan,
do d6 khéng thudc dbi twong trich 1ap du phong giam gia dau tu ching khoan
theo khoan 2, Diéu 5 Thong tu 228/2009/TT-BTC (Co quan thué khong cin cir
vao Thong tu s6 200/2014/TT-BTC xéac dinh nghia vy thué nhu sy nham 1an cua
nguoi khot kién da néu).

3. Can ctr phéap luat vé khoan chi trich 1ap du phong

Diém 2.19 Thong tu sb 96/2015/TT-BTC ngay 28/6/2015 cua B6 T4 quy
dinh céc khoan chi khong duoc trir khi xac dinh thu nhap chiu thué: “Trich, lap
va sw dung cac khoan dy phong khong theo diing hudng din ciia B T4 ve
trich lgp dw phong: dw phong gidm gid hang ton kho, dw phong ton thét cdc
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khodn ddu tw tai chinh, di phong no phal thu kho doi, dy phong bao hanh san
pham, hang hod, cong trinh xdy lap va dw phong rii ro nghe nghiép cua doanh
nghiép tham dinh gid, doanh nghiép cung cdp dich vu kiém todn doc ldp .

4, Cagh tinh chi phi 13i vay t6i da dugc trir khi tinh thué TNDN do ¢6 giao
dich lién ket

Cin ctt khoan 3, Didu 8 Nghi dinh 20/2017/ND-CP ngay 24/02/2017:

“3. Tong chi phi 1di vay phat sinh trong ky ciia nguwoi ndp thué dwoc trir khi
xdc dinh thu nhdp chiu thué thu nhdp doanh nghiép khéng vuot quda 20% ciia
tong loi nhudn thuan tir hoat déng kinh doanh céng véi chi phi 18i vay, chi phi
khdu hao trong ky ciia nguoi ndp thué.

»

Cong thirc duge dién giai nhu sau:

Tong chi phi 13i vay dugc trir t0i da = 20% x (Tong loi nhuan thuén tir hoat
dong kinh doanh + Chi phi 1ai vay + Chi phi khau hao trong ky)

Nhu vay, theo Nghi dinh néu trén, téng chi phi 1ai vay tdi da duoc trir dugc
tinh dua trén Loi nhuan thuan tr hoat dong kinh doanh (duogc léy tir Bao cao két
qua hoat dong kinh doanh va mau s6 01 tai Phu luc ban hanh kém theo Nghi
dinh 20/2017/ND-CP).

- Khoan chi phi du phong (67.957.500.000 dong) da bi co quan thué loai
trr theo quy dinh phap luat vé thué thu nhap doanh nghiép, cu thé 1a theo quy
dinh tai diém 2.19 Thong tu s6 96/2015/TT- -BTC ngay 28/6/2015 cua B$ T4; do
do khwéng cO co so dé c@pg vao Loi nhuan thuan tir hoat dong kinh doanh khi
tinh tong chi phi 1ai vay t61 da dugc tru.

Két luan: Cuc trudng Cuq Thué Thanh phé H ban hanh Quyét din}l s’(A’)
360/QD-CT ngay 21/01/2020 vé viéc xtr phat vi pham hanh chinh vé thu¢ doi
véi Cong ty D la dang.

Tai Bdan dn hanh chinh so thdm gé 1400/2022/HC-ST ngay 25 thang 8 nam
2022 cua Toa dan nhdn ddn Thanh pho Ho Chi Minh da quyet dinh nhu sau:

~ Khong chap nhan khoi kién ctia Cong ty co phan P yéu cau huy quyét dinh
0 360/QD-CT ngay 21 thang 01 nam 2020 cua Cyc truong Cuc thué Thanh pho
H vé xtr phat vi pham hanh chinh vé thué.

Ngoai ra, ban an so thadm con quyét dinh vé an phi, quyén khang céo theo
quy dinh cua phép luat.

Ngay 29/8/2022, nguoi khoi kién Cong ty Cb phan b c6 don khang cao

toan bo ban an so tham yéu cau Toa an cap phuic tham giai quyét theo hudng
chap nhan yéu cau khai kién ctia Cong ty C6 phan P

Tai phién toa phuc tham:
Pai dién Cong ty D trinh bay:


https://trolyao.toaan.gov.vn/l%20link/o%20B%E1%BB%99%20T%C3%A0i%20ch%C3%ADnh
https://trolyao.toaan.gov.vn/l%20link/o%20C%E1%BB%A5c%20Thu%E1%BA%BF%20Th%C3%A0nh%20ph%E1%BB%91%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Phan%20V%C5%A9
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20%C4%91%E1%BA%A7u%20t%C6%B0%20Phan%20V%C5%A9
https://trolyao.toaan.gov.vn/l%20link/o%20C%E1%BB%A5c%20thu%E1%BA%BF%20Th%C3%A0nh%20ph%E1%BB%91%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20C%E1%BB%A5c%20thu%E1%BA%BF%20Th%C3%A0nh%20ph%E1%BB%91%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20%C4%91%E1%BA%A7u%20t%C6%B0%20Phan%20V%C5%A9
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20%C4%91%E1%BA%A7u%20t%C6%B0%20Phan%20V%C5%A9.
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Phan%20V%C5%A9

Cong Ty P8 Thong tu s 89/2018/ TT-BTC ngay 28/6.2013 cua B T4 vé
stra d6i, bo sung khoan 2, Biéu 5 théng tu sb 228/2009 /TT-BTC dé xac dinh
khoan trich 14p quy du phong theo khoan 1, Piéu 5 Thong tu sb 228/2009 /TT-
BTC la dang quy dinh. Viéc cip so thdm xac dinh s tién cdng ty P9 c6 phan la
khoan dau tu dai han va khong chap nhan khoan tién 67.957.500.0004 1a khoan
duoc trich 1ap quy du phong ton that da gay thiét hai cho phia cong ty B, Cuc
Thué Thanh phd H cin clr Thong tu 200/TT-BTC ngay 22/12/2014 dé cho rang
khoan dau tu nay khong phai 1a dau tu ching khoan, tuy nhién Thong tu 200 noi
trén chi hudéng dan viée ghi s6 sach ké toan, khong ap dung cho viée tinh thué
ctia doanh nghiép d6i voi ngan sach nha nude.

Mit khac, néu khong chip nhén viéc Cong ty P2 quy dy phong, cong ty s&
tang thu nhép chiu thue tuy nhién Cuc T3 van gitr nguyen_ s6 liéu cua loi nhuin
trude thué khi tinh tong s0 13i vay duoc trir 1a ¢6 mau thuan trong viéc 4p dung
phap luét dan dén bét lgi cho phia cong ty khi tinh thué. Do vay, dé nghi Hoi
dong xét xir sira 4n so tham theo hudng chap nhan toan bo yéu cau cua nguoi
khoi kién.

Dai dién nguoi bi kién cung ngudi bdo vé quyén 1oi trinh bay:

Vin gilt nguyén quan diém doi véi ndi dung khoi kién cua cong ty B. Theo
cac tai liéu cta chinh cong ty P10 xac dinh day la khoan dau tu dai han va can
clr bao cao tai chinh cua cong ty C6 phan D thi cong ty khong 16, do d6 ap dung
khoan 2, Piéu 5 Thong tu 228, trudong hop nay khong duoc trich lap quy du
phong. Viéc ap dung khoan 2, Biéu 5 Thong tu 228 cua Cuc Thué dua trén co
sO cac tai liéu cua chinh cong ty B va cong ty D, Cuc T chi tham khao thong tur
200/TT-BTC chir khong can cir vao riéng thong tu nay.

Dbi v6i viée tinh tong chi phi 13i vay dugc trir, cach tinh theo quy dinh cua
nha nudc chi can ct vao lgi nhuan thuan, khong lién quan dén thu nhap chiu
thué do do y kién ctua cong ty P11 van dé nay la khong co co sd. D& nghi Hoi
dong xét xir bac khang cdo, gilr nguyén an so tham.

Pai dién Vién kiém sat nhan dan cép cao tai Thanh phé Ho Chi Minh phat
biéu y kién:

-Vé t6 tung: Tham phan, Hoi dong xét xir va cac duong sy da tuan thu day
du cac quy dinh cua luat T6 tung hanh chinh.

-Vé noi dung khang cao: Céc tai lidu ching cir c6 trong hd so thé hién ban
an so tham 1a co6 can cu, dé nghi bac khang céo, gilr nguyén an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién cuu cdc tai liéu co trong ho so vu an da dwoc tham tra tai
phién toa, can cur vao két qua tranh tung tqi phién toa va y kién phat biéu cua
Kiém sat vien, Hoi dong xét xur nhan dinh:

[I]Vé t6 tung :


https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20Ty%20Phan%20V%C5%A9%20c%C4%83n%20c%E1%BB%A9
https://trolyao.toaan.gov.vn/l%20link/o%20B%E1%BB%99%20t%C3%A0i%20ch%C3%ADnh
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20Phan%20V%C5%A9%20mua
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20Phan%20V%C5%A9
https://trolyao.toaan.gov.vn/l%20link/o%20C%E1%BB%A5c%20Thu%E1%BA%BF%20Th%C3%A0nh%20ph%E1%BB%91%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20C%E1%BB%A5c%20Thu%E1%BA%BF%20Th%C3%A0nh%20ph%E1%BB%91%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20Phan%20V%C5%A9%20tr%C3%ADch%20l%E1%BA%ADp
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Thu%E1%BA%BF
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20Phan%20V%C5%A9
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20Phan%20V%C5%A9%20%C4%91%E1%BB%81u
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20C%E1%BB%95%20ph%E1%BA%A7n%20kho%C3%A1ng%20s%E1%BA%A3n%20FECON
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20Phan%20V%C5%A9
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20Fecon
https://trolyao.toaan.gov.vn/l%20link/o%20C%E1%BB%A5c%20Thu%E1%BA%BF
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20Phan%20V%C5%A9%20v%E1%BB%81

~ Don khang céo cua cong ty P12 trong han luét dinh va hop 1€ nén duoc
chap nhan xem x¢&t theo trinh tu phiic tham.

[2] V& thoi hiéu va thim quyén:

DPon kién ngay 27/5/2020 khiéu kién huy Quyet dinh 360/QD-CT ngay
21/01/2020, (Quyét dinh nay duoc giai quyét khiéu nai boi quyét dinh sd
17/QD-CT-KN ngay 10/6/2020), do d6 con thoi hiéu khoi kién theo khoan 3
diéu 116 Luat T6 tung hanh chinh.

Toa 4n nhan dan Thanh ph6 HO Chi Minh thy 1y giai quyét vy 4n 1a dung
quy dinh tai Diéu 30 Luat T6 Tung hanh chinh.

[3] Xét \{é ndi dung khang cdo: Khi giai quyét, vu 4n can xem xet tinh hop
phap cua quyét dinh bi kién 360/2020/QD-CT, quyét dinh quan s6 17/2020/QDb-
CT-KN, Bién ban thanh tra, két luan thanh tra, cu thé:

Ngay 26/5/2018 Cong ty P13 hop dong mua ban c6 phiéu véi nhom cb
dong s hitu 51% c6 phan biéu quyét tai Cong ty cd phan P (goi tat 1a cong ty
D). Cin ctr bao céo tai chinh nam 2018 cia cong ty D thi cho thay cong ty P14
giit 51% vbn chu sé hitu tai cong ty B (chi tiéu [410] ciia bang can dbi ké toan ).
Can cr bao céo tai chinh naim 2018 cua Cong ty D thi thay tai bang can doi ké
toan chi tiéu [251] “dau tu vao cong ty con” va khoan trich 1ap du phong tuong
g tai chi tiéu [254] “dy phong dau tu tai chinh dai han”. Do d6 gid mua 1a
9.990 ddng/Cd phiéu, gia luc 1ap bao céo tai chinh cOn 6.740 ddng/cd phiéu,
Cong ty d& mua 20.910.000 cb phiéu x chénh 1éch gia (9.990 ddng - 6.740 ddng)
= 67.957.500.000 ddng, khong duogc tinh 13 khoan trich 14p du phong duogc trir.
Béi I¢:

Can ctr Diéu 5 Thong tu 228/2009/TT-BTC ngay 07/12/2009 huéng dan
ché do trich lap va str dung cac khoan du phong;

1. Poi voi cac khoan dau tw ching khodn:
a) Doi twong: la cac chung khoan co du cac diéu kién sau:

- La cdc logi chimg khodn dwoc doanh nghiép dau tw theo ding quy dinh
cuia phap luat.

- Pugc tw do mua ban trén thi truong ma tai thoi diém kiém keé, lap bao cao
tai chinh c6 gid thi truong giam so véi gid dang hach todn trén s6 ké todn.

Nhitng ching khodn khong dwoc phép mua ban ty do trén thi truong nhu
cac chimg khoan bi han che chuyen nhwong theo quy dinh cua phdp ludt; co
phiéu quy thi khong duoc lap du phong giam gid.

Cdc 16 chire dang ky hoat dong kinh doanh chimg khodn nhw cac cong ty
chung khodn, cong ty quan ly quy dwoc thanh ldp va hoat dong theo quy dinh
cua Ludt chung khoan, viéc trich lap du phong giam gia chung khodn thuc hién
theo quy dinh riéng.

b) Phuong phap ldp du phong:
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https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20Phan%20V%C5%A9%20l%C3%A0m
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Phan%20V%C5%A9%20k%C3%BD
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20kho%C3%A1ng%20s%E1%BA%A3n%20Fecon
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20Fecon
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20Fecon
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20Fecon
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20Phan%20V%C5%A9%20n%E1%BA%AFm
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20Fecon
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Phan%20V%C5%A9

Mike trich ldp dw phong giam gid dau tw chimg khodn dwgc tinh theo cong
thure sau:

S6 lrong Gia chung g
, , . Gid chung
Mire du phon chirng khoadn khoan hach KhoAn
TLC GY prong _  bigiam gia todn trén so 4
giam gid dau tw = . A X £, - thyc te
, , tai thoi diem ke toan A
chung khodn a trén thj
ldp bdo cao om
tai chinh g

- Doi véi chitng khodn dd niém yét: gia chimg khodn thuc té trén thi
trwong duwoc tinh theo gid thuc té trén cdc Sé giao dich chirng khodn Ha Noi
(HNX) la gia giao dich binh qudn tai ngay trich ldp dw phong; SO giao dich
chtng khoan thanh phd H (HOSE) 14 gia déng cira tai ngay trich ldp diw phong.

- D6i véi cdc loai chitng khodn chiea niém yét trén thi truong chitng khodn,
gia chirng khodn thuc té trén thi truong dwoc xac dinh nhw sau:

+ Poi vé6i cac Cong ty da ding ky giao dich trén thi truong giao dich cua
cac cong ty dai ching chua niém yét (U) thi gid chitng khodn thuc té trén thi
trwong dwoce xdc dinh la gid giao dich binh qudn trén hé thong tai ngay Idp dw
phong.

+ P6i v6i chc Cong ty chwa dang ky giao dich ¢ thi trwong giao dich ciia
cdc cong ty dai ching thi gid chiing khodn thuec té trén thi truong dwoc xde dinh
la gid trung binh trén co sé gid giao dich dwoc cung cdp t6i thiéu boi ba (03)
cong ty chitng khodn tai thoi diém ldp dw phong.

Trieong hop khéng thé xdc dinh dwoc gid tri thi truong ciia chitng khodn thi
cdc doanh nghiép khong dvwoc trich lap du phong giam gia chung khodn.

- P6i véi nhitng chitng khodn niém yét bi hiy giao dich, nging giao dich ké
tir ngay giao dich thir sau tro di la gia tri s6 sdach tai ngay ldp bdang cdn doi ké
toan gan nhdt.

Doanh nghiép phai ldp dw phong riéng cho tung loai ching khodn dau tu,
co bien dong giam gid tai thoi diém ldp bao cdo tai chinh va dwgc tong hop vao
bang ké chi tiét du phong giam gid chung khoadn dau tu, lam can cw hach toan
vao chi phi tai chinh cua doanh nghiép.

c) Xu Iy khoan dw phong:

Tai thoi diém Idp dw phong néu cdc chimg khodn do doanh nghiép dau tw
bi giam gida so voi gid dang hach toan trén so ké todn thi phai trich lgp dw
phong theo cac quy dinh tai tiet b diém 1 Diéu nay;

Néu s6 dw phong phdi trich ldp bang so6 dw khodn dw phong, thi doanh
nghiép khong phai trich ldp khoan dy phong,

Néu s6 dw phong phdi trich ldp cao hon sé duw khodn du phong, thi doanh
nghiép trich thém vao chi phi tai chinh cua doanh nghiép phan chénh léch.
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https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%9F%20giao%20d%E1%BB%8Bch%20ch%E1%BB%A9ng%20kho%C3%A1n%20th%C3%A0nh%20ph%E1%BB%91%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%9F%20giao%20d%E1%BB%8Bch%20ch%E1%BB%A9ng%20kho%C3%A1n%20th%C3%A0nh%20ph%E1%BB%91%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20UPCom

Néu s6 dy phong phai trich ldp thap hon sé dw khodn dw phong, thi doanh
nghiép phai hoan nhdp phan chénh léch ghi giam chi phi tai chinh.

2. Cdc khodan dau tw tdi chinh dai han:

a) Poi twong: la cdc khodn von doanh nghiép dang dau tw vao t6 chire kinh
té khdc dwoc thanh ldp theo  quy dinh ciia phdp ludt nhw cdng ty N, cong ty trach
nhiém hiru hab, cong ty cd phaD cong ty Hi... va cdc khodn dau tw dai han
khdc phai trich ldp du phong neu 16 chirc kinh té ma doanh nghiép dang dau twe
bi 16 (trir truong hop 16 theo ké hoach da dwoc xdc dinh trong phwong én kinh
doanh truée khi dau tu).

b) Phuwong phap ldp du phong:

Mike trich t6i da cho méi khodn dau tw tai chinh bang sé vén da dau tw va
tinh theo cong thirc sau:

Ve S6 von dau tw
on .
gop cua doanh
Murc du phon X X , o
2 ‘P ,g thuc té Von chu nghiep
ton that  cac = cua cac - so huwu| X 0 S
khoan dau tu tai . . , Tong so6 von
. bén tai thuec co . )
chinh S gop thuc té
20, ; He cuia cac bén tai
inh 1e (6 chirc kinh té
Trong do:

- Von gép thuc té cua cdc ben tai 16 chirc kinh té dwoc xdc dinh trén Bdng
can doi ké todn ciia té chirc kinh té nam trudce thoi diém trich lp dir phong (ma
s6 411 va 412 Bdang cin doi ké todn ban hanh kém theo Quyét dinh s
15/2006/0D-BTC ngay 20/3/2006 cua Bé truong B T4).

- Vén chi s¢ hitu thuc cé dwoc xdc dinh tai Bang can doi ké todan cua to
chirc kinh té nam truée thoi diém trich Idp dw phong (md sé 410 Bdng can doi
ké todn — ban hanh kém theo Quyét dinh sé 15/2006/0P-BTC ngay 20/3/2006
cua Bo truong Bo T4).

Can cir dé lap di phong khi von gép thuee té ciia cdc bén tai té chirc kinh té
l6n hon von chii s¢ hitu thue c6 tai thoi diém bdo cdo tai chinh ciia té chire kinh
té.

Doanh nghiép phai lap di phong riéng cho tieng khoan dau tw tai chinh co
tén that va duwoc tong hop vdo bang ké chi tiét dw phong tén thdt dau ti tdi
chinh. Bdng ké la can cir dé hach todn vao chi phi tai chinh ciia doanh nghiép.

c) Xu ly khoan dy phong:

Tai thoi dlém lap dw phong néu cdac khodan vén dau tir vao té chirc kinh té bi
tén that do t6 chirc kinh té bi 16 thi phai trich ldp dw phong ton thdt cac dau tw
tai chinh theo cdc quy dinh tai tiét b diém 2 Piéu nay;
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https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20nh%C3%A0%20n%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20tr%C3%A1ch%20nhi%E1%BB%87m%20h%E1%BB%AFu%20h%E1%BA%A1n
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Néu s6 dy phong ton that dau tw tai chinh phdi trich ldp bang sé dw khodn
dy phong, thi doanh nghiép khéng phdi trich ldp khodn dy phong ton that dau tw
tai chinh;

Néu so dw phong phdi trich ldp cao hon sé du khodn dw phong, thi doanh
nghiép trich thém vao chi phi tai chinh ciia doanh nghiép phan chénh léch. Néu
s6 dw phong phdi trich ldp thap hon sé du khodn d phong, thi doanh nghiép
phdi hoan nhdp phan chénh 1éch ghi giam chi phi tai chinh.

Can ctr Piéu 1 Thong tu 89/2013/TT-BTC stra doi bd sung khoan 2 Piéu 5
Thong tu 228/2009/TT-BTC quy dinh:

a) Déi twong la cdc khodn vén doanh nghiép dang ddu tw vao t6 chirc kinh
té dwoc thanh lap theo quy dinh cua phdp ludt (bao gom: cong ty trach nhiém
hitu haD, cong ty c6 phan D di diéu kién dé trich ldp dw phong theo quy dinh tai
khodn 1 Piéu 5 Théng tw s6 228/2009/TT-BTC ngay 7/12/2009 ciia Bo T4, cong
ty lién doanD, cong ty H1) va cdc khoan dau tw dai han khdc phdi trich ldp dy
phong néu t6 chirc kinh té ma doanh nghiép dang dau tw bi 16 (triv truong hop 16
theo ké hoach da dwoc xdc dinh trong phwong dn kinh doanh trude khi dau tw)...

b) Piéu kién: Doanh nghiép chi thuc hién trich ldp dw phong khi téng s6
von dau tw thuce té cua chu so hitu cao hon tong gia tri von chu so hitu thuc co
cua to chue kinh té dwoc dau tu.

Xeét Bao cdo Tai chinh cua Cong ty P nam 2018 thi ma chi ti€u [410] tai
Bang can di ké toan 1a 494.062.332.366 ddng, cao hon vén goép chi sé hiru
(410.000.000.000 ddng) 1a 84.062.332.366 ddong, khong phat sinh 15; do do
Cong ty B khong dugc trich 14p du phong dau tu tai chinh dai han theo quy dinh
trén.

Can cir diém b khoan 1 Piéu 41 Thong tu 200/2014/TT-BTC ngay
22/12/2014 ctia Bo T4 hudng dan ché do ké toan:

b) Chi hach todn vao TK 221 "Pdu tw vao cong ty con" khi nha dau tw nam
@it trén 50% quyén biéu quyét (ngoai trir truong hop tai diém ¢ dudi ddy) va c6
quyén chi phéi cdc chinh sdch tai chinh va hoat dong ciia don vi khdc nham thu
duoc loi ich kinh té tir cac hoat dong cua doanh nghiép do. Khi cong ty me
khéng con quyén kiém sodt céng ty con thi ghi giam khodn dau tur vao cong ty
con. Truong hop nha dau tw tam thoi nam gitk trén 50% quyén biéu quyet tai
don vi nhung khong dy dinh thiec thi quyén biéu quyet do muc dich dau tw la
bdn cong cu von dé kiém 1oi (ndam giit khodn dau tw vi muc dich thiong mai va
quyén kiém sodt chi la tam thoi) thi khéng hach todn khodn dau tw vao tdi khodn
nay ma hach todn la dau tw ngan han.”;

Cin cir Diu 45 Thong tw s6 200/2014/TT-BTC ngay 22/12/2014 ciia BS
T4: “Tai khoan 229 - Dy phong ton that tai san

1. Nguyén tic ké todn
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https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20tr%C3%A1ch%20nhi%E1%BB%87m%20h%E1%BB%AFu%20h%E1%BA%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20tr%C3%A1ch%20nhi%E1%BB%87m%20h%E1%BB%AFu%20h%E1%BA%A1n
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20kh%C3%B4ng
https://trolyao.toaan.gov.vn/l%20link/o%20B%E1%BB%99%20T%C3%A0i%20ch%C3%ADnh
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20li%C3%AAn%20doanh
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20li%C3%AAn%20doanh
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20h%E1%BB%A3p%20danh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Fecon
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Phan%20V%C5%A9
https://trolyao.toaan.gov.vn/l%20link/o%20B%E1%BB%99%20T%C3%A0i%20ch%C3%ADnh
https://trolyao.toaan.gov.vn/l%20link/o%20B%E1%BB%99%20T%C3%A0i%20ch%C3%ADnh
https://trolyao.toaan.gov.vn/l%20link/o%20B%E1%BB%99%20T%C3%A0i%20ch%C3%ADnh

1.1. Tai khoan nay ding dé  phan anh s6 hién c6 va tinh hinh bién dong
ting, giam cdc khoan dir phong ton that tai san, gom:

‘a) Dy phong giam gid ching khodn kinh doanh: La dy phong phan gid tri
bi ton that co thé xay ra do giam gid cdc logi ching khodan doanh nghiép dang
nam giit vi muc dich kinh doanh;

b) Dy phong ton thdt dau tw vao don vi khdc: La khodn du phong ton that
do doanh nghiép nhan von gop dau tir (cong ty con, lién doanh, lién két) bi 16
dan dén nha dau tw cé kha ndng mat vén hodc khodn dw phong do suy giam gia
tri cdc khoan dau tw vao cong ty con, cong ty lién doanh, lién két.

- Riéng khodn ddau tw ma nha dau tw ndm gitr ldu dai (khong phan logi la
chirng khodn kinh doanh) va khong co anh hwong dang ké doi voi bén dwoc dau
tu, viéc lap dw phong duoc thuc hién nhu sau:

+ Poi voi khodn dau tw vao c¢é phiéu niém yét hodc gid tri hop 1y khodn
(ST dau tw duoc xac dinh tin cqy, viéc lap du phong dwa trén gia tri thi truong
cua co phieu (twong tu nhw du phong giam gia chirng khoan kinh doanh);

+ Péi véi khoan dau tur khong xdc dinh dwoc gia tri hop ly tai thoi diém
bao cao, viéc ldp du phong dwoc thuc hién can cir vao khoan l6 cua bén duoc
dau tu (du phong ton that dau tw vao don vi khac)

»

Xét Bién ban hop Hoi dong quan tri va Bao cao Tai chinh cua Cong ty P15
cho thiy khoan dau to mua 51% cb phleu tai Cong ty P 1a khoan ° dau tu vao
cong ty con” ma chi ti€u [251] Bang can d6i ké toan. Doanh nghiép ndm giit trén
50% quyén biéu quyét vi muc dich nam giir 1au dai va c6 anh hudng dang ké
dén bén dugc dau tu (cong ty b) thudc khoan dau tu tai chinh dai han khong
thudc truong hop ching khoan ndm gitr vi muc dich kinh doanh hodc c6 anh
huong dang ké d6i vai bén dugc dau tu (cong ty D), do d6 khong phai 1a khoan
dau tu chimg khoan, thudc d6i tuong trich 1ap du phong giam gia dau tu chimg
khoan;

Cong ty P7 va trinh bay trén Bao cdo tai chinh 1a dy phong dau tu tai chinh
dai han, ma chi tiéu 254 — Bang can d6i ké toan, nhung cong ty lai xac dinh murc
trich 1ap du phong theo du phong giam gid dau tu ching khoan theo khoan 1
Piéu 5 Thong tu 228/2008/TT-BTC, chir khong phai khoan 2 Piéu 5, 1a khong
ding.

[4] Tir nhitng phan tich trén cap so tham ket luan khoan trich 1ap du phong

ton that chimg khoan cua Cong ty P16 mua c6 phan tai Cong ty P tri gia
67.957.500.000 ddng 1a chi phi khong duge trir 1a ¢6 can ct.

[5] Béi’ v6i noi dung khang cdo vé cach tinh chi phi lai vay tbi da duogc trir
khi tinh thué thu nhap doanh nghiép, Ho1 dong xét xir xét thay:
Cin cir khoan 3, Diéu 8 Nghi dinh 20/2017/ND-CP ngay 24/02/2017:
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https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Phan%20V%C5%A9%20n%C4%83m%202018
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Fecon
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20Fecon
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20fecon
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https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Fecon

Tong chi phi lai vay phat sinh trong ky cua nguoi nop thué duoc trir khi Xxac
dinh thu nhap chiu thué thu nhap doanh nghiép khong vuot qua 20% cua tong
lg1 nhuén thuan tir hoat dong ki,nh doanh c¢dng vai1 chi phi 131 vay, chi phi khau
hao trong ky cua ngudi ndp thue.”

Nhu vay, theo Nghi diph néu trén, téng chi phi 1ai vay tdi ,da duoc tru du’qc
tinh dua trén lo1 nhuan thuan tr hoat ,d(f)ng kinh doanh (dugc lay tir Bdo cao két
qua hoat dong kinh doanh va mau s6 01 tai Phu luc ban hanh kém theo Nghi
dinh 20/2017/ND-CP) va khong lién quan dén thu nhdp chiu thué cta doanh
nghiép.

Khoan chi phi du phong 67.957.500.000 ddng 1a khoan d‘?lu tu tai chinh
khong duogc trir; do dg’) khong c6 co s& dé, cong vao loi nhuan thuan tir hoat dong
kinh doanh khi tinh tong chi phi 1ai vay t61 da dugec tru.

~Khi khoan dy phong 67.957.500.000 doéng khéng duge Cuyc truong Cuc
thué Thanh pho H chap nhan va lam tang thu nhap chiu thu¢ cia Cong ty P17 co
CO SO.

Can cu nhiing nhén dinh trén, khang cao cua Cong ty b khong dugce chap
nhén, git nguyén an so tham.

Do khéng duoc chap nhan khang céo, céng ty P18 chiu an phi hanh chinh
phtc tham theo luat dinh.

Vi cac 1€ trén,

QUYET PINH:

Can ctr khoan 1 DPiéu 241 Luat T4 tung hanh chinh;

Khong cqhép nhan khang cao cua nguoi khoi kién - Cong ty D, gitr nguyen
ban an so tham s6 1400/2022/HC-ST ngay 25 thang 8 nam 2022 cua Toa an
nhan dan Thanh pho H6 Chi Minh;

Ap dung: Piéu 116, khoan 1 Piéu 193 Luat T tung hanh chinh nam 2015;
Diéu 32 Nghi quyet 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong
vu Quéc hoi quy dinh vé€ mure thu, mién giam, thu ndp, quan ly va su dung an
phi, I¢ phi Toa an; cung cac Diéu luat da vién dan;

Tuyén xu:

1. Khong chip nhan khoi kién cua Cong ty cb phan D yéu cau hay quyet

dinh s6 360/Qb-CT ngay 21 thang 01 nam 2020 cua Cyc truong Cuc thué
Thanh phb H vé xir phat vi pham hanh chinh vé thué.

2. An phi hanh chinh so thim: Céng ty c6 phan P chiu 1a 300.000 dong,
dugc khau trir vao sb tién 300.000 ddng tam tmg an phi di ndp theo bién lai s6
AA/2021/0001027 ngay 18/10/2021 cta Cyc Thi hanh an dan sy Thanh phd Ho
Chi Minh.

3. An phi hanh chinh phuc thim: Céng ty c6 phan D chiju 13 300.000 dong,
dugc khau trir vao sb tién 300.000 ddng tam tmg an phi di ndp theo bién lai sd
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https://trolyao.toaan.gov.vn/l%20link/o%20C%E1%BB%A5c%20thu%E1%BA%BF%20Th%C3%A0nh%20ph%E1%BB%91%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20C%E1%BB%A5c%20thu%E1%BA%BF%20Th%C3%A0nh%20ph%E1%BB%91%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Phan%20V%C5%A9%20l%C3%A0
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Phan%20V%C5%A9
https://trolyao.toaan.gov.vn/l%20link/o%20c%C3%B4ng%20ty%20Phan%20V%C5%A9%20ph%E1%BA%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Phan%20V%C5%A9
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20%C4%91%E1%BA%A7u%20t%C6%B0%20Phan%20V%C5%A9
https://trolyao.toaan.gov.vn/l%20link/o%20C%E1%BB%A5c%20thu%E1%BA%BF%20Th%C3%A0nh%20ph%E1%BB%91%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20C%E1%BB%A5c%20thu%E1%BA%BF%20Th%C3%A0nh%20ph%E1%BB%91%20H%E1%BB%93%20Ch%C3%AD%20Minh
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20%C4%91%E1%BA%A7u%20t%C6%B0%20Phan%20V%C5%A9%20ph%E1%BA%A3i
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20%C4%91%E1%BA%A7u%20t%C6%B0%20Phan%20V%C5%A9%20ph%E1%BA%A3i

AA/2021/0003064 ngay 29/09/2022 cta Cuc Thi hanh an dan sy Thanh phd Ho
Chi Minh.

Ban 4n phtic thim co hiéu luc phap luat ké tir ngdy tuyén an.

Noi nhin: , TM. HQI PONG XET XU PHUC THAM
- Toa fin nhan dan t6i cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSNDCC tai TP.HCM;

- TAND TP.HCM;

- Cuc THADS TP.HCM;
- Cac duong su;
- Luu: VP, HSVA, TVN.

Dwong Tuén Vinh
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