TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HA NOI Poc 1ap - Tw do - Hanh phic

Bén 4n sb: 37/2019/KDTM-PT.

Ngay: 25/4/2019.

V/v: Tranh chip hop dong bao hiém

NHAN DANH

NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HA NOI

Thanh phin Hpi dong xét xiv phiic tham gom co:
Thim phdn- Chii toa phién toa: Ong Hoang Minh Thanh
Cdc Tham phan: Ong Hoang Ngoc Thanh

Ba Nguyén Thi Hong Hanh

Thue ky ghi bién ban phién toa: Ba L& Thi Giang- Thu ky Toa an.
Pai dién Vién kiém sdt nhan dan thanh pho”' Ha Noi:

Ba Nguyén Thi Kim Thanh - Kiém sét vién.

Trong ngay 25 thang 4 nam 2019, tai try so Toa an nhan dan thanh phé Ha
Noi xét xir phic tham cong khai vu an kinh doanh thwong mai thu Iy 5O
35/2019/KTPT ngay 22/2/2019 vé viéc tranh chip hop dong bao hiém theo Quyét
dinh dua vu 4n ra xét xtr s6 91/2019/QD-PT ngay 08/4/2019 giira:

* Nguyén don:

* Bi don:

Cong ty ¢6 phan vat lidu X; c6 dia chi tai: thon X, xa V, huyén
T, tinh Quang Binh; Nguoi dai dién theo phap luat: 6ng Nguyén
Nam T, chitc vu: Tong giam dbc, nay 13 ong V, chirc vu: Tong
giam doc.

Nguoi dai dién theo uy quyén: 6ng Nguyén Hoang H, sinh nim
1974, c6 dai chi tai s6 37BT3 Khu Ban dao L, phuong H, quan
H, Ha Noi (gidy uy quyén ngay 11/4/2019). Ong Hai c6 mat.

1. Tong Cong ty c6 phan Bao hiém B; c¢6 dia chi tai: s6 104 Tran
H, phuong C, quan H1, Ha No6i; Nguoi dai dién theo phdp luat:
6ng Nguyén Xuéan V, chitc vy: Tong giam déc.

Nguoi dai dién theo uy quyén: ong Hoang A, sinh nam 1960,
chtrc vu: Giam dbc Ban phéap ché Bao Viét; ong Nguyen Viét T,
sinh ndm 1979, chitc vu: Chuyén vién Ban giam dinh boi thuong
(gidy uy quyén s6 4895/UQ-BHBV ngay 24/9/2018). Ong
Hoang A, 6ng T c6 mat.

2. Tong Cong ty c6 phan Bao hiém B1; co dia chi tai: ting 8,
Toa nha sb 4A L, quan B, Ha Noi; Nguoi dai dién theo phap
luat: ong Bui Xuén T, chirc vu: Tong giam déc.

Nguoi dai dién theo uy quyén: Ba Pham Thi Thuy H, sinh nim
1976, chic vu: Giam déc Ban phap ché kiém soat ndi bd; ba
Nguyén Thi T, sinh nim 1989, chitc vu: Chuyén vién Ban phap
ché PTI (Gidy uy quyén sé 333/GUQ-PTI-PCKSNB ngay
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09/11/2017). Ba H, ba T c6 mat.

3. Téng Cong ty c¢d phan bao hiém Ngan hang D; c6 dia chi tai:
tang 16, Thap A V, sb 191 B, quan H2, Ha Noi; Nguoi dai dién
theo phap luat: ong Tran Hoai A, chirc vu: Tong giam ddc.
Nguoi dai dién theo uy quyén: Ba Lé Xuan Q, sinh nim 1986,
chtrc vu: Chuyén vién Ban quan 1y rii ro BIC (Gidy uy quyén
lap ngay 10/11/2017). Ba Q c6 mat.

* Nhdn chung: 1. Cong ty trach nhi€ém hitu han A; c6 dia chi tai: Phong 1201,
Tang 12- Toa nha Vin phong trung tim Ha Noi, sb 44 L1,
phuong C1, quan H1, Ha N§i; Nguoi dai dién theo phap luat: ba
Nguyén Hoang Q, chtrc vu: Tong giam ddc.

Nguoi dai dién theo uy quyén: 6ng Nguyén Ngoc M, sinh nim
1985, ba bang Vi Minh H, sinh ndm 1990, c¢6 cung dia chi tai:
Phong 6 tang 11 Toa nha 4A L2, phuong T, quan B, Ha Noi
(Gidy uy quyén lap ngay 29/12/2017). Ong M ¢6 mit, ba H ving
mat.
2. Cong ty trach nhiém hiru han C (Nay la Cong ty trach nhi€ém
hiru han V); c6 dia chi tai: Tﬁng 5 Toa nha Estar Building, s6
147 - 149 V, quan 3 thanh phé HO Chi Minh; Nguoi dai dién
theo phap luat: ba Tran Thi Phuong B, chire vu: Tong giam ddc.
Nguoi dai dién theo uy quyén: ba Lé Thi Minh H, sinh nim
1978, chuc vu: Trudéng Chi nhanh VIA Ha Noi; 6ng Hoang
Ngoc S, sinh nam 1985, chuc vu: Giam dinh vién VIA. Ba H
Véng mat, ong Scd mat.

NOI DUNG VU AN

Theo bdn dn so tham, vu dn ¢é néi dung nhir sau:

Ngay 26/8/2013, Cong ty CP Vat liéu xdy dung V (viét tat la VCM) da ky
Hop dong bao hiém moi rdi ro tai san bao gom Bao hiém chay nd bat budc sd
TCT.D06.AD.13.HD487 vé viéc bao hiém cho nha may san xuat Clinker Quang
Phiic tai Quang Binh véi cac nha dong bao hiém gdém: Tong cong ty bao hiém B
(viét tat 1a B); Tong cong ty CP bao hiém B1(viét tit 1a PTI) - dai dién boi Van
phong Tong cong ty CP bao hiém B khu vuc phia Nam) va Tong cong ty CP bao
hiém Ngan hang P (viét tit 1a BIC) - dai dién boi Cong ty bao hiém B Sai Gon.

Trong do, B 1a Cong ty bao hiém duang dau, dai dién cho cac cong ty dong bao
hiém trong qua trinh giai quyét cic van dé lién quan dén Hop dong bao hiém sb
TCT.D06.AD.13.HD487 (Ty 1¢ dong bao hiém nhu sau: B 70%, PTI 20%, BIC
10%). Theo khoan 4 Piéu 53. Piéu khoan ddng bao hiém cua Hop dong bao hiém
néu trén quy dinh: Bén A (B) véi tu cach la nha dong bao hiém dimg dau s& dai
dién cho Bén B (PTI va BIC) trong viéc quan Iy bat ky don khiéu nai nao thugc
don bao hiém nay; hay noi cach khac, Bén B voi tu cach la cong ty dong bao hiém
s& hoan toan tuan theo Bén A trong viéc giai quyét tat ca cac khiéu nai phat sinh tur
ngay c6 hiéu luc caa don bao hiém.

Hop dong bao hiém s6 TCT.D06.AD.13.HD487 ngay 26/8/2013 duoc ky bao
gom ca ban tiéng Anh va ban tiéng Viét, do Cong ty TNHH A Ia Nha mai giéi thu
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xép hop dong bao hiém. Trong d6, pham Vi bao hiém - thiét hai tai san nhu sau:
"Céng ty bao hiém dong y bdo hiém cho tt cd nhitng tai san cé dinh va cd nhan
khi nhitng tai san nay dwoc ddt tai bat ky noi ndo trong nhitng dia diém dwoc bdo
hiém néu trén thudc quyén sO hitu, su dung hodac thué mwon cho muc dich su dung
boi Nguoi dwoc bao hiém, hodc mua lai béi Nguoi duwoc bao hiém va cdc tai san
khdc thuoc suw trong coi, cham soc hodac kiém sodt ciia Nguoi duoc bao hiém, bao
gom nhung khéng gi6i han déi véi cdc tai san trong qud trinh xdy dung va/hodc
ldp ghép, ldp rdp va hodc ldp dat theo quy dinh doi voi:

- Phéin A: Chdy va né bdt bujc theo Théong tw sé 220/2010/TT-BTC ngay
30/12/2010 cua Bo Tai chinh.

- Phan B: Tdt cd nhitng ton thdt bat ngo va khéng luong trude dwoc hodc hir
hong doi véi tai san dwoce bao hiém triv nhitng rii ro bi loai trir trong don bdo
hiém".

Ngay 30/9/2013, Bio s6 10 (Wutip) da d6 bo vao Quang Binh gay ra ton that
rat Ion cho nha may san xuat Clinker Quang Phuc ciia VCM. Sy kién bao hiém -
Bao Wutip da duoc thé hién trong cac bao cao giam dinh so bo ngay 09/10/2013
va bao cao giam dinh tam thoi ngay 10/01/2014 cia Cong ty Giam dinh Crawford
Viét Nam (do B chi dinh).

Thiét hai tai san cia VCM dugc xac dinh gom: Nha kho: 2.718.616.316
dong; Hang hoa Clinker: s6 luong 21.515,4 tan tri gia 14.630.472.000 dong. Sau
khi trir di s6 Clinker ban thanh Iy dugc 6.236.930.989 dong thi ton that Clinker
thue té cia VCM 14 8.393.541.011 dong.

Nguyén nhan tén that theo két luan giam dinh cua Crawford la do: Thiét hai
bat ngd - Bao Wutip. Can cir két luan giam dinh cua Crawford, B xac dinh ton that
do bdo la thuoc pham vi bao hiém nén da boéi thuong cho VCM sé tién
2.572.471.247 dong dbi voi riéng ton that Nha kho. Con lai tén that hang hoa
Clinker tri gia 8.393.541.011 dong, tir d6 dén nay B vin khong giai quyét boi
thuong véi Iy do ton that Clinker do "mua to” va "gié I6n" gay ra thudc diém loai
trir bao hiém.

VCM thiy rang cach thiac B giai quyét bdi thuong ddi véi ton that nha kho
(gia tri thap hon) con ddi véi ton that Ion hon Ia hang hoa Clinker thi tir chéi, trong
khi ca hai loai tai san nha kho va hang hoa Clinker déu thudoc pham vi bao hiém
theo hop dong bao hiém sé6 TCT.D06.AD.13.HD487 ngay 26/8/2013. Ton that xay
ra ngay 30/9/2013 nhung dén ngay 03/9/2014 (sau ton that gan 12 thang) B moi
dua ra van ban tir chdi boi thuong hang hoa Clinker.

Ngay 24/11/2015, VCM da khai kién B, PTI va BIC ra Trung tam trong tai
Qudc té Viét Nam - VIAC doi bdi thuong bao hiém hang hoa Clinker. Trong qua
trinh giai quyét trong tai, gitta B, VCM va AON da c6 bién ban lam viéc ngay
10/6/2016. Trong d6, B ghi nhan dé xuat boi thuong cua VCM sd tién la
5.036.124.607 dong va sé& thong bao két qua cho Hoi dong trong tai trudc khi hét
thoi han ra phan quyét la ngay 28/6/2016. Tuy nhién, ngay 17/6/2016 VIAC di ra
phan quyét s6 60/15 nén VCM di nop don yéu cau Toa an nhan dan thanh phé Ha
Noi hity phan quyét trong tai s6 60/15 cua VIAC do vi pham quy tic t6 tung trong
tai va nguyén tac co ban cua phap luat Viét Nam.



Ngay 30/3/2017, B ra vin ban chinh thic tir chéi boi thuong cho VCM véi ly
do ton that khong thudc pham vi bao hiém.

Nguyén don khong dong ¥ véi 1y do tir chdi bdi thuong cia B, vi hang hoa
Clinker thudc pham vi bao hiém, vi diéu khoan loai trir' g10" "mua bao" ma B dua
ra 1a khong dang vi "gi6, mua bao" 13 nhimng hién tuong gan lién v4i "bio" 1a sy
kién thudc pham vi bao hiém thi khong thé dua vao diém loai trir dugc, gay bat loi
cho nguoi dugc bao hiém. Trude d6, B da bdi thudng ddi véi ton that Nha kho cua
VCM do bao gay ra.

Theo hop dong bao hiém ban tiéng Anh thi khong c6 diém loai trir nao 1a
"mua bdo" ma chi c6 diém loai trir do "mua". Do hop dong ban tiéng Viét va ban
tiéng Anh c6 su chua rd rang va mau thuin nén ap dung Piéu 21 Luat kinh doanh
bao hiém: "Truong hop hop dong bao hiém c6 diéu khoan khong rd rang thi diéu
khoan d6 duoc giai thich theo huéng c6 loi cho bén mua bao hiém". Cin cr quy
dinh nay thi diém loai trir "gi6" va "mua" chi duoc ap dung d6i voi nhitng ton that
do mua, gi6 thong thuong gy ra (khong phat sinh tir bdo). Pdi v6i nhiing ton that
do mua to va gia 16n trong con bao thi phai dugc xac dinh la do "bao" gay ra.

Vi vay, Bao viét khong thé dua vao di€ém loai trir "gi6", "mua" dé tir choi boi

thuong ton that hang hoa Clinker cia VCM duoc.

VCM khéi kién dé nghi Toa an nhan dan quan Hoan Kiém budc cac bi don
phai boi thuong cho VCM theo ty 1¢ dong bao hiém so tién sau: Ton that hang hoa
Clinker 13 8.393.541.011 dong; Tién 1di cham chi tra boi thuong 1a 1.606.523.749
ddng (tinh tir ngay 03/9/2014 dén hét ngay 03/6/2017, cham thanh toan 33 thang,
1ai suat cham tra 0,58%/thang). Tong cong 1a 10.000.064.860 dong.

Ngay 26/7/2018, nguyén don co ¥ kién dé nghi Toa an chap nhan gia tri thuc
té ctia hang hoa Clinker thong qua két qua dau gia dé lam can cu tinh gia tri yéu
cau boi thuong. Tai phién dau gia s6 56/2014 ngay 08/5/2014, c6 su tham gia cia
B, cong ty TNHH Mascon tra gia cao nhat la 6.200.000.000 dong cho s6 hang hoa
Clinker bi ton that do bao Wutip. Can ctr theo két qua dau gia Cong ty Mascon da
thanh toan cho VCM s6 tién 6.236.930.989 dong. Can ct theo gia ban ra Clinker
cia VCM la 680.000d/tan thi ton that Clinker thuc té cia VCM la: (680.000d x
21.515,4) - 6.236.930.989d = 8.393.541.011 ddng.

Tai phién toa so thim ngay 24/9/2018, phia nguyén don c6 y kién dé nghi
Toa 4n cdn cir vao gia thanh don vi Clinker (thoi diém xay ra ton that) 1a
581.833d/tan theo "Bang tinh gia thanh Clinker" dinh kém bao cdo gia thanh Quy
3 cia nam tai chinh két thuc ngay 31/12/2013 cia VCM da dugc Cong ty TNHH
kiém toan va tu van A&C kiém toan va dé nghi Toa an xac dinh gia tri ton that
Clinker cia VCM s& la: 6.281.483.793 ddng va tién 1ai cham chi tra bdi thudng
tinh tr ngay 03/9/2014 (ngay Bao Viét ra van ban tir chdi bdi thuong) dén ngay
3/9/2018 1a 1.748.765.087 ddng. Tong cong sd tién yéu cau boi thuong 13
8.030.248.880 ddng.

Bi don: B, PTI va BIC c6 cing quan diém trinh bay nhw sau:

- Hop dong bao hiém: Ngay 26/8/2013, B, PTI va BIC da ky v6i VCM hop
déng bao hiém moi rai ro tai san bao gdm bao hlem chay nd bat budc sb
TCT.D06.AD.13.HD487 bao hiém cho nha may san xuat Clinker Quang Phiic tai
Quang Binh, vdi ty 1¢ ddng bao hiém nhu sau: B 70%; PTI 20%; BIC 10%.
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- Pham vi bao hiém, thiét hai tai san: “Céng ty bdo hiém dong y bdo hiém cho
tat ca nhitng tai san c6 dinh va cd nhén khi tai san nay dwoc dat tai bat ky noi nao
trong nhitng dia diém dwegc bdo hiém néu trén thuéc quyén sé hitu, siv dung hodc
thué mudn cho muc dich sw dung boi Nguoi dwoc bdo hiém, hodc mua lai boi
Nguoi duoc bao hiém va cdc tai san khdc thudc su trong coi, cham soc hodac kiém
sodt ciia Ngueoi dieoe bao hiém, bao gom nhung khéng gidi han doi véi cdc tai san
trong qud trinh xdy dung va/hodc lap ghép, lap rdp va/ hodc ldp ddt theo quy dinh
cua:

Phan A: bao hiém chdy né bdt buéc theo Théng tw 220/2010/TT-BTC ngay
30/12/2010 cua Bo Tai chinh.

Phan B: Tat cd nhitng ton that bat ngo va khéng luong trwde duoe hodc huw
hai doi vdi tai san dwoc bao hiém trir nhitng rui ro bi loai triw trong don bado
hiém”.

Hop déng bao hiém s6 TCT.D06.AD.13.HD487 dugc ky bao gém ban tiéng
Viét va ban tiéng Anh cé gid tri phap ly nhu nhau, Hop dong bao hiém dugc Cong
ty TNHH A 12 nha mdi gidi bao hiém thu xép.

Theo quy dinh tai khoan 4 Piéu 52-Diéu khoan hop ddng bao hiém ciia Hop
dong bao hiém néu trén quy dinh: "Bén A (Bdo Viét) véi tw cich la Nha dong bdo
hiém dimg dau sé dai dién cho Bén B (PTI va BIC) trong viéc quan Iy bat ky khiéu
nai ndo thuéc Pon bao hiém nay; hay néi cich khéc, Bén B véi tw cach la cong ty
bdo hiém sé hoan toan tudn theo bén A trong viéc gidi quyét tat ca cdc khiéu nai
phdt sinh tir ngay ¢é hiéu lyc ciia Pon bdo hiém..."

- Qué trinh t6n thét, giai quyét khiéu nai boi thudng:

Ngay 30/3/2013, Bio s6 10 (Wutip) da d6 bd vao Quang Binh giy ra mua to
dén rat to, khu vuc nha may san xuat Clinker Quang Phiic cia VCM nam trong
khu vuc bi anh hudng truc tiép ctia mua bdo sé 10 (Wutip) di gdy anh huong toi
tai san ciia nha may nay.

Ngay 07/10/2013, sau khi nhan dugc thong bao ton that cia VCM, B da
thong nhat véi VCM chi dinh Cong ty giam dinh doc lap 1a Cong ty TNHH
Crawfort Viét Nam thay mat Bao Viét giam dinh va danh gia ton that trén.

Ngay 09/10/2013, Crawford ra bdo cdo so bd qua d6 danh gia so bo nguyén
nhan va muc do ton that.

Ngay 23/11/2013, dé nhanh chong khic phuc ton thit cac bén lién quan to
chirc ddu thau lya chon nha thau khéc phuc nha kho bi ton that cia VCM do bdo sd
10 gay ra.

Ngay 10/01/2014, Crawford ra bao cao tiép theo trén co s& du phong ton that
dbi vé6i cac nha kho, Crawford cin ct vao quy dinh cua diéu khoan diéu kién hop
ddng bao hiém da dé xudt tam tng 1an 1 cho VCM dé tién hanh khic phuc ton that
nha kho bi hu hai do bdo s 10 gay ra. Ngay 23/01/2014, Bao Viét da bdi thuong
tam mg 1an 1 cho ton that nha kho cia VCM vdi tong sb tién bdi thuong khong
bao gdm thué VAT la 1.500.000.000 ddng (Cong vin bdi thuong lan 1 sb
291/BAO VIET/GDBT-2014 ngay 23/01/2014).

Ngay 03/9/2014, can ctr theo danh gia cua Crawford, B phat hanh véan ban 5O
2850/B/GDBBT-2014 thong bao phuong an giai quyeét ton that hang hoa Clinker cua



VCM bi hu hai do bdo sé 10 giy ra khong thudc pham vi ctia hop dong bao hiém
da cap.

Khoéng ddng ¥ voi phuong an giai quyét ctia B va cac nha ddéng bao hiém dbi
v6i ton that hang hoa Clinker do bdo s6 10 gay ra, ngay 24/11/2015, VCM da gui
don khoi kién cac nha ddng bao hiém B, PTI va BIC ra Trung tim trong tai Qudc
té Viét Nam (VIAC).

Ngay 17/6/2016, trung tim trong tai VIAC d3 ra phan quyét trong tai vy tranh
chap s 60/15 gitta Nguyén don 1a Cong ty TNHH vat liéu x va cac bén bi don B,
PTL BIC. Tai phan Quyet dinh phan quyét trong tai sé 60/15, trung tdm trong tai

VIAC di ra phan quyét: Bac yéu cau cta nguyén don tai Pon khoi kién dé ngay
24/11/2015.

Khoéng ddng ¥ véi ‘phan quyét trong tai s6 60/15 ctia VIAC, VCM da nop don
yéu cay huy phan quyét trong tai tai Toa an nhan dan Thanh phd Ha Noi. Ngay
22/12/2016, Toa an NDTP Ha Noi da ra Quyét dinh sd 10/2016/QD-PQPT huy
phan quyét trong tai s6 60/15 cua VIAC.

Ngay 13/01/2017, Bao Viét nhan dugc cong van yéu cau boi thuong cua
nguoi dai dién theo uy quyén cia VCM, yéu cau B, PTI va BIC tién hanh giai
quyét boi thuong cho ton that Clinker tai nha may xi mang Quang Phuc do béo so
10 gay ra ngay 30/9/2013 véi tong s6 tién yéu cau bdi thuong 1a 9.858.354.109
dong.

Ngay 30/3/2017, B ¢6 van ban sO 1412/BHBV-GDBTTSKT tiép tuc bao luu
quan diém giai quyét da néu o tai van ban s 2850/BHBV/GPBT-2014 ngay
03/9/2014 cua Bao Viét 1a ton that hang hoa Clinker cia VCM bi hu hai do bao so
10 gay ra khong thudc pham vi ctia Hop dong bao hiém di cép.

Ngay 06/11/2017, thi B, PTI va BIC nhan dugc Thong bao vé viée thu 1y vu
an kinh doanh thuwong mai ctia Toa 4n nhan dan quan Hoan Kiém vé tranh chap
Hop d6ng bao hiém moi rui ro tai san theo don khoi kién ciia VCM.

- Co s0 tir chéi boi thudng: VCM xac nhan Clinker dugc dé ngoai bai chira
ngoai troi theo tung 6, duoc phu bat chéng thAm nudc, duge cot chic chan bang
day thing va giang bang cac coc xung quanh cac 6 chira.

Tiéu chuan Viét Nam TCVN 7024-2002, Phan Clinker xi mang pooc ling
thuong pham, muc 6: Giao nhén, van chuyén va bao quan: "6.3: Kho chita Clinker
xi mdng pooc ling thwong phdam phdi dam bdo khé va sach”.

Pong bi don cho rang kho chita Clinker cia VCM dé ngoai troi khong c6 mai
che va chi dugc che chan bang hinh thirc phi bat va giang bang cac thanh gb nho
nén Clinker khong dugc bao quan dé dam bao kho va sach theo TCVN 7024-2002.

Cian cir két luan giam dinh thi nguyén nhéan tryc tiép gly ra ton that cho
Clinker cua VCM la do: mua to va gi6 1on trong bao s6 10 gay ra. Thuc té, qua tim
hiéu dinh nghia vé "bdo" tir ngudn: http://dictionnary.reference.com/browse.storm
cho thay "Béo" chi 12 hinh thai thoi tiét cuc tri cta cac hién tuong mua, mua da,
tuyét, sam sét, cat bui bay va gié manh.

Noi dung diém loai trir trong Pon bao hiém TCT.D06.AD.13.HD487 nhu
Sau:

Ban tiéng Viét: "A. Nhitng nguyén nhan loai trir:
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2. Thiét hai doi véi tai san dwoc bao hiém gay ra boi:

(iv) gio, mua bdo, tuyét, swong mu, i lut, nhiém bui cat doi véi tai san di
déng dé ngoai troi hodc trong cdc toa nha nhung khéng dwoc che chdn hodc doi
véi hang rao va cong ngo".

Ban tiéng Anh: Theo diém loai trir A.1.d.iv: "wind rain hail frost snow flood
sand or dust to movable property in the open or in open sided buildings or to
fences and gates"

Vé ban chét cua diém loai trir néu trén 1a loai trir nguyén nhan do gié va mua,
hoan toan khong bi gidgi han boi hinh thai, trang thai nao ctia cac nguyén nhan do
(cuc tri hay khong cuc tri). V6i quy dinh loai trir cia Hop déng bao hiém néu trén
va trong truong hop gié va mua la nguyén nhan/hodc yéu t6 chinh/hogc tryc tiép
gdy ra ton that thiét hai d6i voi tai san di dong dé ngoai troi thi cac ton that d6 sé bi
loai trur.

Can ctr theo quy dinh cac nguyén nhan loai trir cia Hop dong bao hiém, B va
cac nha ddng bao hiém dich vu bao hiém nay xic dinh rang cac ton that d6i voi
Clinker tai nha may ctia VCM dé ngoai troi bi ton that bai bdo sé 10 Wutip bi loai
trir bao hiém theo nodi dung Hop dong bao hiém da cip va khong co bat ky diéu
khoan bd sung ndo lién quan dén viéc chap nhan bao hiém ddi véi cac nguyén
nhén tén that da bi loai trir tuong ing voi hang muc nay.

Cin ctr diém d khoan 1 Piéu 17 Luat kinh doanh bao hiém va ndi dung diém
loai trir trong don bao hiém TCT.D06.AD.13.HD487 duogc cip bang tiéng Anh va
tiéng Viét thi vé& ban chat cua diém loai trir néu trén 13 loai trir nguyén nhan do
"g16" va "mua", hoan toan khong bi gi¢i han baéi hinh thai, trang thai nao cua cac
nguyén nhan do (cuc tri hay khong cuc tri). Trong truong hop "gidé" va "mua" la
nguyén nhan gy ra ton that thiét hai dbi véi tai san di dong dé ngoai troi thi cac
ton that d6 s& bi loai trir.

Do d6, déng bi don khong dong v voi yéu cau ctia ngudi khai kién, dé nghi
Tda an khong chip nhén yéu cau cua ngudi khoi kién.

Nhitng nguoi co quyén loi va nghia vu lién quan trinh bay:

* Céng ty TNHH A (AON) trinh bay: AON tham gia vai tu cach 1a nha moéi gidi
bao hiém, dai dién cho nguyén don trong qué trinh dam phan va thu xép Hop
dong.

Theo Piéu 68.4 B luat t6 tung dan sy thi AON Viét Nam khong co quyén loi
va nghia vu lién quan trong vu 4&n. AON chi ¢6 vai tro dai dién nguyén don trong
viéc dam phan va thu xép Hop ddng bao hiém, khong phai 13 mot bén cua hop
dong va khong cé bat clr quyén hay nghia vu nao trong hop dong bao hiém nay.
Tuy nhién, theo yéu cau hop phap ctia quy Toa, AON sin sang cung cap cac thong
tin ¢6 lién quan ma chung toi ¢ thé phuc vu cho viéc giai quyét vy an.

Tranh chép chinh theo AON chu yeu 13 do ¢6 su khac nhau vé thuat ngir gitta
ban tiéng Anh va ban tiéng Viét: Diém loai trir khong ddng nhit, ngoai kho va
trong kho. Trong truong hop Hop dong bao hiém c6 diém khoéng 16 rang can dya
vao Piéu 21 Luat kinh doanh bao hiém dé giai thich, nhu vay khi c6 mau thuin
gitra ban tiéng Anh va ban tiéng Viét thi s€ ap dung ban nao c6 loi hon cho nguoi
dugc bao hlem Nguoi bao hlem (B) di ding ky diéu khoan bao hiém véi Bo Tai
chinh ca ban tiéng Anh va ban tiéng Viét.
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Hién nay, cac bén con tranh chap vé diéu khoan loai trir (A1.d.IV), diéu
khoan nay chi dugc 4p dung khi théa man du 3 tiéu chi sau: *Thiét hai gay ra boi
mdt trong nhing hién twong thoi tiét bi loai trir; *Tai san duoc bao hiém va bi thiét
hai 1a tai san di dong va *Tai sdn di dong dugc bdo hiém va bi thiét hai dugc dé
ngoai troi hodc trong cac toa nha khong dugc che chan. Ca 3 yéu to trén déu khong
dugc dap ung trong vu viéc nay. Trén thuc té hang hoa bi thi¢t hai dugc che bat
phu, co khéi luong rat 1on nén khong thé dé trong nha kho hay thap chira. Nguyén
nhan ton that 13 do su kién bat ngd (bdo) ma khong luong trude duge hau qua.
Hang hoa dé ngoai troi phai dugce hiéu 1a tiép xtc truc tiép véi cac yeu t6 moi
truong ma khong duge che chian chir khong phai 1a hang hoa khong dé trong nha
kho.

Theo hop dong, diéu kién loai trir bao hiém phai 13 tai san di dong dé ngoai
troi ma truong hop nay Clinker duge dé ngoai sin nhung da dugc phi bat va nep
chat bang nep gd can than nén khong thé duoc hiéu 13 hang hoa dé ngoai troi. Hop
ddng cling khong co diéu khoan nao 1a Clinker phai duoc bao quan theo tiéu chuan
VN.

Theo ban tiéng Anh ctua Hop ddng thi "Stock™ duoc hiéu 13 hang hoéa luu kho
chtr khong phai hang hoa phai dugc dé trong kho.

Nhu vay, néu giai thich hop déng theo hudng co loi cho bén duoc bao hiém
(ban tiéng Anh) thi truong hop nay hang hoa Clinker khong nam trong cac diém bi
loai trir bao hiém va ton that phai dugc bdi thudng.

Doan 2 cua phan ghi chu trong Pon bao hiém dé ngay 26/8/2013 quy dinh:
"Céc bén hiéu va chdp nhdn rang hop dong nay sé dwoc lgp bang ca ban tiéng
Viét va tiéng Anh cé gid tri nhw nhau. Trong truong hop cé sw khdc biét vé y nghia
gitta hai ban thi ban nao cé lgi hon cho nguoi dwoc bdo hiém sé dwoc dp dung.

Ouy dinh trén ciing phit hop véi Piéu 21 Ludt kinh doanh bdo hiém nam
2000, sira doi nam 2010, theo d6: "Trong truong hop Hop dong bao hiém c6 diéu
khodn khéng ré rang thi diéu khoan dé dwoc gidi thich theo hwéng cé loi cho bén
mua bdo hiém".

Tur nhitng phan tich trén, AON cho rang khong cé bat ky diéu kién nao duogc
thoa man dé diéu khoan loai trir co thé duoc ap dung. Do d6, trong vu viéc nay,
thiét hai d6i voi hang hoa nam trong pham vi dugc bao hiém cua Hop dong. AON
dé nghi cac bén xem xét lai thoa thuan da dat duoc giita cac bén tir thang 6/2016 vi
phan quyét trong tai da bi hily nén khong con gia tri, cac bén co thé thoa thuan giai
quyét v6i nhau.

* Cong ty TNHH C nay la Cong ty TNHH V (VIA) trinh bay: VIA nhan duogc
yéu cau giam dinh cua Bao Viét ngay 01/10/2013 va da dén hién truong vao ngay
01/10/2013 (nha may cua Cong ty cd phém vat liéu x - VCM). VIA dugc biét, tur
12h00" ngay 30/9/2013 bao Wutip da d6 bo vao khu vuc nha may véi st gio rat
manh va mua x6i xa. Nha may bi anh huong bao dén trua ngay 01/10/2013 va mua
16n kéo dai dén nira dém.

VIA ghi nhan cac hang muc bi thiét hai nhu nha kho, mot ) hang muc
thudc hé thong thoat nudc, hang rao, khu tap thé va hang hoa Clinker. Vao ngay
03/10/2016, VIA d3 ra bao cdo cudi cung dé xuat s tién dén bu ton that 1a
2.572.474.247 dong.



Tai ban an kinh doanh thwong mgai so t[chm s6 12/2018/KDTM-ST ngay
19/10/2018 cua Toa an nhan dan quan Hoan Kiem da xur:

1. Chap nhan yéu cau khai kién ctiia Cong ty VCM vé viée doi boi thuong
t6n that 21.515,4 tin hang hoa Clinker tai nha may san xuat Clinker Quang Phiic
tai Quang Binh ngdy 30/9/2013 do Bio Wutip (con bdo sé 10) nim 2013 giy ra
theo Hop dong bao hiém moi rii ro tai san s TCT.D06.AD.13.HD487 ky ngay
26/8/2013 giita VCM véi cac bi don: Tong cong ty CP Bao hiém B, Tong cong ty
CP Bao hiém B1 va Tong cong ty CP Bao hiém Ngéan hang b.

2. Bugc cac bi don phai thanh toan cho Cong ty VCM s6 tiép bdi thudng thiét
hai theo hgp dong bao hi€ém néu trén 1a 6.281.483.793 dong, tién 1ai chdm thanh
toan cua s tién nay la 2.308.445.293 dong. Tong cong so tién phai thanh toan la
8.589.929.086 dong, theo ty 1¢ dong bao hiém: B 70% = 6.012.950.360d, PTI 20%
=1.717.985.817d va BIC 10% = 858.992.908 dong.

Ké tir khi ban an c6 hiu lyc phap luat hoac khi nguoi dugc thi hanh an c6
don yéu cau thi hanh an thi bén phai thi hanh an phai chiu lai suat ng qua han theo
quy dinh cta Ngin hang nha nudc Viét Nam ddi véi so tién chua thi hanh an
tuong img voi thoi gian chua thi hanh an.

Ngoai ra ban an con tuyén vé phan an phi va quyén khang céo cta cac duong
su.

Khéng dong ¥ v4i ban an so tham, cac bi don 13 Bao hiém B, Bao hiém B1,
Bao hiém Ngan hang D khang cdo toan bo ndi dung ban an so tham.

Vién kiém sat nhan dan quan Hoan Kiém khang nghi vé phan an phi.

Tai phién toa phiic tham:

Céac bén duong su khong xuat trinh thém tai liéu, chimg ¢ gi mdi ngoai ban
fotocoppy tiéu chuan co sé xi ming cao cap cua phia nguyén don.

Pdng bi don van giit nguyén yéu cau khang cao, dé xuat tinh 18i cua nguyén
don, khong tinh 1i cham tra vi Luat kinh doanh bao hiém khong c6 quy dinh; Pon
gia Clinker khong noi duoc cao hay thap.

Pai dién Vién kiém sat nhan dan thanh phd Ha Noi trinh bay: sau khi xét xur
so tham Toda an cip so tham dd c6 Quyét dinh dinh chinh vé an phi nén Vién kiém
sat nhan dan thanh phd Ha Noi rat khang nghi cua Vién kiém sat nhan dan quan
Hoan Kiém.

Nguyén don vin gilt nguyén yéu cau khoi kién, dé nghi HPXX phiic thim
giit nguyén ban 4n so tham.

Nhiing nguoi co quyen loi, nghia vu lién quan van gitt nguyén quan diém da
trinh bay & Toa an cap so tham.

bai dién Vién kiém sat nhan dan thanh phé Ha Noi sau khi phan tich nd1
dung vu an da dé nghi Ho1 dong xét xur gilr nguyén ban 4n so tham cua Toa an
nhéan dan quan Hoan Kiém.
NHAN PINH CUA TOA AN
Sau khi nghién ctru céc tai liéu c6 trong hd so vu an da dugc tham tra cong
khai tai phién toa, Ho1 dong xét xir nhan dinh:

[1]. Vé 16 tung:
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Cong ty CP Vat liéu x va Tong cong ty bao hiém B; Tong cong ty CP bao
hiém B1- dai dién boi Vin phong Téng cong ty CP bao hiém Blkhu vuc phia
Nam) va Tong cong ty CP bao hiém Ngan hang D - dai dién bai Cong ty bao hiém
B Sai Gon déu 1a cac phap nhéan thanh 1ap hop phap theo dung quy dinh cta phap
luat d3 giao két hop dong mot cach cong khai ty nguyén nén hop dong c6 hiéu luc
thi hanh déi véi hai bén.

Vé quan hé tranh chép: tranh chip giita Cong ty CP Vat liéu x va Tong cong
ty bao hiém B; Tong cong ty CP bao hiém Blva Tong cong ty CP bao hiém Ngan
hang D phat sinh tir hop dong bao hiém néu trén, Toa an cap so thim xac dinh
quan hé tranh chap giita hai bén 14 “tranh chap hop dong bao hiém” 13 hoan toan
phu hop.

Vé thim quyén giai quyét: Tong cong ty bao hiém B nam ty 1& dong bao hiém
70% va cac bi don co thoa thuan B dai dién khi ky két c6 tru s& tai s6 104 Tran
Hung Pao, phuong Cira Nam, quan Hoan Kiém, Ha Noi. Can ctr khoan 1 Piéu 30,
diém b khoan 1 Diéu 35, diém a khoan 1 Diéu 39 Bo luat t6 tung dan su thi Toa an
nhan dan quan Hoan Kiém thu 1y va giai quyét so tham la dung tham quyén.

Thay rang don khang céo ciia dong bi don va khang nghi cta Vién kiém sat
trong thoi han luat dinh, nguoi khang cao di ndp tam mg 4n phi phuc thim nén
khang céao hop I¢.

Trong vu an nay Cong ty TNHH A la bén mo6i gioi (co thu phi) cho nguyén
don va dong bi don ky két hop déng bao hiém. Khi xay ra sy kién bao hiém thi
Cong ty TNHH C (nay la Cong ty TNHH V) 12 bén tién hanh giam dinh theo yéu
cau cua B (co thu phi) do vay 02 cong ty nay theo quy dinh tai khoan 6 Diéu 68 Bo
luat t6 tung dan su khong phai 1a nguoi co quyén loi, nghia vy lién quan ma chi la
nguoi lam ching theo quy dinh tai biéu 77 B luat td tung dan su.

Vé ap dung phap luat: giao két hop dong bao hiém ngay 26/8/2013 nén Luit
kinh doanh bao hiém nam 2000 va lut stra d6i nam 2010 dugc ap dung cing céc
quy dinh cua B6 luat dan sy nam 2005.

[2]. Vé ndi dung vu én va khdng cdo, khdng nghi:

Xem xét cac 1y do cin cr ma phia bi don dua ra dé khang cdo ban an so tham
thi thdy.

Ngay 26/8/2013, Nguyén don va cac dong bi don da ky ket Hop dong bao
hiém moi rdi ro tii sin bao géom Bao hiém chay no bat budc s6
TCT.D06.AD.13.HD487. Trong d6 B 1a Cong ty bao hiém ding dau, dai dién cho
cac cong ty dong bao hiém trong qua trinh giai quyét cac van dé lién quan dén Hop
dong bao hiém s6 TCT.D06.AD.13. HD487 da ky véi VCM (Ty 1¢ dong bao hiém
nhu sau: B 70%, PTI 20%, BIC 10%). Theo khoan 4 Piéu 53. Piéu khoan déng
bao hiém ctia Hop dong bao hiém néu trén quy dinh: Bén A (B) véi tu cach 1a nha
dong bao hiém dung dau sé dai dién cho Bén B (PTI va BIC) trong viéc quan Iy
bét ky don khiéu nai ndo thudc don bao hiém nay; hay noi cach khac, Bén B véi tur
cach la cong ty ddng bao hiém s& hoan toan tuan theo Bén A trong viéc giai quyét
tat ca cac khiéu nai phat sinh tir ngay c6 hiéu luc ctia don bao hiém.

Theo d6, pham vi bao hiém - thiét hai tai san nhu sau: "Céng ty bdo hiém
dong ¥ bdo hiém cho tat ca nhitng tai san c6 dinh va cd nhdn khi nhitng tai sdan
nay dwoc dat tai bat ky noi nao trong nhitng dia diém dwgc bao hiém néu trén
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thudc quyén so hivu, sir dung hodc thué mwén cho muc dich siv dung boi Ngwoi
dwoe bdo hiém, hodc mua lai boi Nguwoi duwoc bdao hiém va cdc tai san khdc thudc
sw trong coi, cham séc hodc kiém sodt ciia Nguoi dwoc bdo hiém, bao gom nhung
khéng gidi han déi véi cdc tai san trong qud trinh xdy dung va/hodc ldp ghép, ldp
rdp va hodc ldp dét theo quy dinh déi voi:

- Phéin A: Chdy va né bdt bujc theo Théong tw sé 220/2010/TT-BTC ngay
30/12/2010 cuia Bo Tai chinh.

- Phan B: Tdt cd nhitng ton thdt bat ngo va khéng luong trude dwoc hodc huw
hong doi véi tai san dwoc bao hiém trir nhitng riii ro bi logi trir trong don bdo
hiém".

Ngay 30/9/2013, Bao sb 10 (Wutip) d3 d6 bo vao Quang Binh gay ra ton that
rat 16n cho nha may san xuét Clinker Quang Phuc cia VCM. Sy kién bao hiém -
Bio Wutip di duogc thé hién trong cac bao cao giam dinh so bd ngay 09/10/2013
va bao c4o gidm dinh tam thoi ngay 10/01/2014 cia Cong ty Gidm dinh Crawford
Viét Nam (do Bao Viét chi dinh). Thiét hai tai san cia VCM duogc xac dinh gém:
Nha kho: 2.718.616.316 dong; Hang hoa Clinker: s6 lugng 21.515,4 tan tri gia
14.630.472.000 dong. Sau khi trir di s6 Clinker béan thanh 1y dugc 6.236.930.989
d6ng thi ton that Clinker thuc té cia VCM 1a 8.393.541.011 dong.

Qua trinh hoa giai tai Toa an so tham, nguyén don va cac bi don da thong
nhat dugc véi nhau: Hang hoa Clinker 13 doi tugng dugc bao hiém; Ton that xay ra
d6i voi hang hoa Clinker 1a c6 that da dugc Cong ty giam dinh C két luan; Khoi
lugng thiét hai thuc té 1a 21. 5154 tan; Nguyén nhan ton that thuc té 1a do bdo
Wautip ndm 2013 (con bdo sd 10) giy ra; Cac bén thong nhat van dung Muyc
A.1.d.IV cia Hop dong dé xac dinh nguyén nhan bi loai trir bao hiém; Khong sir
dung gia tri néu trong thong bao ctia Crawford dé 1am cin ctr tinh bdi thuong.

D6i v6i van dé cac bén con tranh chap vé viéc hang hoa Clinker bj thiét hai
c6 nam trong diém loai trir bao hiém hay khong. Cac dong bi don cin ctr vao y
kién két luan cua Cong ty giam dinh Crawford cho rang: "Béo 1a hinh thai cuc tri
ciia gi6 va mua" ma gid va mua 1a cac diém loai trir bao hiém nén hang héa
Clinker bi thiét hai trong truong hop ndy nam trong diém loai trir bao hiém va tir
chéi boi thuong cho nguyén don.

Xét yéu cau khang cao cua dong bi don, Hoi dong xét xtr thay, C va cc bén
bi don chi tim hiéu van dé nay qua tu dién, khong phai la co quan chuyén mén
trong linh vyc dy bao thoi tiét. Theo quan diém cta Trung tdm du bao Khi tugng
Thuy véan quoc gia néu tai cong van so6 305 ngay 02/8/2018 gtri Toa an nhan dan
quan Hoan Kiém thi "Bio" khong phai 1a hinh thai cyuc tri cua "Gi6 va "Mua".
"Gi6" va "Mua" 1a cac khai niém doc 1ap, tuy nhién "Bao" luon di kém véi "Gio"
va "Mua" nhung bio thuong di kém véi gié manh va sinh ra mua 16n; Cu thé trong
truong hop nay bao cao cua C da chi ra luong mua trong bao Wutip tai khu vuc
Quang Binh 1a trén 100mm dén 200mm twong Gng véi mua rit to.

Can cir Quy tic bao hiém ban hanh kem theo don bao hiém sb
TCT.D06.AD.13.HD487 ky ngay 26/8/2013 quy dinh rang:

A. Nhitng nguyén nhdn bi loai trie: 1.(d).iv: "wind, rain hail frost snow flood
sand or dust to movable property in the open or in open sided buildings or to
fences and gates" (ban tiéng Anh) - Dich sang tiéng Viét: gié mwa muwa dd swong
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mix tuyét lii lut cat hodc bui doi véi tai san di dong dé ngoadi troi hodc trong cac
toa nha nhung khong duoc che chan hodc déi véi hang rao va cong ngo; Hodc
"oi6, mua bdo, tuyét, swong miy, i lut, nhiém bui cat déi véi tai san di dong dé
ngoaz troi hodc trong cac toa nha nhung khong dwgc che chdn hodc doi véi hang
rao va cong ngo" (ban tieng Viét).

Nhu vay, ban gdc tiéng Anh khong liét ké "Storm/bao™ ma chi din chiéu dén
"wind rain hail frost snow flood sand or dust/gié6 mua mua da swong mu tuyét li
cat hodc bui" nhu la cac nguyén nhan bi loai trir. Do vay, ban gdc tiéng Anh cua
Quy tic s& duogc ap dung vi theo quy dinh tai khoan 2 Piéu 16 Luat kinh doanh
bao hiém thi: "Piéu khodn loai trir trach nhiém bdo hiém phdi dwoc quy dinh ré
trong hop dong bdo hiém" va Muc 2 Phan Ghi chu cua bon bao hiém cling quy
dinh: ”Tru’o’ng hop ¢6 su khdc biét vé y nghia giita hai ban tiéng Viét va tiéng Anh
thi ban nao ¢6 loi hon cho ngwoi dwoc dwoc bao hiém sé dwoc dp dung”, cac quy
dinh nay ciing phu hop véi nguyén tac giai thich hop dong bao hiém quy dinh tai
Piéu 21 Luat kinh doanh bao hiém rang mot diéu khoan loai trir phai dugc hiéu
theo nghia hep va co loi cho nguoi duoc bao hiém, tac la cac nguyén nhan loai trir
bao gom "Gio" va "Mua" phai dugc hiéu theo nghia thong thuong va han hep nhat,
khong thé dugc hiéu bao gdm moi hinh thai cua gié va mua hay cac hién tuong
thoi tiét khac ma gio va mua di kém hoidc duoc tao thanh mét phan tir gié va mua.
Néu khong diéu khoan loai trir s& tro nén thiéu rd rang va bét loi cho nguoi dugce
bao hiém.

Mit khac, nhu 101 x4c nhan cua cic bén bao hiém thi hop dong bao hiém do
bén bao hiém chil dong soan thao nén néu cé diéu gi d6 khong 1o rang giy bat loi
cho bén mua bao hiém thi phai dugc giai thich/ hay hiéu theo hudng c6 lgi cho bén
kia/ bén yéu thé theo quy dinh tai Diéu 409 Bo luat dan sy nam 2005 cling nhu
Diéu 404 Bo luat dan sy nim 2015. Tir 6 thay nhan dinh cua Toa an so thAm vé
van dé nay 1a ding.

Vé van dé&: "tai san di déng dé ngodi troi hodc trong cdc toa nha nhung
khéng dwoc che chan”. Van dé nay, ca nguyén don va cic bén bi don déu xac nhan
hang hoa Clinker bi ton that 13 tai san thudc pham vi bao hiém; Quan diém cua céc
bén bi don cho rang hang hoa Clinker dé ngoai troi khong ding theo tiéu chuan
Viét Nam TCVN 7024:2002 nén khong thudc pham vi bao hiém (hay noi cach
khac 13 nam trong diém loai trir bao hiém), tuy nhién trong hop ddng bao hiém va
phu luc hop dong, cac bén khong c6 thoa thuan vé viéc Clinker phai dugc bao
quan theo tiéu chuan Viét Nam TCVN 7024:2002 ma theo quy dinh tai Diéu 574
B6 luat dan sy nam 2005 thi nghia vu phong ngtra thiét hai chi dat ra khi nghia vu
d6 duogc ghi rd trong hop dong.

Trong diém loai trir ¢c6 cum tir "tdi sdn di dong dé ngoai troi", cum tir nay
phai duoc hiéu 1a hang hoa di dong dé tiép XUc tryc tiép véi moi trucmg bén ngoai
va cac hién tuong thoi tiét khac, trén thuc té s6 luong hang hoa Clinker bi thiét hai
cua nguyén don la qué lon (21.515,4 tan) cac si 16 chtra Clinker va nha kho cta
VCM tai thoi diém xay ra ton that da day khong con chd chira (vin dé nay da dugc
Bao Viét va VIA xac nhan tai phién toa so tham) nén nguyén don da dé sb hang
héa nay ¢ "bdi chita ngodi troi theo ting 6 va phu bat chong tham nuée, dwoc cot
chdc chdn bang ddy thimg va gzang bang cdc coc g0 xung quanh cac o chia”.
Nhu vay, nguyén don da thuc hi¢n hét trach nhiém trong viéc bdo quan hang hoda
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Clinker - Hang hoa Clinker bi w6t va giam Chat lwgng theo bao céo cua Crawford
1a do bi "ngdm nudc mua do tam bat che bi cuén tréi trong con bio".

Mit khac néu nhu phia bi don cho ring viéc bao quan hang héa (d6i tuong
duoc bao hiém) khong ding/ cac bién phap phong ngira thiét hai khong dang thi
theo Piéu 576 Bo luat dan sy nim 2005 bén bao hiém co6 quyén 4n dinh mét thoi
han dé bén duoc bao hiém thuc hién cac bién phap d6, néu hét thoi han d6 ma ho
khong thuc hién thi bén bao hiém c6 quyén don phuong cham dut hop ddng hodc
khong tra tién nhung trén thuc té bén bao hiém di khong c6 vin ban nio an dinh
mot thoi han &€ VCM thuc hién. Do vy khi ¢6 su kién bao hiém thi khong dugc
loai trir trach nhiém bao hiém va khéng thé xac dinh 1a nguyén don c6 15i trong vu
viéc nay nhu 10i khai tai phién tda phic thAim hom nay.

Theo Bao cao so b ngay 09/10/2013 cua Crawford thi: "bao nhiét déi Wutip
da trg thanh siéu bao trén bién Bong Viét Nam... Bio van khong suy yéu khi tién
gan vao bo bién mién Trung Viét Nam. Trua ngay 30/9/2013, mua to di kém véi
gid giat manh khi bao ap vao cac tinh Quang Binh va Quang Tri... lwong mua phd
bién la tir 100 dén 200mm trong ngay... Quang Binh va Quang Tri la cac tinh bi
anh huong ning nhét, tran bao da gay thiét hai dang ké cho nha cira va cac khu nha
cong cong thude cac tinh néu trén, cé it nhat 95.647 ngdi nha duge bao cao bi thiét
hai hoac sap”. Nhu vay, hang hoa bi thiét hai khong phai chi do mua, giéo ma la do
mua, gié & cap do rat lon xay ra trong tran béo.

Nhu véy, c6 co sé dé khang dinh hang hoa Clinker tai nha may cua nguyén
don & & bai chaa ngoai troi, duge cot chic chan bang day thimg va giang bang
CAC Coc o xung quanh céc 6 chira da dugce nguyén don tra phi bao hiém theo don
bao hiém s6 TCT.D06.AD.13.HD487 ky ngay 26/8/2013 gitta cac bén bi thiét hai
ngay 30/9/2013 1a do bio Wutip giy ra ma "Bdo" khong nam trong diém loai trir
ciia don bao hiém néu trén nén ton that hang hoa Clinker ctia nguyén don thudc
pham vi bao hiém. Viéc Bao Viét va cac nha dong bao hiém giai thich hop dong
theo huéng bat loi cho bén mua bao hiém va tir chéi boi thuong 1a khong dam bao
quyén loi cia bén mua bao hiém theo thoa thuan tai Doan 2 phﬁn Ghi chu caa don
bao hiém. Do d6, Toa 4n cap so tham chap nhan yéu cau khai kién cia nguyén
don, budc cac bi don phai thanh toan tién boi thuong thiét hai ddi véi ton that hang
hoa Clinker bi ton that caa nguyén don 1a ¢6 cin ct.

Vé don gia bdi thuong, nguyén don dua ra gia tri hang hoa Clinker la
581.833d/tan theo "Bang tinh gia thanh Clinker" dinh kém bao céo gia thanh Quy
3 clia ndm tai chinh két thiic ngay 31/12/2013 cua nguyén don da duoc Cong ty
TNHH kiém toan va tu van A&C kiém toan. Cac bi don da dugc cung cap tai liéu
lien quan dén yéu cau cua nguyén don nhung khong phan dbi ciing khong thic
méc gia d6 cao hay thap ma chi dé nghi Toa an xem xét tinh phap 1y cua tai liéu do
phia VCM giao ndp vi bao cdo cua A&C c6 ghi: "Bdo cdo cua chung téi chi su
dung dé cung cdp cho Ban quan tri cong ty va khong sir dung cho bat cir muc dich
nao khdc...". V& van dé nay, thay rang A&C 1a doanh nghiép hoat dong trong linh
vuc kiém toan c6 dang ky kinh doanh tai S& ké hoach va dau tu thanh phé Ho Chi
Minh, truong hop nay VCM str dung bao cao kiém toan ciia A&C lam chung ctr dé
doi quyén lgi bao hiém cho chinh minh. Trong khi d6 dai dién cho cac bén bi don
tai Ban tu bao vé do Chu tich Ho1 dong thanh vién kiém Tong giam dde Tong cong
ty bao hiém B tai trang cudi phan y kién cua Bao Viét vé van dé nay di c6 quan
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diém: .... HO so B thu thap va xac minh thi khéi lugng Clinker bj t6n that xac dinh
1a 21.388 tan va don gia 680.000 dong/tin. Nhu vay, yéu cau xac dinh gia tri hang
hoa theo bao co kiém toan cua Coéng ty TNHH kiém toan va tu van A&C cia
nguyén don la thap hon viée ty xac dinh gia tri cua Bi don. Nén can ctr khoan 1
Piéu 92 va Piéu 97 Bo luat t6 tung dan su, chap nhan gia thanh san xuat Clinker
ghi nhan trong bao cdo kiém toan quy 3 ciia VCM do A&C thuc hién 14 cin cir
tinh gia tri ton that Clinker cia VCM. Chip nhan yéu ciu boi thudng ton thét
21.515,4 tan Clinker x 581.833d/tin - 6.236.930.989d (gia tri thanh ly) =
6.281.483.793 dong 1a o cin cu.

Pbi voi yéu cau tinh 13i cham thanh todn cia VCM, vé nguyén tic phia bi
don tir chéi thanh toan nghia vu ma 18 ra minh phai thuc hién thi phai chju lai
cham thanh toan. Luat kinh doanh bao hiém khéng quy dinh van dé lai suit do
cham thanh toan tién bao hiém, do dé, cin ctr khoan 2 Diéu 576 B¢ luat dan sy
nam 2005 quy dinh “truong hop bén bao hlem chdm trd tién bdo hiém thi phdi trd
cd 1di doi véi sé tien chdm trd theo ldi sudt co bdn do ngdn hang nha nudc quy
dinh..."; thi VCM la bén bi vi pham hop dong c6 quyén yéu cau tra tién 13i trén s6
tién cham thanh toan twong Gng v&i thoi gian cham thanh toan 13 49 thang ké tir
ngay Bao Viét c6 van ban tir chdi bdi thudng cho dén ngay Toa an xét xur 1a ¢6 cin
ctr, duoc chap nhan.

Theo Quyét dinh s6 2868/QD-NHNN ngay 29/11/2010 cua Thong doc Ngan
hang nha nudc thi muac 13i suat co ban bang dong Viét Nam la 9%/nam, tuong
duong 0,75%/thang.

Do d6, khoan tién 1ii cac bén bi don phai thanh todn cho VCM la
6.281.483.793d x 49 thang x 0,75%/thang = 2.308.445.293 dong.

Tong cong s6 tién cac bi don phai thanh toan cho VCM la 8.589.929.086
ddng.

Nhu véy 13 cac ndi dung khang cdo khong chip nhan, yéu cau khai kién cia
nguyén don doi voi cac bi don va 1ap ludn cia cac bi don dua ra dd duge Toa an so
tham xem xét phan tich, danh gia day da phu hop thyc té vu viée va cac quy dinh
cua phap luat.

Két luan cua Vién kiém sat nhan dan thanh phé Ha Noi 1a dung phap luat,
pht hop dién bién vu viéc.

Tir nhitng phan tich trén, Hoi dong xét xir phtc tham nhan thdy khong c6 cin
ctr d& chip nhan khang cdo ctia dong bi don 1a B, PTI va BIC va chip nhan rat
khang nghi ctia Vién kiém sat nhan dan thanh phd Ha Noi. Sira ban an so tham cia
Toa an nhan dan quan Hoan Kiém vé viéc khong c6 nguoi lién quan trong vu 4n
nay.

V& an phi: An phi so thim dong bi don phai chiu trén s tién phai thanh toan.
Do khang cdo khong duoc chip nhan nén dong bi don phai chiu an phi phtc tham.

Vi cac lé trén,

Cin ctr vao khoan 1 Didu 308 va Piéu 309 Bo luat té tung dan sy 2015,

QUYET PINH:

Ap dung khoan 1 Diéu 30, diém b khoan 1 Diéu 35, diém a khoan 1 biéu 39,
biéu 92, Piéu 97, Piéu 144, Diéu 147, khoan 3 Piéu 198, Diéu 220, 227, Piéu
264, Dieu 266, Di¢u 271, Diéu 273 B0 luat t6 tung dan su.
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Ap dung khoan 2 Diéu 16, Diéu 21 Luat kinh doanh bao hiém nam 2010.
Ap dung Diéu 409, 567, 574 va 576 cua Bo ludt dan sy nam 2005.

Ap dung Diéu 29 ‘Nghi quyet 50 326/2016/UBTVQH14 ngay 30/12/2016 cia
Uy ban thudng vu Qudc hoi vé mie thu, nop an, 1¢ phi Toa an va muc 1.4 phan I
Danh muc an phi.

Xir:

1. Chép nhan yéu ciu khai kién ctia Cong ty c6 phan vat liéu x vé viée doi bdi
thuong ton that 21.515,4 tin hang hoa Clinker tai Nha may san xuét Clinker
Quang Phuc tai Quang Binh ngay 30/9/2013 do Béo Wutlp (con bdo sé 10) nim
2013 giy ra theo Hop dong bao hiém moi rai ro tai san sO
TCT.D06.AD.13.HD487 ky ngay 26/8/2013 gitra Cong ty co phan vat ligu x voi
cac bi don: Tong cong ty co phan Bao hiém B, Tong cong ty ¢ phan Bao hiém B
va Tong cong ty co phan Bao hiém Ngan hang D.

2. Buoc cic bi don phai thanh toan cho Cong ty c¢6 phan vat liéu x so tién boi
thudng thiét hai theo hgp dong bao hiém noi trén 1a 6.281.483.793 dong, tien 14
cham thanh toan cia sd tién nay la 2.308.445.293 dong Tong cong sd tlen phai
thanh toan 1a 8.589.929.086 dong, theo ty 1¢ dong bao hlem Tong cong ty 0 phan
Bao hiém B 70% = 6.012.950.360 dong, Tong cong ty ¢o phan Bao hiém B1 20%
= 1.717.985.817 dong va Tong cong ty co phan Bao hiém Ngan hang B 10% =
858.992.908 dong.

Ké tir ngdy ban 4n, quyet dinh ¢6 hiéu lyc phap luat (d6i véi cac truong hop
co quan thi hanh an c¢6 quyén chu dong ra quyét dinh thi hanh 4n) hodc ké tir ngay
c6 don yéu cau thi hanh an cta ngudi dugc thi hanh an (d6i véi cac khoan tién
phai tra cho nguoi dugc thi hanh an) cho dén khi thi hanh an xong, tat ca cac
khoan tién, hang thang bén phai thi hanh an con phai chiu khoan tién 1ai cta sd
tién con phai thi hanh an theo muc lai suét quy dinh tai khoan 2 Diéu 468 Bo luat
dan sy nam 2015.

3. V& an phi:

Céc bi don phai chiu 4n phi kinh doanh thwong mai so tham co6 gia ngach
theo s6 tién phai thanh toan cho nguyén don. Theo do: Tong cong ty c¢b phan Bao
hiém B phai chiju 114.012.950 ddng, Tong cong ty co phan Bao hiém B1 phai chiu
63.539.575 dong va Tong cong ty ¢o phan Bao hiém Ngan hang D phai chiu
37.769.787 dong; An phi phuc tham: Cac bi don Tong cong ty ¢o phan Béo hiém
B, Tong cong ty c6 phan Bao hiém B1 va Tong cong ty ¢o phan Bao hlem Ngan
hang B moi doanh nghiép phai chiu 2.000.000 dong dugc trur vao so tién tam (g
an phi phic tham da nop theo Bién lai thu tién tam ting 4n phi s6 02736 ngay
06/12/2018 (B); s6 02708 ngay 28/11/2018 (B1); s6 02695 ngay 16/11/2018 (BIC)
tai Chi cuc thi hanh an dan su quan Hoan Kiém, thanh phd Ha Noi.

Cong ty cd phan vat liéu x dugc nhan lai s tién tam tng 4n phi da nop 1a
57.000.000 dong theo bién lai thu tién tam tng 4n phi s6 02330 ngay 25/10/2017
tai Chi cuc thi hanh 4n dan su quan Hoan Kiém, thanh phd Ha Noi.

Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat thi hanh 4n
dan su thi nguoi dugc thi hanh dn dan su, nguoi phai thi hanh dn dan su ¢6 quyén
thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh an hoac bi
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cudng ché thi hanh dn theo quy dinh tai cac Diéu 6,7,9 Luat thi hanh dn. Thoi hiéu
thi hanh 4n duogc thuc hién theo quy dinh tai Diéu 30 Luat thi hanh an.
Ban ban phuc thim c6 hiéu luc phap luat ké tir ngay 25/4/2019.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- C4c duong su; THAM PHAN- CHU TQA PHIEN TOA
- VKS ND TP Ha Noi;
- Chi cuc THADS quan Hoan Kiém; (i ky)
- TAND quan Hoan Kiém;

Luu HS, VP. Hoang Minh Thanh
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