TOA AN NHAN DAN QUAN3  CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Péc lap - Tu do - Hanh phic

Ban 4n s6: 36/2022/KDTM-ST
Ngay: 24-10-2022

VIV “Tranh chap hop dong
xay dung”.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN QUAN 3 - THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir so thdm gém co:
Thiam phdan — Chii toa phién toa: Ba Tran Thi Anh Phuong
Cdc Hoi tham nhén dan: 1/- Ong Nguyén Kién Hién

2/- Ba Nguyén Thi Ha

Thw ky phién toa: Ong Nguyén Puc Thuan — Thu ky Toa &an nhan dan
Quan 3, Thanh pho H6 Chi Minh.

Dai dién Vién kiém sdt nhan din Qudn 3, Thanh phé Ho Chi Minh
tham gia phién tda: Ba Lé Mong Diép - Kiém sat vién.

Trong ngay 24 thang 10 nam 2022, tai phong xtt an Toa an nhan dan
Quan 3, Thanh phé H6 Chi Minh xét xtr so tham cong khai vu 4an thu 1y sd
211/2021/TLST-KDTM ngay 23 thang 3 nam 2021 vé viéc “Tranh chap hop
dong xdy dung” theo Quyét dinh dua vu 4n ra xét xit so tham s
52/2022/QDXXST-KDTM ngay 07 thang 9 nam 2022, Quyét dinh hodn phién
toa s6 117/2022/QDST-KDTM ngay 29 thang 9 nim 2022 va Thong bao dinh
chinh s 1132/TB-TA ngay 03 thang 10 nam 2022, giita cic duong sy:

1. Nguyén don: Cong ty C6 phan X ,

Tru sé: Puong S, Phuong V, thanh pho Z, tinh Ba Ria- Viing Tau.

Nguoi dai dién hop phap cua Nguyén don: Ong N, 1a nguoi dai dién hop
phap theo Gy quyén. (Theo Gidy uy quyén ngay 12/4/2022)

Pia chi: Puong T, Phudong Q, thanh phd B, tinh Ba Ria- Viing Tau.
(Co6 mat)

2. Bi don: Cong ty Co phan B o

, Tru s6: Puong T, Phuong X, Quén Y, Thanh pho HO6 Chi Minh.
(Vang mait)
NOI DUNG VU AN:
Trong Bon khoi kign dé ngay 11/01/2021 va céc loi khai trong qué trinh

gidi quyét v an, nguyen don Cong ty Cé phan X ¢6 ong N la nguroi dai dién hop
phéap theo 1y quyén trinh bay:



Ngay 15/5/2010 gitra Cong ty Co phan X (X) va Cong ty C6 phan D (D)
c6 ky két Hop dong thi cong xay lap s6 49A Cong trinh “PETROVIETNAM
LANDMARK?” géi thau sb 4 “thi cong. khéi can ho gom cac hang muc: Dai
mong, tang him va hé théng co dién ngam; Két cau phan than; Cong tac hoan
thién; Cong tadc nhom-kinh (vach kinh, ctra nhom kinh); Hé théng co dién; Hé
thdng thang may va Hang muc canh quan cong trinh ctia Block C va D”. Gia tri
hop dong d4 bao gdm thué VAT tam tinh 14 236.698.000.000 dong.

Ngay 26/12/2010 gitta B va X ky phu luc hop dong thi cong xay lap sd
160/PLHPTC-PVC-SG/PVC-IC, theo d6 gia tri Hop dong tam tinh la
104.769.143.000 d6ng; pham vi cong viée tai Piéu 1 Phu luc Hop dong. Gia tri
Hop dong s& duoc diéu chinh trong trudng hop bo sung, diéu chinh khéi luong
thue hién so véi Hop dong.

Qué trinh thyc hién Hop dong, X da thyc hién day du hop dong, hop dong
da duoc thuc hién xong, thAng 8/2012 hai bén ky ho so quyét toan, theo do:

Tong gié tri cua hop dong (d4 cd VAT): 341.467.143.000 dong

+ Gi4 tri cia hop dong 49A (da c6 VAT): 236.698.000.000 dong;
+ Gi4 tri cia hop dong 160 (d4 c6 VAT): 104.769.143.000 dong.
Gia tri quyét toan (dd co VAT): 131.206.883.212 dong
+ Gié tri quyét toan HD 49A (d3 c6 VAT): 31.790.169.212 dong ;
+ Gi4 tri quyét toan HD 160 (da c6 VAT): 99.416.714.000 dong;
Gia trj cong viéc ting thém (d4 c6 VAT): 0 dong.

Gia tri da thanh toan (d& co VAT): 105.110.757.287 dong ;
Gia tri con phai thanh toan (d8 c6 VAT):  26.096.125.925 dong.

’ V& gia tri hop dong di duoc cac bén théng phét dong y thé hién tai 1}6 Y
quy¢t toan da dugc cac bén ky, dong dau day du, dén nay b van con ng X so tién
no goc 1a 26.096.125.925 dong.

~ X ciing da xuét hoa don VAT day dii cho D thé hién tai cac hoa don (da
bao gom VAT):

+ Ngay 26/08/2010: 20.580.354.400 dong;
+ Ngay 19/10/2010: 51.380.007.277 dong;
+ Ngay 10/01/2011: 27.009.866.397 dong;
+ Ngay 03/06/2011: 34.200.610.177 dong;
+ Ngay 12/10/2011: 2.419.214.000 dong.

~ Céc hda don VAT trén day da dugc X giao ddy du cho D bang hinh thirc

chuyén truc tiép cho D va da duogc thé hién trén s6 sach ké toan, doi chiéu cong
ng gqua Cac nam.

Tuy nhién, ké tur ngay ky Quyét toan hop dong dén nay, mac du X da

nhiéu 1an gii CONg vin va tryuc tiép Ién tru s& B dé ky dbi chiéu cdng no va dé
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nghi D thanh toén s6 tién no gbe va 1ai cho X (xem cong ven dé nghi thanh toan
dinh kem), nhung dén nay da hon 8 ndm ké tir ngay ky Quyet toan hop ddng va
cam két thanh todn nhung D van khdng phdi hop giai quyét dat diém vu viéc,
van chua thanh toan khoan ng con lai cho X. B da vi pham nghiém trong nghia
vu thanh toan theo hop dong, xam pham nghiém trong dén quyén loi hop phap
cua X, gian tlep day X 1am vao tinh trang tai chinh xau, ng tién thué va no dong
d6i tac rat nhiéu.

T nhitng ndi dung, can ct phap ly trinh bay trén, X yéu cau Toa budc
b phai thanh toan cho X tong sb tién ng gbc cong vai s tién 13i tam tinh trén
tong sd no gdc dén ngay 01/01/2021 1a: 46.880.203.489 (Bon muroi SAU ty, tam
tram tam muot triéu, hai tram lé ba nghln bén tram tam muroi chin) dong trong
do: So tién ng gdc 1 26.096.125.925 dong, S tién I&i cham tra tinh trén tong 80
ng goc 26.096.125.925 dong tam tinh dén ngay 11/01/2021 theo muc I&i suat
0,03%/ngay la 20.784.077.564 dong.

Ngay 04/5/2022 va sau d6 1a ngay 06/6/2022, X c6 Pon khéi kién (bd
sung) yéu cau Toa tinh 14i suat cham tra theo quy dinh tai Diéu 306 Luat Thuong
mai nam 2005 cho dén ngay xét xtr so tham, tam tinh dén ngay 06/6/2022 véi s6
tién 13 4.961.659.997 dong. Tong cong sb tién X yéu cau Toa budc D phai tra
tong so no gom 31.057.785.922 dong (trong do6 sé tién ng goc 1a 26.096.125.925
dong; so tién no 13i 12 4.961.659.997 dong).

Ngay 08/6/2022, Tda &n nhan dan Quan 3 ban hanh Théng bao ndp tién
tam Gng an phi sé6 522/TB-TA va ngay 09/6/2022, nguyén don X nhén duogc
Théng bao néu trén. Tuy nhién cho dén nay, nguyén don X van chua ndp bién
lai dong tién tam tng an phi cho Toa dé thé hién thyuc hién nghia vu ndp tién tam
{rmg an phi bo sung cho yéu cau bd sung nay.

Tai phién toa:

- Nguyen don Cong ty Cé phdn X ¢6 6ng N Ia Ngueoi dai dién hop phap
theo 1y quyén trinh bay: Ong xac dinh Nguyén don van _gilt nguyén yéu céu khoi
ki¢n tai Don khai kién ngay 11/01/2021 vé viéc yéu cau Toa budc Bi don phai
thanh toan cho Nguyén don sé tién 46.880.203.489 (Bon muroi SAU ty, tam trdam
tam mueoi triéu, hai tram 1é ba nghin, bon trdam tam mueoi chin) dong lam mot lan
ngay khi ban an cua Toa ¢ hiu lyc phap luét, trong do: So tién ng gbc la
26.096.125.925 dong, S6 tién 1&i cham tra tlnh trén tong so ng gbe
26.096.125.925 ddng 14 20.784.077.564 dong (s6 tién I4i trén tong s6 no gde tam
tinh dén ngay 11/01/2021 theo murc 14i suit 0,03%/ngay) theo Bang ké tinh lai
cham tra ngay 31/12/2020 do Nguyén don lap. Do phia Nguyén don chwa nop s6
tién tam Gmg an ph1 bd sung cho yéu cau khai kién bo sung tai Bon khdi kién
ngay 04/5/2022 va ngay 06/6/2022 nén khong yéu cau Bi don phai tra 13i phat
sinh ké tir ngdy 12/01/2021 cho dén ngay Toa xét xu.

- Bi don Céng ty Co phan B: Vang mat.
Pai dién Vién kiém sat nhan dan Quan 3 phat biéu y kién: Qua trinh giai

quyét, thu thap ching cir va tai phién toa Tham phan Hoi dong xét xur da tuan
thit ddng quy dinh cta phap luat. V& ndi dung giai quyét vu 4n, nhan thay yéu
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cau khai kién cta nguyén don Cong ty Cb phan X 1a ¢6 co s dé chap nhan. Dé
nghi Hoi ddng xét xir tuyén chip nhin yéu cau cua Nguyén don.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac chung cu, tai liéu c6 trong hd so vu an duoc
tham tra tai phién toa, Ho1 dong xét xtr nhan dinh:

[1]. V& t6 tung:

[1.1]. V& quan hé tranh chap: Nguyén don khoi kién Bi don phai thuc
hién nghia vu tra ng theo Hop dong thi cong xay lap s6 49A Cong trinh
“PETROVIETNAM LANDMARK?” g6i thau s6 4 “thi cong. khéi can ho gom
cac hang muc: Pai mong, tang ham va hé thong co dién ngam; Két cdu phan
than; Cong tac hoan thién; Cong tdc nhom-kinh (vach kinh, ctra nhom kinh); H¢
théng co dién; Heé thong thang may va Hang muc canh quan cong trinh cua
Block C va D” ngay 15/5/2010 va Phu luc Hop ddng thi céng xay lip sd
160/PLHDTC-PVC-SG/PVC-IC, ngay 26/12/2010, nén day la vu an “Tranh
chap vé hop dong xay dung” dugc quy dinh tai khoan 1 Piéu 30 cua B luat TS
tung dan sy nam 2015.

[1.2.]. V& tham quyen Do Bi don ¢6 try s¢ chinh tai Puong T, Phuong
X, Quén Y, Thanh phé H6 Chi Minh nén vy an thudc tham quyén giai quyét clia
Toa an nhan dan Quan 3, can cr diém b khoan 1 Piéu 35, diém a khoan 1 Diéu
39 ctia BO luat T6 tung dan sy nam 2015.

[1.3]. V& thu tuc xét xir ving mat: Ngay 16/5/2022, Toa &n nhan dan
Quan 3 c¢6 ban hanh Thong bao s6 211.1/TB-TA yéu cau stra doi, bd sung gidy
iy quyén sd 343/XLDKSG ngay 15/11/2021 cta Giam dbc P ty quyén cho 6ng
T tuy nhién bi don Cong ty Cé phan P van khéng thuc hién viéc sira doi, bo
sung gidy oy quyen theo yéu cau cia Toa. Bén canh d6, Bi don ctng da dugc
téng dat, niém yét hop 16 Thong bao vé viéc thu 1y vu an, Gidy triéu tap dé trinh
bay v kién, cac Thong bao vé phién hop kiém tra viéc giao nop t1ep can, cong
khai chimg ctr va hoa giai, cac Quyét dinh dua vu an ra xét Xu, Quyet dinh hoan
phién toa va Gidy triéu tp dé tham gia phién tdoa nhung van vang mat, mic du
da duoc Toa an tri¢u tap hop 1€ 1an thir hai. Can ¢t vao diém b khoan 2 Diéu 227
B6 luat T6 tung dan sy nam 2015, Toa 4n nhan dan Quén 3 tién hanh xét xur
vang mit bi don Cong ty C6 phan D.

[2]. V& yéu cau khoi kién caa Nguyén don:
[2.1]. Vé tién géc:

Ngay 15/5/2010, giita Nguyén don va Bi don c6 ky két Hop ddng thi
cong xay lap s6 49A Cong trinh “PETROVIETNAM LANDMARK” g6i thau s
4 “thi cong khéi can ho gom cac hang muc: Dai mong, ting ham va hé thong co
dién ngam; Két cdu phan than; Cong tac hoan thién; Cong tac nhém-kinh (vach
kinh, cwra nhom kinh); Hé théng co dién; He thong thang may va Hang muc canh
quan cong trinh cua Block C va D” véi gia tri Hop dong d& bao gom thué gia tri
gia tang (VAT) dugc tam tinh theo Tong muc dau tu twong tng Vi cac hang
muc goi thau dugc cap c6 tham quyén phé duyét 1a 236.698.000.000 (Hai trdm
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ba muoi sau ty, sau tram chin muwoi tam triéu) dong (chua bao gém giam gia
3%), 1a tong sb tién dé Bén B (Nguyén don) thuc hi¢n tat ca cc hang muc cong
viéc mo ta trong Hop dong nay tuan theo tat ca cac diéu khoan trong Hop déng.
Gia tri hop dong nay la tong gia tri cac Phu luc Hop dong cua cac hang muc
trong goi thau nay.

Ngay 26/12/2010, gilta Nguyén don va Bi don c6 ky két Phu luc Hop
dong thi cong xay lap s6 160/PLHDTC-PVC-SG/PVC-IC, véi gia tri Hop dong
d4 bao gom thué gia tri gia tang (VAT) 1a 104.769.143.000 (Mor tram le bon ty,
bay tram sau muoi chin triéu, mot tram bén muwoi ba nghin) dong; cac khoan khau
trir gom: Phi thau phu 0,8% 1a 838.153.000 dong, kinh phi nop PVC 1,5% la
1.571.537.000 d6ng. Gi4 tri hop ddng sau khi khau trir 1a 102.359.453.000 (Mgt
tram 1é hai ty, ba tram ndm muwoi chin triéu, bon tram nam mueoi ba nghin) dong.

Thang 8/2012, Nguyén don va Bi don ky Bang tong hop gia tri quyét
toan cong trinh “PETROVIETNAM LANDMARK APARTMENT”, hang muc:
Phan than- Block C&D, qua d6 thé hién:

- Tong Gia tri cuia Hop dong (da c6 VAT) gom: Gia tri cuia Hop dong
49A (da co VAT) va Gia tri ctia Phu luc Hop dong 160 (da co VAT) la:

236.698.000.000 dong + 104.769.143.000 dong = 341.467.143.000 dong.

- Gi4 trji quyét toan (da c6 VAT) gom: Gia tri quyét toan Hop dong 49A
(44 c6 VAT) va Gia tri quyét toan Phu luc Hop dong 160 (d& c6 VAT) la:

31.790.169.212 ddng + 99.416.714.000 ddng = 131.206.883.212 ddng.
- Gia tri cong viéc tang thém (dd c6 VAT): 0 dong.
- Gi4 trj d4 thanh toan (44 c6 VAT): 105.110.757.287 dong.
- Gi& tri con phai thanh toan (da c6 VAT) la:
131.206.883.212 ddng - 105.110.757.287 dong = 26.096.125.925 dong.

Do d6, Hoi dong xét xir xét thay yéu cau khoi kién cua Nguyén don 1a
c6 co s&, nghi nén chap nhan, budc Bi don phai thanh toan sb tién no goc l1a
26.096.125.925 (Hai muoi sau ty, khong tram chin muwoi sau triéu, mot tram hai
muoi lam nghin, chin tram hai mwoi ldm) dong 1am mot 1an ngay sau khi ban an
c6 hi¢u luc phap luat.

[3.2.] V& s6 tién 141 do chdm thanh toan:

Tai Pon khai kién dé ngay 11/01/2021, ciing nhu céc 10i khai trong sudt
qua trinh Toa 4n giai quyét vu an, Nguyén don yéu cau Bi don thanh toan so tién
13 do cham thanh toan cong ng con lai tinh dén ngay 11/01/2021 (theo Bang ké
tinh 14 cham tra ngdy 31/12/2020 do Nguyén don lap) voi muc 13i sult
0,03%/ngay, tirc 09%/thang, tirc 10,8%/nam véi s tién 1a 20.784.077.564 (Hali
muoi ty, bay tram tém muoi bon triéu, khong tram bdy muwoi bdy nghin, ndm
trdam sdu muoi bon) dong.

Cin ctr Cong van sb 2476/CNTPHCM-KHTH ngay 17/6/2022 cua Ngan
hang TMCP Cong thuong Viét Nam — Chi nhdnh Thanh pho H6 Chi Minh thi
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mirc 13i suat ng quéa han (d6i voi khach hang 1a doanh nghiép) 1a: 150% lai suat
cho vay trong han, tirc 150% x 9%/nam = 13.5%/nam.

Cin cir Cong van sd 2225/CV-QLN.22 ngay 27/6/2022 ciia Ngan hang
TMCP A Chau thi mic 13i suat ng qua han (di v6i khach hang 1a doanh nghiép)
1a: 150% 13i suét cho vay trong han tai thoi diém chuyén no qua han, tirc 150% x
9%/nam = 13.5%/nam.

Cin cir Cong van sd 7863/HCM-TH ngay 14/7/2022 cua Ngan hang
TMCP Ngoai thuong Viét Nam — Chi nhanh Thanh ph6é H6 Chi Minh thi mirc 1ai
suat no qua han (d6i véi khach hang 1a doanh nghiép) la: 150% 1ai suat cho vay
trong han, tirc 150% x 11.10%/nam = 16.65%/nam.

Nhu vay, 13i suat trung binh trén thi truong cta ba Ngan hang Thuong
mai la: 13.5%/nam + 13.5%/nam + 16.65%/nam= 14.55%/nam.

Nhu vy, Nguyén don yéu cau 1ai sudt chdm thanh toan 1a 10,8%/nam la
6 loi cho Bi don, nghi nén chap nhan.

‘ Do d6, chap nhan toan bd yéu c?u; khoi kién cua Nguyén don vé viéc yéu
cau Bi don phai thanh toan lam mot lan so tién 46.880.203.489 (Bon muoi Séu‘ ,
tam zram tam muroi trigu, hai tram lé ba nghin, bon tram tam muoi chin) dong
ngay khi ban an cua Toa c6 hiéu luyc phap ludt, trong do: So tién ng goc la
26.096.125.925 dong; so tien l&i cham tra la 20.784.077.564 dong (tam tinh dén

ngay 11/01/2021 theo murc l3i suat 0,03%/ngay) theo Bang ké tinh 14i cham tra
ngay 31/12/2020 do Nguyén don lap.

[3]. V& an phi dan sy so thim: Do toan bd yéu cau ctia Nguyén don
dugc chap nhan nén Bi don phai chiu toan bd an phi dan su so tham.

Vi cac 1€ néu trén,
QUYET PINH:

- Ap dung khodn 1 Picu 30, diém b khoan 1 Diéu 35, diém a khoan 1
Piéu 39, khoan 1 Piéu 147, diém b khoan 2 Diéu 227, Dicu 266, khoan 1
bicu 273 Bo luat To tung dan sy nam 2015;

- Ap dung Piéu 306 Luat Thuong mai nam 2005;

- Ap dung Nghi quyet sO 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy
ban Thudng vu Qudc hdi vé mirc thu, mién, giam, thu, ndp, quan 1y va str dung an
phi va 1¢ phi Toa &n va Danh muc an phi, I¢ phi Toa an (ban hanh kém theo);

- Ap dung Luat Thi hanh an dan sy nam 2008, d dugc sira doi, bo sung
nam 2014.
Tuyén xu

‘ 1/. Chip nhan toan bd yéu cau khai kién caa Nguyén don Cong ty Co
phan X:

Bugc Cong ty C6 phan D phai tra cho Cong ty C6 phan X tong sd tién
46.880.203.489 (Bon muoi Sau ty, tam tram tam muoi triéu, hai tram lé ba nghin,
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bon tram tam mucoi chin) dong 1am mot lan ngay khi ban an ciia Toa c6 higu lyc
phap luat, trong do: So tién ng goc la 26.096.125.925 dong, so tien ng lai 1a
20.784.077.564 dong.

Ké tir ngdy Cong ty Co phan X ¢6 don yéu cau thi hanh an, néu Cong ty
C6 phan B cham thi hanh an sd tién néu trén thi hang thang Cong ty Cb phan b
con phai chiu tién 14i trén s6 tién cham tra theo 13i sut ng qua han trung binh
trén thi truong tai thoi diém thanh toan twong tmg véi thoi gian cham tra.

2/. V& an phi dan su so thim: Cong ty C6 phan X phai chiu 154.880.203
(M§t tram nam muwoi bon triéu, tam tram tdm mwoi nghin, hai tram 1é ba) dong.

Tra lai cho Cong ty C6 phan X so tién 77.440.102 (Bay muoi bdy triéu,
bon tram bon muwoi nghin, mét tram 1é hai) dong 1a tién tam Gmg an phi da nop
theo Bién lai thu tién sb 0007440 ngay 19/3/2021 cta Chi cuc Thi hanh 4n dan
su Quan 3, Thanh phé H6 Chi Minh.

3/. Vé quyén khang cao: buong su ¢6 mét duoc quyén khang cao trong
han 15 (Muoi lam) ngay ké tir ngdy tuyén an. Riéng duong sy vang mat duoc
quyén khang céo trong han 15 (Muoi lam) ngay ké tir ngdy duoc tong dat ban an
hodc ban an duoc niém yét hop 18.

Truong hop ban an, quyét dinh dugc thi hanh theo qui dinh tai Diéu 2
Luat Thi hanh an dan su thi nguoi dugc thi hanh an dan sw, nguoi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, ty nguyén
thi hanh 4n hodc bi cudng ché thi hanh 4n theo qui dinh tai cac Piéu 6, 7, 9
Luat Thi hanh an dan su; thoi hiéu thi hanh an duoc thuc hién theo qui dinh tai
Diéu 30 Luat Thi hanh an dén su./.

Noi nhn: TM. HQI PONG XET XU SO THAM
- TAND TP. HCM; THAM PHAN — CHU TQA PHIEN TOA
- VKSND Quién 3;

- Chi cuc THADS Quan 3;
- Cac duong su;
- Luu: VP, ho so.

Tran Thi Anh Phuong



