TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Doc 14p — Tu do — Hanh phiic
Bén 4n sb: 189 /2022/DS - PT
Ngay: 22-4-2022
VIV “Tranh chdp vé thira ké tdi

san, tranh chdp quyén sir dung
dar”.

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phéin Hpi dong xét xir phiic thdm gom co:

Thiam phén - Chii toa phién toa: Ba V5 Thi Kim Thuong

Cdc Tham phdn: Ba Nguyén Thi Lan Huong

Ong Lai Huynh Ta

Thue ky phién toa: Ba Nguyén Thi Thuy, Thu ky Toa an nhan dan Thanh phd Ho
Chi Minh.

- Pqi dién Vién kiém sdat nhin dan Thanh phé Hé Chi Minh tham gia phién
toa: Ong P Van Hiéu — Kiém sat vién.

Ngay 22 thang 4 nim 2022, tai tru s& Toa 4n nhan dan Thanh phd Ho Chi
Minh xét xtr phiic thim cong khai vu an thu 1y s6 297/2021/TLPT-DS ngay 24
thang 12 nam 2021 vé viéc “Tranh chap vé thira ké tai san, tranh chap quyén sir
dung dat”.

Do ban an dan sy so tham s 194/2021/DS-ST ngay 20 thang 4 nam 2021 cua
Tda 4n nhan dan huyén H, Thanh phé H5 Chi Minh bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xir phic tham sb 349/2022/QD - PT ngay 16
thang 02 ndm 2022; Quyét dinh hodn phién toa sé 2553/2022/QP-PT ngay 16
thang 3 nam 2022 va Quyét dinh dwa vy an ra xét xtr phiic tham s 941/2022/QP -
PT ngay 22 thang 3 nam 2022 cta Toa an nhan dan Thanh phé H6 Chi Minh, gitta
cac duong su:

- Nguyén don: Ba Vii Thi Phuong L, sinh ndm 1958.
Dia chi: 1/7B, dp 2, xa T, huyén H, Thanh phé H6 Chi Minh.

Ngueoi dai dién hop phap cua nguyén don: Ba Pang Tinh Q, sinh nam 1984;
(ba Q c6 mat).



Dia chi: 290/1 khu phd 3, phuong A, Quan S, Thanh phd H5 Chi Minh; La
ngudi dai dién theo Uy quyén cua nguyén don theo Hop ddng uy quyén ngay 7
thang 5 nam 2021;

- Bi don:

1. Ong Pham Hoéng H, sinh nam 1970 (vang mat).

Dia chi: 85/7 ap G, xa T, huyén H, Thanh phd Ho Chi Minh.
2. Ong Pham Hong B, sinh nam 1972; (6ng B ¢6 mat).

Dia chi: 52/3 4p G, xa T, huyén H, Thanh phd HO Chi Minh.
Ngueoi c6 quyén loi, nghia vu lién quan:

1.Ba Pham Thi Tu A, sinh ndm 1954 (Véng mat).

Dia chi: 68 duong 154, t6 3, khu phé 3, phuong E, thanh phd D, Thanh phd
Hb Chi Minh.

2. Ong Pham Héng C, sinh nam 1960; (6ng C c6 mat).
Dia chi: 52/3B 4p G, xa T, huyén H, Thanh phé H6 Chi Minh.
3. Ba Pham Thuy Hoang Y, sinh nam 1983 (xin vang mat).
Dia chi: 52/3 4p G, xa T, huyén H, Thanh phé H6 Chi Minh.
4. Ong Pham Hoang N, sinh ndam 1983 (xin vang mit).
Dia chi: 52/3 4p G, xa T, huyén H, Thanh phd H6 Chi Minh.
5. Ba Pham Phuong Ha G, sinh ndm 2000 (xin Va"mg mat).
Dia chi: 1/7B, ap 2, xa T, huyén H, Thanh phé H6 Chi Minh.
Do c6 khang céo ciia bi don — dng Pham Hong B.

NOI DUNG VU AN:

Qud trinh tham gia t6 tung, nguyén don ba Vii Thi Phwong L ¢é nguoi dai
dién theo 11y quyén — ba Tran Thi Ngoc U trinh bay:

Ba L va 6ng Pham Hong M 14 vg chong két hon nam 2002, c6 mot con chung
la Pham Phuong Ha G.

Ong Pham Hong M 1a con ctia cia ong Pham Hong I va ba Pong Thi O. Ong
I va ba O c6 06 nguoi con, gém: Pham Héng C, Pham Héng B, Pham Héng H,
Pham Thi Tad A, Pham Héng R (chét nam 1993) va Pham Héng M (chét nam
2017).



Khi 6ng I va ba O con séng co tao 1ap duogc tai san la: Quyén st dung d4t hai
thira sb 442, 443 to ban d6 sb 1, dién tich 2.567m2 theo Giéy chirng nhan )
863QSDD/Pot 5/1998; va Quyén st dung dat dién tich 150,2m2 thudc thira sé 87,
td ban d6 s6 48 (TL 2005) xa T, huyén H da ké khai dang ky, chua cé gidy chung
nhan quyén sir dung dit.

Vao thang 6/2003, 6ng I va ba O ting cho 6ng Pham Hong M quyén st dung
dat dién tich 150,2m2 thudc thira s6 87, to ban d6 s 48 (TL 2005) xi T, huyén H.
Viéc tang cho trén duoc 6ng I va ba O xic nhan bang Gidy cam két ngiy
20/6/2012, ching thuc tai UBND x3 T. Cung nam d6, vo chong ba L ¢6 x4y nha s6
52/3C 4p G, xa T, huyén H trén phan dat duogc ting cho.

Ngay 18/01/2017, 6ng Pham Hong M chét khong dé lai di chuc.

Ngay 03/3/2017, ba L dai dién dong thira ké theo phap luat cia ong M khai
trinh 1ap thu tuc hop thirc héa nha dét thudc thira sb 87, to ban d6 s 48 (TL 2005)
c6 dién tich 1a 150,2m2 tai s6 52/3C 4p G, xa T, huyén H 1a phan dat ma b me
chdng di cho chong ba L. Tuy nhién, ba L nhan dugc Cong van sé 2530/CNHM
ngay 17/11/2017 cta UBND huyén H vé viéc chua c6 co so giai quyét hd so vi
phat sinh tranh chap v6i 6ng Pham Hong B. Vao thang 3/2018, ong B khong ché
quan 1y nha va dén thang 5/2018, 6ng Pham Hong H khéng ché quan Iy bai dat
trong.

Ngay 11/12/2019, ba L khai kién c6 cac yéu cau sau: Chia thira ké ddi voi di
san cta bd me chdng ba L theo quy dinh ctia phap luat. Pé nghi cho ba L va con
gai ba L huong thira ké ddi v6i phan thira ké cua chong ba L dang 18 duoc hudng
tir di san ctia bd me chdng 13 gia tri ciia mot phan thira dat s6 442 va 443, to ban d6
sd 1, dién tich 2.567m2 theo Gidy ching nhin quyén st dung dat s
863QSDD/Pot 5/1998 ngay 24/9/1998 tai xa T, huyén H, Tp. H5 Chi Minh; Quyét
dinh cho ba L va con gai ba L dugc nhan phén dat va nha sb 52/3C ép G,xaT,
huyén H thudc thira s6 87, to ban dd sb 48 (TL 2005) T, dién tich 1a 150,2m2, 1a
phan dat ma bé me chong ba L da cho chong ba L; Budc 6ng Pham Hong B va ong
Pham Hong H tra lai sd tién d3 thu loi trai phép tir viéc cho thué nha tir thang
3/2018 va tién thué dat 1am bai giit xe tir thang 8/2018 dén nay 1a 35.800.000 dong.

Ngay 7/9/2020, ba L xin rat mot phan yéu cau khoi kién nhu sau: Chia thira
ké dbi véi di san ctua bé me chong ba L theo quy dinh cta phap luat. Bé nghi cho
ba L va con gai ba L hudng thira ké ddi voi phan thira ké cta chong ba L déng 18
dugc hudng tir di san ctia bd me chong 14 gia trj cia mot phan thira dat sb 442 va
443, td ban dd sb 1, dién tich 2.567m2 theo Gidy chimg nhan quyén sir dung dat sd
863QSDB/Dot 5/1998 ngay 24/9/1998 tai xa T, huyén H, Tp. H6 Chi Minh.
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Ngay 14/12/2020, ba L xin rat mot phan yéu cau khoi kién: Budc ong Pham
Hong B va 6ng Pham Hong H tra lai s6 tién da thu loi trai phép tir viéc cho thué
nha tir thang 3/2018 va tién thué dat 1am bai giir xe tir thang 8/2018 dén nay la
35.800.000 dong.

Tai phién toa, ba Vii Thi Phwong L ¢6 yéu cau nhw sau:

Cong nhan phan dat c6 dién tich 150,2m2 thudc thira dat s6 87, to ban d6 sb
48, Bo dia chinh xa T, huyén H (tai liéu nam 2005), trén dit c6 can nha dién tich
xay dung 12,3m2, dia chi 52/3C ap G, xa T, huyén H, Thanh phé H6 Chi Minh I3
di san thira ké cua ong Pham Héng M. Hién trang nha d4t thé hién tai ban v& nha &
dat & s6 hop dong 1278-2016/DX/DDBD do Cong ty TNHH Do dac — Xay dung —
Thuong mai X 1ap ngay 12/10/2016.

Yéu cau Toa an phan chia di san ctua 6ng Pham Hong M theo quy dinh phap
luat. Ba L dé nghi giao nha dit cho ba L va con gai 1a Pham Phuong Ha G duoc
hudng va dong ¥ thanh toan lai gid tri twong Gng v&i phan ma cac dong thira ké
khac dugc nhan theo bién ban dinh gia ngay 8/11/2020.

Vé phan cin nha trén thira dat s6 87, to ban d6 s 48 (TL 2005), do vo chong
ba L xdy dung nim 2003 khong c6 gidy phép xay dung, di duoc cip sb nha la
52/3C 4p G, hién da dap bo chi con tudng gach khong co gid tri nén khong yéu cau
chia.

Bi don — éng Pham Hong B c6 yéu cdu phdn t6 va trinh bay:

Nguén gbc phan dat néu trén do cha me 6ng B 13 6ng Pham Hong I va ba
Pong Thi O st dung dén nam 2013 di ting cho 6ng B phan dat c6 dién tich
63,3m2 thudc thira s6 87, to ban dd sé 48 (TL 2005). Theo don phan t5, ong B yéu
cau Tda an budc ba Vii Thi Phuong L phai tra lai cho ong B phan dét c¢6 dién tich
1a 63,3m2 thudc thira dat s6 87, to ban d6 so 48, toa lac tai xa T, huyén H, Thanh
phd HO Chi Minh.

Tai phién toa, di véi yéu cu ciia ba L thi 6ng B hoan toan khong dong ¥ va
gilt nguyén yéu cau phan t6. Truong hop ba L nhan dat thi ba L phai bdi thuong
cho ong B mot sb tién hop 1y d6 1a 1.000.000.000 ddng. Ong B néu phan dién tich
dat tranh chip ban dau 1a dat trong, 6ng M va ba L 1a ngudi xay dung nha, dé iy
tién cho thué phung dudng 6ng I khi ong I con sdng.

Khi ba L 1am ho so cip gidy ching nhan nim 2017 di dap mot phan nha trén
dat con lai hién trang nhu hién tai, 6ng khong biét dugc cap sé nha 52/3C va ciing
khong ¢ yéu cau gi vé nha trén dat.



Ong Pham Hong H trinh bay: d& nghi Toa 4n do vé& lai hién trang va giai
quyét vu an theo quy dinh phap luat nham bao vé luat phap cho anh em 6ng H.

Ong Pham Hong C thong nhét v6i phan trinh bay cta ong Pham Hong B va
khéng ¢ ¥ kién gi.

Ba Pham Thi Tii A trinh bay: ba 1a con cta 6ng Pham Hong I va ba Dong Thi
O, ba da di khéi H tir nam 1975 va khong nhén tai san gi cia cha me, nén ba c6 y
kién khong lién quan gi dén nha dat tranh chip, ba khong biét gi va khong c6 tranh
chap véi ai ciing khong yéu cau gi, dé nghi Toa an giai quyét theo quy dinh.

Nguroi ¢é quyén loi, nghia vu lién quan: ba Pham Thuy Hoang Y, ong Pham
Hoang N trinh bay: khong c6 y kién gi dé nghi Toa an giai quyét theo quy dinh.

Ngueoi ¢é quyén loi, nghia vu lién quan ba Pham Phuong Ha G trinh bay: dé
nghi Toa an xét xr vu an theo phéap luat va xin Véng mat trong qua trinh tb tung,
xin khong tham gia té tung.

Tai ban 4an dan sy so' tham s6 194/2021/DS-ST ngay 20/4/2021 ciia Toa 4n
nhan dan huyén H, Thanh pho Ho Chi Minh da tuyén xir:

1. Dinh chi mdt phan yéu cau khéi kién ciia nguyén don ba Vii Thi Phuong L
ve viéc:

- Phan chia di san thira ké 1a phan dét ¢6 dién tich 2.567m2 thudc thira dat so
442 va 443, to ban do so 1toa lac tai xa T, huyén H, thanh ph6 H6 Chi Minh 1a di
san cuia ong Pham Hong I va ba Bong Thi O theo quy dinh ctua phap luat.

- Budc 6ng Pham Hong B va 6ng Pham Hong H phai tra lai cho ba Vil Thi
Phuong L s6 tién thué nha 1a 35.800.000 dong.

2. Chap nhan mot phan yéu cau khoi kién cta nguyén don ba Vi Thi Phuong
L.

Cong nhan phan dat ¢6 dién tich 150,2m2 thudc thua dat s6 87, to ban do s
48, Bo dia chinh xa T, huyén H (tai liéu nam 2005), trén dat c6 cdn nha dién tich
xay dung 12,3m2, dia chi 52/3C, ap G, xa T, huyén H, Thanh pho H6 Chi Minh la
di san thura ké cua ong Pham Hong M.

Hién trang nha dat thé hién tai ban v& nha & dat ¢ s6 hop dong: 1278-
2016/bX/DDBBD do Cong ty TNHH Do dac - Xay dung — Thuong mai X lap ngay
12/10/2016.

Céac ddng thira ké ctia 6ng Pham Hong M 1a 6ng Pham Hoéng I (cha dé, chét
nam 2018), ba Vi Thi Phuong L (vg) va ba Pham Phuong Ha G (con dé¢) moi
nguoi duge hudng 1/3 di san thura ké.

Ba Vi Thi Phuong L,Vé‘l ]:)é Pham Phl{ong Ha G duoc nhan phﬁn dat co dién
tich 150,2m2 thudc thira dat s6 87, to ban do6 s 48, B¢ dia chinh xa T, huyén H (tai



li¢u nam 2005), trén dat cp cajn nha dién tich xay dung 12,3m2, dia chi 52/3C ép G,
xa T, huyén H, Thanh ph6 H6 Chi Minh.

Khi ban an c6 hi¢u luc phap luat, ba Vi Thi Phuong L va ba Pham Phuong Ha
G dugc quyén lién hé cac co quan Nha nude co tham quyén thyc hién viée dang ky
khai nhan di san thira ké ciia ong Pham Hong M va xin cip Gidy chimg nhan
quyén st dung dat, quyén s hiru nha ¢ va tai san khac gan lién v6i dét theo dung
hién trang quan ly, st dung va ding quy dinh phap luét.

Ba Vi Thi Phuong L va ba Pham Phuong Ha G c6 nghia vy thanh toan cho
cac dong thira ké ciia ong Pham Hong I 1a ong Pham Hong C, 6ng Pham Hong B,
6ng Pham Hong H, ba Pham Thi Ta A va 6ng Pham Hong R (chét nim 1993) mdi
ngudi sb tién 1a 100.133.333 dong. Ba Pham Thuy Hoang Y va ong Pham Hoang
N 1a thira ké thé vi ciia 6ng Pham Hong R mdi nguoi duwoc nhan sb tién 1a
50.066.666 dong. Viéc thanh toan tién dugc thyc hién ngay khi ban an ¢ hiéu luc
phap luat.

Ké tir ngay ban an co6 hi¢u lyc phap luat, nguol dugce thi hanh an c¢6 don yéu
cau thi hanh an ma nguoi phai thi hanh an khong thi hanh thi hang thang con phai
chiu 13i suét theo quy dinh tai Piéu 357 va Diéu 468 Bo luat dan sy nam 2015 dbi
v6i s6 tién chua thi hanh an tuong ing voi thoi gian cham thi hanh an.

3. Khong chap nhan toan bd yéu cau phan té cia ong Pham Hf}ng B vé viéc
budc ba Vi Thi Phuong ,L phéi tra lai cho‘ 6ng Pham Hong B phan dat c6 di¢n tich
la §3,3‘m2, thudc thira dat s6 87, to ban do so6 48, toa lac tai xa T, huyén H, Thanh
pho H6 Chi Minh.

4. V& 4n phi:

Ba Vi Thi Phuong L la nguoi cao tudi duge mién ndp tién tam tng an phi va
an phi dan sy so tham.

Ong Pham Hong B phai chiu 5.006.667 dong an phi dan sy co gia ngach va
300.000 dong an phi dan sy so tham, dugc tinh can trir vao sb tién tam ng an phi
d3 nop 1a 12.000.000 dong theo bién lai thu tam Gng an phi, 16 phi Toa an sb
AA/2019/0077202 ngay 17/12/2020 cua Chi cuc Thi hanh an dan sy huyén H. Ong
B dugc hoan tra so tién tam tng an phi da nop 1a 6.693.333 dong.

Ba Pham Thi Ta A, ong Pham Hong C va 6ng Pham Hong H mdi ngudi phai
chiu 5.006.667 dong an phi dan sy c6 gid ngach.

Ba Pham Thyy Hoang Y va 6ng Pham Hoang N mdi ngudi phai chiu
2.503.333 dong an phi dan su c6 gia ngach .

Thi hanh tai Chi cyc thi hanh an dan su c6 tham quyén.

Ba Pham Thi Ta A va 6ng Pham Hong C 1a ngudi cao tudi thudc truong hop
m1en nop t1en an phi dan sy so tham. Ba TG A va 6ng C s& duoc xem xét mién nop
tién an phi néu c6 don xin mién an phi theo quy dinh.

Ngoai ra, ban an con tuyén vé quyén khang cdo, quyén thi hanh &n cho cac bén
duong su.



Ngay 4 thang 5 nam 2021, bi don 6ng Pham Hong B khang cdo toan bo ban an
50 tham sd 194/2021/DS-ST ngay 20 thang 4 nam 2021 cua TAND huyén H. Yéu
cau Toa an cap phuc thim béc toan bd yéu cau khoi kién ciia nguyén don.

Tai phién toa phuc tham:

Nguyén don khong rat don khéi kién; Nguoi khang cdo khong rat don khang
cao; Cac duong sy khong thoa thudn duge voi1 nhau vé viée giai quyét vu an.

Bi don 6ng Pham Hong B trinh bay khang cdo toan bd ban an so thdm: yéu cau
Toa an bac toan b yéu cau khoi kién cua nguyén don ba Vi Thi Phuong L, chap
nhan yéu cau phan t6 cua bi don.

Pai dién theo Gy quyén cia nguyén don trinh bay: yéu cdu khang cdo cua bi
don khong c6 co s@, dé nghi gilt nguyén ban an so tham.

Pai dién Vién kiém sat nhan ddan Thanh phé Ho Chi Minh phdt biéu ¥ kién:

Vé viéc tuan theo phép luat td tung cua nguoi tién hanh t6 tung va nguoi tham
g1a t6 tung: trong qua trinh giai quyet vu an ctia Tham phan, Ho1 dong x€t xu, vigc

chap hanh phap luat ciia ngudi tham gia t tung trong giai doan xét xir phuc tham
dung theo quy dinh cta Bo luat td tung dan sy.

Vé noi dung: Ngay 04/05/2021, 6ng Pham Hong B nop don khang cao toan bo
ban an déan su so tham, yéu cau Toa 4n bac toan bo yéu cau khoi kién cta nguyén
don. Can ¢t khoan 1 Piéu 273 B luat td tung dan sy ndm 2015, khang céo con
trong han luét dinh.

V& yéu cau chia thira ké: Toa an so tham xac dinh phan dién tich 150,2m2
thudc thira dat s6 87, to ban dd sd 48, Bo dia chinh xa T, huyén H (tai liéu 2005),
trén dat c6 cin nha dién tich xay dung 12,3m2, dia chi 52/3C 4p G, xa T, huyén H,
thanh phé HO6 Chi Minh 1a di san thira ké cia 6ng Pham Hong M chét dé lai 1a co
co s& dé chip nhan.

Vé hang thira ké: Toa an so thim xéac dinh hang thira ké ciia 6ng Pham Hong M
c6 03 ngudi gdm cha dé 1a 6ng Pham Hong I, vo 14 ba Vil Thi Phuwong L va con 1a
Pham Phuong Ha G la c6 co s6. Ong Pham Hong I chét nén hang thira ké ciia 6ng I
gdm cac con 6ng I 1a: Ong Pham Hong C, Pham Hong B, Pham Hong H, ba Pham
Thi TG A va 6ng Pham Hong R (chét nam 1993) c6 con hudng thira ké thé vi 1a ba
Pham Thuy Hoang Y va dng Pham Hoang N.

Vé chia thira ké: Di san ctia 6ng Pham Hong M duoc chia 1am 03 phan cho 03
ky phan va giao hién vat cho ba L, ba G; ba L, ba G ¢6 trach nhiém hoan gia tri ky
phan cho céc thira ké ctia 6ng Pham Hong I gom: Ong Pham Hong C, Pham Hong
B, Pham Hong H, ba Pham Thi Ta A va 6ng Pham Hong R (chet nam 1993) moi
ngudi s6 tién 13 100.133.333d. (Phan ctia 6ng Pham Hong R chét c¢6 con hudng thé
vi 12 ba Pham Thuy Hoang Y va ong Pham Hoang N mdi nguoi duoc nhan s tién
1a 50.066.666d). Viéc thanh toan tién dugc thue hién ngay khi ban an co6 hi¢u luc
phap luat. La co6 co s¢, dung quy dinh.



V& tranh chip quyen st dung dat gitra ong Pham Hong B va ba Vii Thi Phuong
L theo don phan t6: Ong B cho rang phan dat 6ng duoc cha, me ting cho co dién
tich 63,3m2 thudc thira 87, to ban d s6 48 B dia chinh xa T, huyén H. Tuy nhién,
qua thu thap chuang cir hop dong ting cho nha dit giira 6ng Pham Hong I va ba
Pong Thi O cho 6ng Pham Hong B tai hop dong tang cho sé cong chimg 010242
ngdy 05/09/2013 thi dién tich tang cho 12 200m2 thudc thira 272, t& ban d6 sb 48
xd T, huyén H, Thanh phdé H6 Chi Minh, khong phai 14 thira 87 to ban d6 s6 48 va
dién tich 63,3m2 nhu 6ng B trinh bay.

Nhu vay, Toa an so tham chép nhan yéu cau khéi kién cua ba Vil Thi Phuong
L vé chia di san thtra ké ciia 6ng Pham Hong M va khong chap nhan yéu cau phan
to cua 6ng Pham Hong B 1a c6 co s§. Ong B khang cdo la khong c6 co s& dé chap
nhan.

Vé 4n phi dan sy so tham: Toa an so thAm khong budc ba Pham Phuong Ha G
chiu an phi dan sy ddi voi phan thira ké di san cia ong M chét dé lai 1a
500.666.665d = 24.026.666d tién an phi dan sy so thim 1a khéng ding quy dinh
cua phap luat.

Dé nghi Hoi dong xét xtr cap phuc tham ap dung khoan 2 Piéu 308 Bo luat td
tung dan su: Khong chap nhan khéng céo ciia ong Pham Hong B. Stra Ban an so
tham s6 194/2021/DSST ngay 20/04/2021 ctia Toa an nhan dan huyén H, thanh
phd H6 Chi Minh vé phan an phi dan su so thim dbi voi ba Pham Phuong Ha G
budc phai chiu sb tién an phi 1a 24.026.666d.

NHAN PINH CUA TOA AN:

Cin ctr vao tai liéu, ching cr dd dugc xem xét tai phién toa, két qua tranh tung
tai phién toa, Hoi dong xét xur phic tham nhan dinh:

[1] V& thoi han khang cdo: Ngay 20/4/2021, Toa an nhan dan huyén H xét xir
va tuyén ban an s6 194/2021/DS-ST. Ngay 04/5/2021, ong Pham Hong B c¢6 don
khang cao ban an so thadm. Can ct khoan 1 Diéu 273 B luat TH tung dan sy 2015
thi khang cdo ctuia duong sy hop 1€ vé mit hinh thirc nén chép nhan.

[2] V& su ving mat cia cac duong sy: Ong Pham Hong H, ba Pham Thi Ta A
da duoc téng dat hop 1¢ nhung Véng mat; ong Pham Hoang N, ba Pham Thuy
Hoang Y, ba Pham Phuong Ha G c6 don yéu cAu xét xur Véng mat. Can ct Diéu
227,228, 296 clia BO luat to tung dan sy 2015, Toa 4n tién hanh xét xir vy an vang
mat cac duong sy theo quy dinh.

[3] V& uy quyen cua duong sy: nguyén don uy quyen cho ba Bang Tinh Q dai
dién tham gia t tung tai cap phiic tham theo Hop ddng ty quyén ngay 7 thang 5
nim 2021. Pong thoi ¢6 van ban thong bao cham dut viéc uy quyén dbi véi ba
Tran Thi Ngoc U. Viéc oty quyén ciia duong su 1 phu hop.

[4] V& quan hé tranh chip va thAm quyén giai quyét vu an: Nguyén don yéu
cau phan chia di san thira ké 1a dién tich dit toa lac tai xa T, huyén H. Bj don ¢
yéu cau phan td bude nguyén don tra lai dat. Toa an cép so thAm xac dinh quan h¢
tranh chap 1a “Tranh chap vé thira ké tai san va tranh chp quyén sir dung dat” va
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thudc tham quyén giai quyét ciia Toa an nhan dan huyén H theo trinh ty so tham la
phu hgp theo quy dinh phap luat.

Do c6 khang cao cua bi don nén can ctt theo quy dinh tai diém b khoan 1 DPiéu
38 BO luat t0 tung dan sy, Toa &n nhan dan Thanh pho H6 Chi Minh c6 tham
quyén giai quyet vu an theo trinh tu phic tham.

[5] Tai phién toa so tham, nguyén don rit mot phan yéu cau khoi kién dugc
Toa an cap so tham dinh chi giai quyét 1a phu hgp theo quy dinh tai khoan 2 Dicu
244 B0 luat to tung dan sy.

[6] V& ndi dung:

[6.1] Vé nguon gbc nha, dat: Can cu cac tai liéu, chimg cur tai hd so, thé hién:
ngudn gdc nha dat tai dia chi 52/3C ap G do ong Pham Hong I str dung trudc nam
1992. Thang 6/2003, 6ng I cho ong Pham Hong M mot phan dién tich khoang
150,2m2. Ong I, ba O c6 lam glay cam két x4c nhan lai viéc cho dit dugc UBND
xa T chung thuc ngay 20/6/2012. Nam 2017, 6ng M chét, vo 1a ba Vil Thi Phuong
L dai dién khai trinh phén dién tich dat néu trén theo to ung thuan dugc Van phong
cong chimg V ching thuc ngay 03/3/2017. Trén dat thudc thira 87, to ban do sb 48
(TL2005) c6 1 can nha dién tich khoang 12m2, xay dung nam 2003 khong co gidy
phép xdy dung, dd dugc UBND huyén H chirng nhan s6 nha 52/3C ép G,xaT,
huyén H, thanh phé HO Chi Minh. Nha dat st dung 6n dinh khong c6 tranh chap,
khong thudc dat cong, khong thude du an, c¢6 xac nhan cing phiéu lay y kién dan
cu va xac minh hién trang cua UBND x& T vao thoi diém ba L xin cép Glay chung
nhan nam 2017. H) so du diéu kién cip Gidy chimg nhan theo td trinh s6 4517/Ttr-
CNHHM ngay 10/7/2017 cua Vian phong diang ky dat dai TP.HCM - Chi nhanh
huyén H. Nam 2017, 6ng Pham Hong B lam don ngin chin viéc cap Gidy ching
nhan quyén sir dung dét cta ba L vi ong B xac dinh ddy 1a tai san 6ng B duoc cha
me cho, khong phai cia ba L va 6ng M.

[6.2] Tai don phan t6 ngay 16/12/2020, ong B yéu cau ba L tra lai cho 6ng dién
tich dat 63,3m2 thudc thira 87 to ban dd sd 48 duge cha me 1a ong [ va ba O tang
cho trudc day. Nhan thiy, theo céc tai liéu 6ng B cung cip thé hién, ong I va ba O
tang cho 1a phan nha dat thudc thira dat s6 272, to ban dd sb 48, dia chi 52/3 4p
Théng Nhit, x3 T, huyén H, da duoc cép Giéy chirng nhan quyén st dung dat s6
2338/2009/UB-GCN ngay 31/7/2009 cho ong I va ba O. Phan dién tich nha dat ong
B duoc tang cho khong thudc thira 87, to ban dd sé 48. Ong B cho rang phan dat
ong dugc cha, me tang cho co6 dién tich 63,3m2 thudc thura 87, to ban dd sb 48 Bo
dia chinh xa T, huyén H nhung theo hop dbng tang cho nha dat giita ong Pham
Hong I va ba Pong Thi O cho ong Pham Hong B tai hop dong tang cho ngay
05/09/2013 thi dién tich tdng cho 1a 200m2 thudc thira 272, t& ban do s6 48 xa T,
huyén H, thanh phé HO Chi Minh, khong phai 14 thira 87 to ban d6 s6 48 va dién
tich 63,3m2 nhu 6ng B trinh bay. Tai phién toa, ong B x4c nhan giira dién tich dat
ctia ong dugc ting cho theo hop dong ting cho thudc thira 272 va phan dién tich
dat dang tranh chap v6i nguyén don thudc thira 87 1a khoang dat va nha cua ong
Pham Héng C. Do do, cép so thAm nhan dinh khong c6 co s& xac dinh 6ng B duogc
cho thém mot phan dat dién tich 63,3m2 thudc thira 87, to ban dd s6 48 va khong
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chap nhan yéu cau phan t6 cia 6ng B 1a c6 can ctr. Tai cap phuc tham, 6ng B cling
khong cung cap dugc tai liéu, chirng ctt ching minh cho yéu cau cia minh nén
khong c6 co s xem xét.

[6.3] Nhu da nhan dinh néu trén, viéc Toa an cép so thAm cong nhan nha dat co
dién tich 150,2m2 thudc thira dat s6 87, to ban dd sb 48, Bo dia chinh xa T, huyén
H (theo tai li€u nam 2005), trén dat c6 can nha dién tich xdy dung 12,3m2, dia chi
52/3C ap G, xa T, huyén H, thanh pho Hb Chi Minh 1a di san thira ké cua 6ng
Pham Hong M chét dé lai 1a c6 co s¢ dé chap nhan.

[6.4] V& hang nguoi thua ké: Ong Pham Hong I (sinh nam 1934, chét ngay
02/2/2018) va ba Bong Thi O (sinh nam 1936, chét ngay 10/8/2014) co tong cong
06 ngudi con gdm: Ong Pham Hong C, 6ng Pham Hong B, ong Pham Hong H, ba
Pham Thi Ta A, 6ng Pham Hong R va 6ng Pham Hong M.

Ong Pham Hong R (chét nam 1993) ¢6 02 nguoi con 1a Pham Hoang N va
Pham Thuy Hoang Y; Ong Pham Hong M (chét ngay 18/01/2017) ¢6 vg hop phap
1a ba Vit Thi Phuong L va ¢6 01 con chung 13 Pham Phuong Ha G. Nhu vay, cp
so tham x4c dinh hang thira ké ctia 6ng Pham Hong M c6 03 ngudi gdm cha dé 1a
6ng Pham Hong I, vo 1a ba Vii Thi Phuong L va con 1a Pham Phuong Ha G 14 ¢
co s6. Ong Pham Hong I chét nén hang thira ké ctia 6ng I gdm céac con 6ng I 1a:
Ong Pham Hong C, Pham Hong B, Pham Hong H, ba Pham Thi Ta A va 6ng
Pham Hong R (chét nim 1993) c¢6 con huong thira ké thé vi 1a ba Pham Thuy
Hoang Y va 6ng Pham Hoang N.

[6.5] V& yéu cau chia thira ké ctia nguyén don: Do 6ng M chét khong dé lai
di chiic nén viéc phan chia di san dugc thuc hién theo quy dinh phap luat.

Di san ctia 6ng Pham Hong M dugc chia 1am 03 phan cho 03 ky phan. Cap
so tham chap nhan yéu cau cua ba L giao toan bo nha dat cho ba L va ba G quan
ly, str dung d6ng thoi xac dinh ba L, ba G c6 trach nhiém hoan gia tri ky phan cho
cac thira ké cua 6ng Pham Hong I gom: Ong Pham Hong C, Pham Hong B, Pham
Hong H, ba Pham Thi Ta A va 6ng Pham Hong R (chet nam 1993) moi nguoi 5O
tién 1a 100.133.333d. (Phan cua 6ng Pham Hong R chét ¢ con hudng thé vi 1a ba
Pham Thuy Hoang Y va ong Pham Hoang N mdi nguoi dugc nhan sd tién la
50.066.6664d 1a co can ctr.

[7] T nhitng nhan dinh néu trén, yéu cau khang cao cua bi don ong Pham
Hong B khong ¢6 co s¢ nén khong dugce chap nhan theo dé nghi cua dai dién Vién
kiém sat la phu hop.

[8] V& an phi dan sy so thAim: Cép so thim khong budc ba Pham Phuong Ha
G chiu 4n phi dan su ddi v&i phan thira ké di san ctia 6ng M chét dé lai 1a khong
dung quy dinh. Ba G phai chiu an phi so tham 1a 24.026.666 déng. Do d6, Hoi
dong xét XU stra moOt phan an so tham Ve an phi theo dé nghi cua Pai dién Vién
kiém sat tai phién toa 1a phu hop. Tai cap phuc tham, ba Pham Thi Ta A va ong
Pham Hong C khong c6 don xin mién &n phi theo quy dinh nén khong duoc xem
x€t mién ndp tién an phi.
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V& an phi dan su phuc thim: 6ng B khong phai chiu an phi phtc thim; hoan
lai &n phi tam ndp cho 6ng B.
Vi cac 1€ trén,
QUYET PINH:

Can ctr khoan 2 Diéu 308, 309, khoan 2 Diéu 148 Bo luit t6 tung dan su
niam 2015; cac Piéu 611, 612, 613, 651 va 652, 357 B0 luat Dan sy nam 2015; cac
Piéu 50 va 129 Luat dat dai nam 2003; , Nghi quyét so 326/2016/UBTVQH14 cua
Uy ban thuong vu Qudc hodi quy dinh vé& mirc thu, mién, giam, thu, ndp, quan Iy va
st dung an phi va 1€ phi Toa an; Luat Thi hanh &n dan su.

Khéng chap nhan khang céo cta ong Pham Hong B.

Stra mot phin Ban 4n so thAm s0 194/2021/DS-ST ngay 20 thang 4 nam
2021 cua Toa an nhan dan huyén H, Thanh pho H6 Chi Minh.

Tuyén xur:

1. Pinh chi mot phan yéu cau khoi kién cua nguyén don ba Vil Thi Phuong
L vé viéc:

- Phan chia di san thitra ké 13 phan dat c6 dién tich 2.567m?2 thudc thira dat

sO 442 va 443, to ban d6 sb 1, toa lac tai xa T, huyén H, Thanh phé HO Chi Minh
la di san cua 6ng Pham Hong I va ba Bong Thi O theo quy dinh ctua phap luat.

- Budc ong Pham Hong B va ong Pham Hong H phai tra lai cho ba Vil Thi
Phuong L s6 tién thué nha 1a 35.800.000 dong.

2. Chap nhan mot phan yéu cau khoi kién cia nguyén don ba Vil Thi
Phuong L.

- Cong nhan phan dat c6 dién tich 150,2m2 thudc thira dat sé 87, to ban dd
s6 48, B0 dia chinh xa T, huyén H (tai 1i€éu ndm 2005), trén dAt ¢ can nha dién tich
xay dung 12,3m2, dia chi 52/3C, 4p G, xa T, huyén H, Thanh phé H6 Chi Minh Ia
di san thira ké ctia ong Pham Hong M.

- Hién trang nha dit thé hién tai ban v& nha ¢ dat ¢ s6 hop dong: 1278-
2016/bX/DDBBD do Cong ty TNHH Do dac - Xay dung — Thuong mai X lap ngay
12/10/2016.

- Céc dong thira ké cuia 6ng Pham Hong M 13 6ng Pham Hong I (cha dé, chét
nam 2018), ba Vit Thi Phuong L (vg) va ba Pham Phuong Ha G (con dé) moi
nguoi duge hudng 1/3 di san thura ké.

- Ba Vi Thi Phuong L va ba Pham Phuong Ha G dugc nhan phén dat co
dién tich 150,2m2 thudc thira dat s6 87, to ban dd s6 48, B dia chinh xa T, huyén
H (tai liéu nam 2005), trén dat co can nha dién tich xay dung 12,3m2, dia chi
52/3C 4p G, xa T, huyén H, Thanh phé H6 Chi Minh.

Khi ban an c6 hi¢u lyc phap luat, ba Vi Thi Phuong L va ba Pham Phuong
Ha G dugc quyén lién hé cac cO quan Nha nudc gé tham quyén ghu:c l}ién viéc
dang ky khai nhan di san thtra ké cua dng Pham Hong M va xin cap Giay ching
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nhan quyén st dung dat, quyén s hiru nha & va tai san khac gan lién véi dat theo
ding hién trang quén ly, st dung va dung quy dinh phép luat.

Ba Vi Thi Phuong L va ba Pham Phuong Ha G c6 nghia vu thanh toan cho
cac dong thira ké ciia ong Pham Hong I 14 ong Pham Hong C, 6ng Pham Hong B,
6ng Pham Hong H, ba Pham Thi Ta A va 6ng Pham Hong R (chét nim 1993) mdi
ngudi sb tién 1a 100.133.333 dong. Ba Pham Thuy Hoang Y va ong Pham Hoang
N 1a thira ké thé vi ciia 6ng Pham Hong R mdi nguoi duoc nhan sb tién 1a
50.066.666 dong. Viéc thanh toan tién dugc thyc hién ngay khi ban an c6 hiéu luc
phap luat.

Ké tir ngdy c6 don yéu cau thi hanh 4n ctia nguoi duge thi hanh an (d6i voi
cac khoan tién phai tra cho ngudi duoc thi hanh 4n) cho dén khi thi hanh an xong,
bén phai thi hanh an con phai chiu khoan tién 14i ctia sd tién con phai thi hanh an
theo murc 13i suit quy dinh tai Diéu 357, Diéu 468 cua Bo luat dan sy nam 2015.

3. Khong chap nhédn toan bd yéu cau phan té cia 6ng Pham Hong B vé viéc
budc ba Vii Thi Phuong L phai tra lai cho 6ng Pham Héng B ph?m dét c6 dién tich
1a 63,3m2, thudc thira dat sd 87, to ban dd so 48, toa lac tai xa T, huyén H, Thanh
phd HO Chi Minh.

4. V& 4n phi:

Ba Vi Thi Phuong L 1a nguoi cao tudi duge mién ndp ti€én tam tng an phi va
an phi dan sy so tham.

Ba Pham Phuong Ha G phai chiu an phi dan su so tham 13 24.026.666 dong.

Ong Pham Hoéng B phai chiu 5.006.667 dong an phi dan sy co gia ngach va
300.000 dong an phi dan sy so tham, dugc tinh can trir vao sb tién tam tng an phi
d3 nop 1a 12.000.000 dong theo bién lai thu tam Gng an phi, 16 phi Toa an sb
AA/2019/0077202 ngay 17/12/2020 ctia Chi cuc Thi hanh 4n dan sy huyén H. Ong
B duoc hoan tra s6 tién tam tng an phi da ndp 1a 6.693.333 dong.

Ba Pham Thi Ta A, 6ng Pham Hong C va 6ng Pham Hong H mdi nguoi phai
chiu 5.006.667 dong an phi dan su c6 gia ngach.

Ba Pham Thuyy Hoang Y va 6ng Pham Hoang N mdi ngudi phai chiu
2.503.333 dong an phi dan su c6 gia ngach .

Thi hanh tai Chi cyc thi hanh 4n dan su c6 tham quyén.

5. An phi dan sy phuc :chém: Ong Pham Hong B khong phai chiu an phi phuc
tham. Hoan lai cho 6ng B s6 tién 300.000 (Ba tram ngan) dong da nop theo bién lai
thu s6 AA/2019/0075052 ngay 06/5/2021 cta Chi cuc Thi hanh an dan sy huyén
H.

Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh an
dan sy (stra d6i, bo sung nam 2014) thi ngudi dugc thi hanh an dan su, ngudi phai
thi hanh an dan su c6 quyén thoa thuan thi hanh an, ty nguyén thi hanh &n hoac bi
cudng ché thi hanh an theo quy dinh tai céac Diéu 6, 7, 7a, 7b va 9 Luat thi hanh an
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dan sy (stra d0i, bo sung ndm 2014); thoi higu yéu cau thi hanh 4n duge thyc hién
theo quy dinh tai Biéu 30 Luat Thi hanh an dan sy (stra doi, bo sung nam 2014).

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhgn: TM. HOI DPONG XET XU PHUC THAM
- TAND Tbi Cao; < / > A 3

- TAND Cép cao tai TP.HCM; THAM PHAN - CHU TOA PHIEN TOA
- VKSND TP.HCM;

- Cuc thi hanh an dan sy TPHCM,;

- Chi cyc THADS huyén H;

- TAND huyén H;

- Cac duong su;

- Luu.

Vo Thi Kim Thuong
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