TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHIi MINH Poclap - Twdo - Hanh phic

Ban 4n sb: 73/2020/KDTM-PT
Ngay: 19-02-2020

V/v tranh chap

hop ddng mua ban cin hd.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Hi dong xét xir phiic thim gom co:

Tham phdn - Chii toa phién toa: Ba Bui Ngoc Anh

Cac Tham phan: Ba Trwong Thi Thao
Ba Ha Thanh Thuy

- Thu ky phién toa: Ba Trinh Ngoc Han

- Dai dién Vién Kiém sdat nhan ddn Thanh pho Hoé Chi Minh:
Ong Nguyén Vin Lén — Kiém sat vién

Trong ngay 9 thang 01; ngay 04 va ngay 19 thang 02 nam 2020, tai Toa an
nhan dan Thanh phé H6 Chi Minh xét xir phiic thAm cong khai vu an thu 1y sd
123/2019/TLPT-KDTM ngay 15 thang 10 niam 2019 vé “Tranh chép hop dong
mua ban can h”;

Do ban 4n dan sy so tham s6 132/2019/KDTM-ST ngay 30 thang 8 nim
2019 cua Toa an nhan dan Quan 1 bi khang c4o;

Theo Quyét dinh dua vy an ra xét xir phic tham sd 6135/2019/QD-PT
ngay 20 thang 12 nam 2019 gitra cac duong su:

- Nguyén don: Cong ty Luat TNHH TL.

Dia chi: P.1901 S Center, S6 37 dudng T, phuong T1, Quan T2, Thanh phd
H6 Chi Minh.

Pai dién theo Gy quyén: ba Huynh Anh T, sinh nim 1992 (c6 mat)

- Bi don: Cong ty TNHH tap doan B.

Tén cii: Cong ty TNHH San xuat Kinh doanh Xuat Nhap khau BM

Pia chi: Tang 2, Thap M, duong MT, phuong M1, quan M2, Thanh phd
Ha Noi.

bia chi chi nhanh: Tr:fmg 48, B Tower, S6 2 duong H, phuong H1, Quan
H2, Thanh phé H6 Chi Minh

Pai dién theo uy quyén: ba Nguyén Thi Thu H, sinh ndm 1987. (c6 mit)

- Ngueoi bao vé quyén va loi ich hop phdp cho nguyén don:

Luat su Nguyén Xuan Q, sinh nim 1983 — thudc Cong ty luat TNHH L

Pia chi: 28 duong 36 phuong Q, Quan Q1, TP H6 Chi Minh (cé mit)



NOI DUNG VU AN:

I- Tém tit ndi dung vu 4n theo ban 4n so’ tham:
1- Nguyén don trinh bay:

Ngay 29-7-2010 Chi nhanh Céng ty TNHH san xuat kinh doanh xuat nhap
khau BM (B) nay la Cong ty TNHH Tap Poan B — Chi nhanh Thanh ph Ho
Chi Minh (goi tit 1a B) ky Hop déng mua ban can ho sé 20/BLand - The M
Officetel vé viéc ban Cong ty Luat TNHH TL (goi tat 1a Cong ty TL) can ho s6
D-1501 (a-1526), Khu cin ho cao cép tai s6 91, duong N, Phuong N1, quin N2,
Thanh phd H6 Chi Minh nay dugc danh s lai 1a 16.2 L6 D, Ma cin ho: D1502
Chung cu M — 89 duong N, Phuong N1, quan N2, Thanh phd HO Chi Minh.

Theo phu luc 02 cia hop déng, dién tich cta cin ho 1a 74,12m° (sai s6
khong qué 1,5%) va gia ban can ho 1 2.174.775.864 dong (da bao gom VAT);
do d6, don gia ban 1a 29.341.283 dong/m°. Ngoai ra, vao ngay nhan ban giao
can hd Cong ty TL con phai thanh toan cho Cong ty TNHH Tap Poan B (Cong
ty B) mot lan toan bd kinh phi bao tri phan s¢ hitu chung nha chung cu twong
duong 2% gia ban can ho trudc khi tinh thué GTGT la 39.541.379 dong. Cong
ty TL d4 thanh toan diy du tién mua cin ho va kinh phi bao tri cho Cong ty B,
tong cong 1a 2.214.317.243 dong. Theo diéu 3.3 cua Hop dong Cong ty B c6
nghia vu ban giao can ho cho Cong ty TL theo ding di¢n tich thoa thuan nhung
ngay 28-4-2017 Cong ty B da cung cap cho Cong ty TL ban sao ban vé& cin ho,
thé hién dién tich can ho thuc té khac véi hop dong cu thé: Dién tich tim tudng
la 67,9m? va dién tich thong thay 1a 61,1m°,

Nhu vay, dién tich can hd thuc té Cong ty B ban giao cho Cong ty TL nho
hon rat nhiéu so véi dién tich can ho theo hop ddng 1 6,22m”,

Cong ty TL da nhiéu lan gui thong bao dén Cong ty B vé sai léch dién
tich cian ho va yéu cau Cong ty B khic phuc vi pham ndy; tuy nhién, cho dén
nay Cong ty B van chua dua ra duoc bat ky bién phap khac phuc vi pham hop 1y
nao. Vi¢c Cong ty B cham tré khic phuc vi pham nghla vu ban giao dung can
ho theo hop dong, di gay thiét hai nghiém trong dén cac quyén va loi ich hop
phap cua Cong ty TL.

Cong ty TL khéi kién budc Cong ty B nhu sau:

- Hoan tra cho Cong ty TL mdt phan gia ban cin ho twong Gmg véi phan
dién tich bi thiéu 1 182.502.778 ddng (6,22m” x 29.341.283 ddng/m?);

- Hoan tra cho Cong ty TL mot phan kinh phi bao tri phan s& hitu chung
nha chung cu twong ung voi phan dién tich bi thiéu la 3.318.232 dong
(39.541.379 ddng : 74,12 x6,22m°);

- Thanh toan cho Cong ty TL tién 1ai phat sinh trén phan tién ma Cong ty B
da thu vuot qué va chua hoan lai cho Cong ty TL nhu néu trén, theo 1ai suat ng
qua han trung binh trén thi truong tai thoi di€m thanh toan tuong Uimg voi thoi



gian cham tra, tinh tir ngay 18-8-2011 (ngay ban giao can h9) dén ngay thuc té
thanh toan khodan tién nay, tam tinh dén ngay 25-02-2019 1a 283.686.742 dong.

Tai phién toa:

- Cong ty TL yéu cau Cong ty B hoan tra mot phan gia ban cin ho tuong
tmg v6i phan dién tich bi thiéu 1a 182.502.778 ddng va mot phan kinh phi bao
tri phan s& hiru chung nha chung cu twong tmg voi phan dién tich bi thiéu 1a
3.318.232 ddng.

- Cong ty TL rat yéu cau doi Cong ty B tra tién 14i cham thanh toan phat
sinh trén s tién phai hoan lai ctia phan dién tich bj thiéu va bd sung yéu cau doi
Cong ty B boi thuong thiét hai cho Cong ty TL khoan tién tam tinh dén ngay
28/8/2019 13 250.021.957 dong.

Nguoi bao vé quyén va lot ich hop phap cua nguyén don dé nghi Hoi dong
xét xtr chap nhan toan b yéu cau cua Cong ty TL.

2- Bi don trinh bay:

Cong ty B c¢6 ban Can ho sb: 16.2 Lo D (Ma cian ho: D1502) tang 15
Chung cu M — 89 duong N, Phuong N1, quan N2, Thanh phé H6 Chi Minh cho
Cong ty TL theo Hop dong mua ban cin ho s 20/BLand — The M Officetel
ngay 29-7-2010. Dién tich cin ho mua ban theo hop ddng 1a 74,12m?* (d6i v&i
tuong chung thi do tim tudong con tuong riéng thi do phu bi).

Sau khi nhan duoc céng van cua Cong ty TL c6 ¥ kién vé dién tich bi sai
léch, Cong ty B da tién hanh kiém tra lai dién tich cua cin ho, trén Ban vé so do
Cian ho chung cu Chi nhanh Vin phong dang ky dat dai quan Binh Thanh lap
ngay 02-12-2015 thi dién tich can ho 1a 72,21m” (d6i v6i tudng chung thi do tim
tuong con tudng riéng thi do phu bi), dién tich chénh 1éch so véi hop dong mua
ban 1a 1,91m? trir sai s6 cho phép 1,11m* (1,5% cua 74,12m?) dién tich chénh
1éch con lai 0,8m% Do d6, Cong ty B chi dong ¥ hoan lai cho Céng ty TL sb tién
23.420.212 ddng (29.341.283 dong /m” x 0,8m?).

I1- Noi dung quyét dinh ciia ban an so tham nhu sau:

- Budc Cong ty TNHH tap doan B hoan lai cho Coéng ty Luat TNHH TL
cac khoan tién da thu cua 5,11m?* dién tich bj thiéu theo Hop déng mua ban cin
ho s6 20/BLand — The M Officetel ngay 29 thang 07 nam 2010 va Phuy luc 02
gom: Tién mua ban cin ho 14 149.933.956 dong va tién kinh phi bao tri phan sé
hitu chung nha chung cu 14 2.726.072 ddng. Tong cong 1a 152.660.028 dong.

Ké tir ngay c6 don yéu cau thi hanh an ctia ngudi duoc thi hanh an (d6i voi
cac khoan tién phai tra cho ngudi duoc thi hanh 4n) cho dén khi thi hanh an
xong, bén phai thi hanh an con phai chiu khoan tién 14i ctia 86 tién con phai thi
hanh &n theo muc 13i suét quy dinh tai Piéu 357, Piéu 468 cua B luit dan su
nam 2015, trir truong hop phéap luat c6 quy dinh khac.



- Pinh chi xét xtr yéu cau ciia Cong ty Luat TNHH TL doi Cong ty TNHH
tap doan B tra tién lai phat sinh do cham thanh toan cac khoan tién cua phan
dién tich bi thi¢u cho Cong ty TL.

- Khong xét yéu cau ctua Cong ty Luat TNHH TL doi Cong ty TNHH tap
doan B boi thuong thiét hai.

Ban an so tham ciling da xac dinh nghia vu chiu an phi, trach nhiém thi
hanh &n va quyén khang cdo ctua cac duong su.

111- Khang céo:
1- Pon khang cao dé ngay 12-9-2019 ctia Cong ty Luat TNHH TL:

Dé nghi cap phlic tham sua ban 4n so tham, chap nhan toan bd yéu cau
khoi kién cuia nguyén don

2- Pon khang cao dé ngay 12-9-2019 cua Cong ty TNHH tap doan B: DBé
nghi cap phic tham stra ban an so tham, khong chap nhan toan b yéu cau khoi
kién cua nguyén don

IV- Tai phién toa phiic thim:
1- Cong ty Luat TNHH TL trinh bay:

Hoi dong xét xir so tham xéac dinh Cong ty B vi pham nghia vu giao nha va
budc tra mot phﬁn tién da nhan cho Cong ty Luat TL nhung can ctr théa thuan
tai Muc 1 Phuy luc 2 cua Hop ddng dé xac dinh phan dién tich 1am can ctr Xac
dinh sb tién phai hoan tra khong bao goém phan dlen tich trong pham vi sai sO
cho phép 1,5% (twong duwong 1,11 m?). Trén thuc té, muc sai s6 nay dugc chap
nhan & mic do cac bén tu thoa thuan, phap luat khong qui dinh vé mitrc sai so
cho phép cu thé ma thi trudng hinh thanh tdp quan thuong mai.

~ Tirngay 8-4-2014 dén ngay 14-8-2016, viéc xi 1y sai s6 dugc phap luat cu
thé hoa phu hop véi tdp quan tai Mau hop dong mua ban cin hd chung cu
thuong mai dugc ban hanh kém theo Thong tu 03/2014/TT-BXD ngay 20-2-
2014,

Tir ngay 15-8-2016, Thong tu 03 hét hiéu luc phap luat va cho dén nay va
cho dén nay chua c6 qui dinh nao dugc ban hanh dé di€u chinh.

Vi vy yéu cau ctua Cong ty TL 1a phu hop véi tdp quan thuong mai. Dé
nghi cap phuc tham chap nhan toan bg yéu cau khoi kién cua nguyén don.

2- Cong ty TNHH tap doan B trinh bay: Bi don giit nguyén y kién da trinh
bay doi voi yéu cau khoi kién cia nguyén don tai cap so tham. Cong ty B chi
ddng ¥ hoan lai cho Cong ty TL sd tién 23.420.212 ddng (29.341.283 dong /m?
x 0,8m?). D& nghi Hoi ddng xét xtr phuc thim xem xét.

3- Luét su bao vé quyén va loi ich hop phéap cho nguyén don trinh bay:

Pé nghi Hoi déng xét xir phuc tham chap nhan khang cdo va yéu cau khoi
kién cta nguyén don.



V- Pai dién Vién kiém sat nhan dian Thanh phé H6 Chi Minh phat
bieu y kién vé viéc tuan theo phap luat trong qua trinh giii quyét vu an dan
sw ¢ giai doan phic tham:

1- Viéc chdp hanh phdp ludt té tung:

Tham phéan, Hoi dong xét xu, thu ky va cac duong sy thuc hién ding qui
dinh phap luat.

2- Vé néi dung khéang cdo:

Pé nghi Hoi ddng xét xir phuc tham khong chap nhan khang cao ctia Cong
ty TNHH luat TL va Coéng ty TNHH tap doan B; giir nguyén ban an dan su so
tham s6 132/2019/KDTM-ST ngay 30 thang 8 nim 2019 cua Toa 4n nhan din
Quan 1 Thanh phé H5 Chi Minh.

NHAN PINH CUA TOA AN:

Sau khi nghién cuu cdc tai liéu co trong ho so vu dn dwoc tham tra tai
phién toa; nghe y kién tranh ludn ciia cdc dwong sw; nghe ¥ kién ciia Pai dién
Vién kiém sat nhan dan Thanh phé Ho Chi Minh vé viéc tudn theo phdp ludt
trong qud trinh gidi quyét vu dn déan s ¢ giai doan phiic tham, Hoi dong xét xir

nhan dinh:

[1]- Vé t6 tung: Pon khang cdo ciia Cong ty TNHH luat TL va Cong ty
TNHH tap doan B ndp trong tho1 han qui dinh ctua phap luat nén dugc xem xét
theo trinh ty phuc tham.

[2]- V& noi dung khang cdo ctia cac duong su, Hoi dong xét xir nhan thay:

- Hop ddng mua ban can ho s6 20/BLand — The M Officetel ngay 29-7-
2010 ky giita Cong ty TNHH san xuat kinh doanh xuét nhap khau BM (hién
nay doi tén la Cong ty TNHH tap doan B) va Cong ty luat TNHH TL vé viéc
mua ban cin ho s6 D-1501 (a-1526) thuéc Khu cin ho cao cip tai s6 91, dudong
N, Phuong N1, quan N2, Thanh phé H6 Chi Minh (hién nay duoc danh sb la
16.2 L0 D), Ma can hg: D1502 Chung cu M — 89 duong N, Phuong N1, quan
N2, Thanh ph6é H6 Chi Minh.

Theo phu luc 02 cua hop déng, dién tich cua can ho la 74,12m2 (voi sai $6
theo tiéu chuan xay dung la cong trir 1,5%; gia ban cin ho 1a 2.174.775.864
dong (dd bao gdm VAT); don gia ban 1a 29.341.283 ddng/m?. Ngay nhin ban
giao cin ho Cong ty TL con phai thanh toan cho Cong ty B mot 1an toan bd kinh
phi bao tri phan s¢ hitu chung twong dwong 2% gia ban cin ho trudc khi tinh
thué GTGT 1a 39.541.379 dong.

Tai phién toa phuc théng, cac bén xac nhan Cong ty TL da thanh toan tién
mua can hd cho Cong ty B so tién 2.174.775.864 dong va 2% kinh phi bao tri 1a
39.541.379 dong.

Theo ban vé& cin ho chung cu do Chi nhanh Vin phong ding ky dat dai
quan Binh Thanh 14p ngdy 02-12-2015 thi dién tich theo tim tudng 12 67,9m?.
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Nhu vy, chénh Iéch dién tich so v6i hop dong 1a 6,22m’, trir di sai s6 theo thoa
thuan 1a 1,11m? Cong ty B phai hoan tra cho Cong ty TL tién mua ban cua dién
tich con thiéu 1a 149.933.956 dong, cu thé:

5,11m? x 29.341.283 ddng = 149.933.956 dong.

Nhu vay, kinh phi bao tri twong dwong 5,11m? 1 2.726.072 dong, Cong ty
B cling phai hoan trd cho Cong ty TL.

- Viéc Cong ty B da tu tién hanh kiém tra lai dién tich cta cin ho va xac
dinh dién tich 1a 72,21m? theo cach do d6i véi tudng chung thi do tim tudng con
tuong riéng thi do phu bi ma khong do theo qui dinh cua co quan chic nang la
khong phu hop thoa thuan cua cac bén tai diéu 1 Phu luc 02: “... dién tich cin
hé c6 thé c6 sw diéu chinh (tdng hodc giam) phu thudc vao phwong phdp tinh
dién tich, do vé ciia co quan cé tham quyén”. Vi vy, cach tinh nay cta Cong ty
B khong duoc chap nhan.

- Hop d6ng mua ban cin ho s6 20/BLand — The M Officetel ky ngay 29-7-
2010 gitra Cong ty TNHH san xuat kinh doanh xuat nhap khau BM va Cong ty
luat TNHH TL,cac bén tién hanh ban giao tai san theo Phu luc 03 ngay 15-8-
2011 nén nguyén don yéu cau duoc ap dung Mau hop dong mua ban can ho
chung cu ban hanh kém theo Thong tu 03/2014/TT-BXD ngay 20-02-2014 la
khong phu hop.

Cong ty TL vién dan thoa thuan trong Hop dong mua ban cin ho chung cu
ky gitra Cong ty CP dau tu kinh doanh dia 6¢c HT va ong Nguyén Van K; Hop
dong mua ban can h ky gitta Cong ty CP dau tu xay dung TLP va Cong ty luat
TNHH TL dé 1ap luan théa thuan nay la tdp quan trong truong hop trong Hop
dong mua ban can ho so 20/BLand — The M Officetel ngay 29-7-2010 khéng co
cac nd1 dung thda thuan nay la khong phu hgp qui dinh tai Di¢u 5 Luat Dan su
vé khai niém tdp quan nén khong dugc chap nhan.

Vi nhitng phén tich trén, Hoi ddng xét xir phuc tham khong chip nhan cac
khang céo cua duong sy; Gilt nguyén quyét dinh ctia ban an so tham.

[3]- Pé nghi cta Vién kiém sat nhan dan Thanh phd H6 Chi Minh: Khong
chap nhan cac khang cao cia duong su; Giltt nguyén quyét dinh cua ban an so
tham 1a c6 can ctr.

[4]- Vé dn phi:

4.1- An phi so tham: Giit nguyén mic an phi da xac dinh ciia ban an so
tham.

4.2- An phi phtic thAm: Puong sy khang céo phai chiu an phi phtc tham.

Vi cac lé néu trén;

Can cwe Khoan 1 Piéu 308 Bo ludt to tung dan sy 2015,



QUYET PINH:

1) Khéng chip nhan khang céo cua Cong ty TNHH luat TL va Cong ty
TNHH tép doan B,

Gitt nguyén ban 4n dan sy so thAm s6 132/2019/KDTM-ST ngay 30 théng
8 nam 2019 cua Toa an nhan dan Quéan 1, cu thé nhu sau:

- Bugc Cong ty TNHH tap doan B hoan tra cho Cong ty Ludt TNHH TL
cac khoan tién da thu cua 5,1 1m? dién tich bj thiéu theo Hop ddng mua ban cin
h¢ s6 20/BLand — The M Officetel ngay 29 thang 07 ndm 2010 va Phu lyc 02,
tong cong 1a 152.660.028 dong, gdm:

+ Dién tich mua ban cin ho bi thiéu 1a 149.933.956 dong
+ Kinh phi béo tri phan s& hitu chung 13 2.726.072 dong.

K¢ tir ngdy c6 don yéu cau thi hanh 4n cua nguoi dugc thi hanh an (d6i voi
cac khoan tién phai tra cho nguoi dugc thi hanh an) cho dén khi thi hanh an
xong, bén phai thi hanh an con phai chiu khoan tién lai cta s6 tién con phai thi
hanh an theo murc 1ai suat quy dinh tai Diéu 357, Diéu 468 cua B luat dan sy
nam 2015, trir truong hop phép luat co6 quy dinh khac.

- Dinh chi xét xur yéu cau ctua Cong ty Luat TNHH TL doi Cong ty TNHH
Tap Poan B tra tién 1ai phat sinh do cham thanh todn cac khoan tién ctuia phan
dién tich bi thiéu cho Cong ty TL.

- Khong xét yéu cau cia Cong ty Luat TNHH TL doi Cong ty TNHH tap
doan B boi thuong thiét hai.

2) An phi:

2.1) An phi so tham:

- Cong ty TNHH tép doan B phai chiu 4n phi 13 7.633.000 dong.

- Cong ty Luat TNHH TL phai chiu an phi 1a 3.000.000 dong, duoc trir vao
sO tién tam g an phi da nop la 11.577.958 dong theo Bién lai thu tam ng an
phi, I¢ phi Toa an s6 AA/2018/0007249 ngay 19/3/2019 cua Chi cyc thi hanh
an Quan 1, Thanh pho H6 Chi Minh. Cong ty Luat TNHH TL dugc nhan lai
8.577.958 dong.

2.2) An phi phiic tham:

- Cong ty Luat TNHH TL phai chiu 4n phi dan su phtc tham 1a 2.000.000
ddng, dugc trir vao s tién tam tmg an phi d ndp theo Bién lai thu tam tng an
phi, 1¢ phi Toa an s6 AA/2019/0005110 ngay 19-9-2019 ctia Chi cyc thi hanh
an Quan 1, Thanh phé Ho Chi Minh. Cong ty Luat TNHH TL duoc nhan lai
1.000.000 dong.

- Cong ty TNHH tip doan B phai chiu an phi dan sy phuc tham la
2.000.000 dong, dugc trir vao sb tién tam Gng an phi da ndp theo Bién lai thu
tam Ung an phi, 1& phi Toa an s6 AA/2019/0005106 ngay 18-9-2019 cua Chi

7



cuc thi hanh 4n Quan 1, Thanh phd H6 Chi Minh. Cong ty TNHH tap doan B
dugc nhan lai 1.000.000 dong.

Vi¢c thi hanh &n duoc thi hanh tai co quan Thi hanh an dan sy c6 tham
quyen.

Truong hop ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan su thi nguoi dugce thi hanh 4n dan sy, ngudi phai thi hanh an dan sy co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an
hoac cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat Thi hanh
an dan su; thoi hi€u thi hanh an dugc thyc hién theo quy dinh tai Piéu 30 Luat
Thi hanh an dan su.

Ban an nay c6 hiéu luc phap luat ngay.

Noi nhin: - TM. HQI PONG XET XU

- TAND TC; THAM PHAN - CHU TQA PHIEN TOA
- TAND cép cao tai TP HCM;

- VKSND TP HCM;

- TAND Quén 1;

- Cuc THADS TPHCM;

- Chi cuc THADS Quan 1;

- Céac duong sy;

- Luu VP, hd so (Han). Bui Ngoc Anh



