1

TOAANNHAN DAN CONG HOA XA HOI CHUNGHIA VIETNAM
THANH PHO THUDUC Diclap - Tw do - Hanh phiic
THANH PHO HO CHI MINH

Ban 4n s6: 3347/2023/LD-ST.
Ngay: 29/8/2023.

Vv tranh chdp don phuong chim
dut hop dong lao dong.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO THU PUC, THANH PHO HO CHI MINH

- Thanh phéin Hpi dong xét xir so tham gom co:
Tham phén — Chii toa phién toa: Ong Huynh Qudc Thinh.
Cdc Hoi tham nhén dén:

1. Ong Huynh Tién Diing.

2. Ong Cao Quéc Hung.

- Thw ky phién toa: Ba Bui Thi Xuan Thu — Can by Toa 4n nhan dan
thanh pho Thu Durc, Thanh phdé H6 Chi Minh.

- Dai di¢n Vién Kiém sat nhan dan thanh phé Thii Pirc tham gia phién
toa: Ba Nguyen Ngoc Bich - Kiém sat vién.

Ngay 29 thang 8 ndm 2023 tai try s¢ Toa 4n nhén dén thanh phé Tha Puc
xét xir so tham cdng khai vu an thu 1y s6 43/2022/TLST-LD, ngay 11/10/2022
vé “Tranh chép don phuong cham dut hop dong lao dong” theo Quyét dinh dua vu
an ra xét xur s6 5004/2023/QbXXST-LD ngay 09/8/2023.

1. Nguyén don: Ba Nguyén Thi My Ng, sinh nim 1987

Pia chi: S6 222 L 16 Lé Hong P, phuong P, thanh phé N, tinh Khanh
Hoa.

Nguoi dai dién theo Gy quyén cta nguyén don: Ong Duong Van Th.
Vin ban uy quyén ngay 22/11/2022, (Ong Th c¢6 mat).
2. Bi don: Cong ty C6 phan C.

‘ bia chi: Tﬁng 7, Trupg tam thuong mai Gi1Ga Mall 240, 242 Pham Van
bong, phuong H, thanh ph6 T, Thanh pho H6 Chi Minh.

Nguoi dai dién theo Gy quyén: Ba B3 Thi Huyén Tr, sinh nim 1997.
Vin ban uy quyén ngay 06/02/2023, (Ba Tr co mit).
NOI DUNG VU AN:

Tai Don khdi kién ngay 12/8/2022, cac ban tw khai, bién ban hoa gidi,
nguyén don —ba Nguyen Thi My Ng c6 6ng Duwong Van Th dai dién trinh bay:



2

Nguyén don — ba Ng bat dau 1am viéc tai Cong ty tir ngay 10/09/2019 cho
dén ngay 10/06/2022. Cong ty nhan ngudi lao dong (goi tit NLD) vao lam viéc
tai cong trinh siéu thi Coopmart Nha Tr, dia chi: 02 L, phuong P, thanh phd N.
Vi tri cong viéc: Gidm sat vé sinh cong nghi¢p, vé1 muc luong co ban la
5.775.000 dong/thang. Trong sudt qua trinh lam viéc tai Cong ty, NLD ludn
hoan thanh t6t nhiém vu dugc giao va NLD d3 nhiéu 1an dé nghi Cong ty ky hop
ddng lao dong (goi tit HDLD) dé dam bao quyén va loi ich hop phap cua NLD
theo quy dinh ctia phap luat. Tuy nhién, phia Cong ty van hira hen nhung roi lai
khong ky HDLD véi NLD. Ngay 10/6/2022, Céng ty C6 phan C cho NLP nghi
viéc ma khong c6 1y do va cling khong thong béo trude. Ngay 17/6/2022, NLD
gui don dén Ban Giam doc Cong ty dé nghi giai quyét cho nguoi lao dong
nhung khong dugc giai quyét. Tinh dén ngay nguoi lao dong bi Cong ty cho thoi
viée, nguoi lao dong da lam viée lién tyc 33 thang ma Cong ty khong hé ky Hop
dong lao dong voi nguoi lao dong. Vay Cong ty da don phuong cham dut Hop
dong lao dong trai phap luat dbi véi ngudi lao dong.

Do d6, dé bao v¢ quyér} va lot ich hop phap, chinh dang cua NLD, can cu
theo quy dinh tai Diéu 36, Diéu 39 va Diéu 41 B0 luat Laq dong nam 2019, nay
nguyén don — ba Ng y€u ciu Toa an nhén dan Thanh pho Thu Puc gidi quyet
nhitng van dé sau day:

(1). Budc Cong ty phai nhan nguoi lao dong trd lai lam viéc dung theo
quy dinh cua phéap luat.

(2). Buoc Cong ty phai tra tién luong trong nhitng ngay ngudi lao dong
khong duoc lam viéc, cu thé:

+ Ké tir ngdy 10/6/2022 cho dén ngay 30/6/2022 1a 3.341.731 dong, boi 18

cong ty da chuyén khoan tra cho NLD tién luong tir ngdy 01/6/2022 cho dén
ngay 09/6/2022 véi so tien 2.433.269 dong.

+ Tu thang 07/2022 cho dén thang 08/2023 1a 14 thang, tuong ung
5.775.000d6ng/thang x14 thang = 80.850.000 dong

(3). Budc Cong ty phai truy dong BHXH, BHYT, BHTN cho NLD tu
thang 01/2020 cho dén khi NLD dugc Cong ty nhan trd lai lam viéc.

(4). Bugc Cong ty phai tra cho NLD 02 thang tién lwong do don phuong
cham dit hop dong lao dong trai phap luét, twong ung: 5.775.000 dong/thang x
02 thang = 11.550.000 dong.

(‘5). Budc Cong ty phai tra cho NLD 1,5 thang ti{%n luong do vi pham quy
dinh v& thoi han bao trude, twong tng: 5.775.000 dong/thang x 1,5 thang =
8.662.500 dong.

Téng cong (2) + (4) + (5) = 104.404.231 dong.

Pé nghi Toa an budc Cong ty phai thanh toan day du cac khoan phai tra
cho nguoi lao dong mot lan va thuc hién ngay khi ban &n Toa &n ¢6 hi¢u luc thi
hanh.

Bi don - Céng ty Cé phin C ¢6 ba D6 Thi Huyén Tr dai dién trinh bay:
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Cong ty C6 phan C (goi tit 1a “C”) hoat dong chinh trong linh vuc: V¢
sinh cong nghiép, cham séc cay canh, kiém soat con trung va kinh doanh héa
chét, thiét bi vé sinh cong nghiép. C cir nhan su tién hanh cung cap cac dich vu
lién quan vé sinh tai cac cong trinh cu thé theo sy phan cong cua C. Cudi nim
2019, C nhan ba Ng vao lam viéc nhung khéng c6 ky hop dong lao dong bang
van ban. Ba Ng la nhan vién giam sat vé sinh cong nghiép dugc cir lam viéc tai
cong trinh - Siéu thi Coopmart Nha Tr véi mirc luwong thoa Th la 5.775.000
d6ng/thang. Trong sudt qua trinh lam viéc, ba Ng khong c6 bat ki khiéu nai hay
tranh chap gi v6i C. Tuy nhién, dén hét ngay 09/6/2022 ba Ng tu y nghi viéc ma
khong thdng béo trude cho cong ty. Ngay 10/6/2022, ba Ng co6 dén siéu thi
Coopmart Nha Tr nhung bo vé, sau d6 cong ty lién hé g01 ba Ng dén giai quyét
nhung khong dugc. Mit khac, C khong ¢ bat cir hanh vi, yéu cau cham dut hop
dong lao dong véi ba Ng trong subt qua trinh thyc hién cong viéc.

Dbi v6i yéu cau khoi kién ciia ba Ng cong ty c6 ¥ kién nhu sau:

(1). Cong ty khong dong y nhan ba Ng tro lai 1am viéc. Do ba Ng tu ¥
nghi viéc.

(2). Cong ty khong dong v tra tién lwong trong nhing ngay nguoi lao
dong khong duoc lam viée, cu thé: Tir ngay 10/6/2022 cho dén ngay 30/6/2022
la 3.341.731 dong va tr thang 07/2022 cho dén thang 08/2023 1a 14 thang,
tuong g 5.775.000d0ng/thang x14 thang = 80.850.000 dong

(3). Cong ty déng y truy dong BHXH, BHYT, BHTN cho nguoi lao dong
tir thang 01/2020 cho dén khi ba Ng nghi viéc 1a 09/6/2022.

4). Cong ty khong dong ¥ tra cho nguoi lao dong 02 thang tién luong do
don phuong chim dat hop dong lao dong trai phap ludt, twong tng: 5.775.000
dong/thang x 02 thang = 11.550.000 dong.

(5). Cong ty khong ddng ¥ tra cho nguoi lao dong 1,5 thang tién luwong do
vi pham quy dinh vé thoi han bao trude, twong tng: 5.775.000 dong/thang x 1,5
thang = 8.662.500 dong.

Pai dién Vién kiém sat nhan dan thanh phé Tha Puc phat biéu: Cac trinh
tu, thu tuc déu tuan thu quy dinh cua phap luat, nhung can rat kinh nghiém vé
thoi han chuén bi xét xtr. V& noi dung: bé nghi HO1 déng xét x, Chép nhan mot
phan yéu cau khoi kién ctia nguyén don — ba Nguyén Thi My Ng budc Cong ty
Care Viét Nam phai truy dong BHXH, BHYT, BHTN cho ba Ng tir thang
01/2020 cho dén hét ngay 09/6/2022 d6i v6i muirc lwong 5.775.000 ddng/thang.
Cac yéu cau khac con lai dé nghi Hoi dong xét xtr khdng chap nhan.

NHAN PINH CUA TOA AN:

Sau khi nghién cutru cac tai liéu, ching cur da duogc tham tra tai phién toa.
Ho1 dong xét xir nhan dinh:

[1] V& thdm quyén: Nguyén don — ba Nguyén Thi My Ng khéi kién bi
don — Cong ty CO phan C. Tranh chap vé truong hop bi don phuong cham dut
hop dong lao dong. Bi don c6 tru s& tai thanh pho Thu DPuc. Can ctir Khoan 1
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Piéu 32; Piém ¢ Khoan 1 Diéu 35; Piém a Khoan 1 Diéu 39 Bo luat td tung dan
su, vu an thudc tham quyén giai quyét ciia Téa 4n nhan dan thanh phd Thu Puc,
Thanh ph H6 Chi Minh.

[2] V& thu tuc t6 tung: Tai phién toa, nguyén don — ba Nguyén Thi M§J Ng
¢ Ong Duong Van Th dai dién theo uy quyén c6 mat. Bi don — Cong ty Co phan
C co ba Do Thi Huyén Tr 12 nguoi dai dién theo iy quyén c6 mit nén Hoi dong
xét xtr tién hanh xét xt vu 4n theo thu tuc chung.

[3] Vé yéu cau cla duong su: Hoi déng xét xUr nhan dinh, can ¢ vao cac
tai liéu chung ctr da thu thap duogc co co so xac dinh Cong ty Co phan C nhan ba
Ng vao lam viéc nhung khéng c6 ky hop dong lao dong bing van ban. Ba Ng
lam viéc bat dau ngay tir 10/9/2019, nhan vién giam sat vé sinh cong nghiép,
lam viéc tai Si€u thi Coopmart Nha Tr v6i mirc lwong thoa Th la 5.775.000
ddng/thang dén ngay 09/6/2022 thi cham dut cdng Viéc.

Xét thay, thoi gian lam viéc ciia ba Ng tir ngay 10/9/2019 dén 09/6/2022
1a 02 nim 08 thang 29 ngay. Hai bén chi thoa Th tién lwong la 5.775.000
dong/thang, cdng viéc 14 nhan vién giam sat vé sinh, lam viéc tai Siéu thi
Coopmart Nha Tr. Ngoai ra, hai bén khdng thoa Th vé cac ché do nao khéc,
khdng cé thoa Th khi ndo két thic cong viéc. Ba Ng thira nhan 1am viéc dén hét
ngay 09/6/2022 va tir ngay 10/6/2022 ba Ng khéng lam viéc tai Siéu thi
Coopmart Nha Tr. Cong ty C6 phan C ciing tra lwong cho ba Ng dén hét ngay
09/6/2022. Ba Ng cho rang Cong ty Co phan C cho ba nghi viéc khéng cé bao
trudc 1a don phuwong cham dit hop dong lao dong trai phap luat. Tuy nhién,
khong c6 tai liéu ching clr nao ching minh Cong ty Co phan C budc ba Ng thoi
viéc. Mic di, truée d6 ba 1am don gui Lién doan Lao dong thanh phd Thu Puc
cho rang Cong ty khong ky két hop dong lao dong vai ba, trong khi vu viéc chua
duoc giai quyét thi ngay 10/6/2022 ba khong tiép tuc lam viéc. Tai don xac nhan
ngay 08/8/2022, Si€u thi Co.opmart Nha Tr xac nhan: “Sieu thi Co.opmart N
Xac nhdn Céng ty C ¢6 cik chi Nguyén Lé Diém P dén siéu thi lam gidm sdt tir
ngay 10/6/2022 ...”. Cong ty C6 phan C thira nhin c6 cir chi Nguyén Lé Diém P
dén 1am viéc nhu siéu thi xac nhan, nhung cho rang day la céng viéc giam sét
nén coéng ty ctr thém nguoi va gidm sat ca cbng viéc cua ba Ng, ba Ng tu nghi
viéc ma khong thong bao cho cong ty, ké tir ngay 10/6/2022 ba Ng khdng dén
lam viéc, cong ty khong lién hé duoc. Vay cong viée ctia ba Ng cham dut tir
ngay 10/6/2022 va Cong ty C6 phan C ciing da tra di tién luong cho ba tdi ngay
ba nghi viéc. Nguyén don — ba Ng khai kién nhung khong xuat trinh dugc tai
liéu ching ctt nao chimg minh Cong ty C6 phan C budc ba Ng thdi viéc hoic co
hanh vi can tré khong cho ba tiép tuc 1am viéc nén khong c6 cin ctr xac dinh
Cong ty Co phan C don phuong chdm dit hop dong lao dong vai ba Ng.

Do vy, yéu cau boi thuong thiét hai do don phuong cham dat hop dong
lao dong trai phap luat nhu: (1). Budc Cong ty phai nhan nguoi lao dong tré lai
lam viéc dung theo quy dinh cua phép luat; (2). Budc Cong ty phai tra tién luong
trong nhilng ngdy ngudi lao dong khoéng duge 1am viée, cu thé: Tu ngay
10/6/2022 cho dén ngay 30/6/2022 1a 3.341.731 ddng va tir thang 07/2022 cho
dén thang 08/2023 la 14 thang, twong tng 5.775.000d0ng/thang x14 thang =
80.850.000 ddng; (4). Budc Cong ty phai tra cho NLD 02 thang tién lwong do
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don phuong chim dat hop dong lao dong trai phap luat, twong tng: 5.775.000
dong/thang x 02 thang = 11.550.000 dong; (5) Budc Cong ty phai tra cho NLD
1,5 thang tién lwong do vi pham quy dinh vé thoi han bao trude, twong tng:
5.775.000 dong/thang x 1,5 thang = 8.662.500 ddng. Tong cong 2)+(4)+ (5) =
104.404.231 ddng. Cac yéu cau nay khong dugc Hoi dong xét xir chap nhan.

Dbi v6i yéu cau (3). Budc Cong ty phai truy déng BHXH, BHYT, BHTN
cho NLD tir thang 01/2020 cho dén khi NLD dugc Cong ty nhan tr¢ lai lam
viéc. Bi don thua nhén 1a chua dong khoan bao hiém nao cho ba Ng nén budc
cong ty phai truy dong la c6 can cu. Hoi dong xét xur chap nhén budc Cong ty
Co phén C phai truy dong BHXH, BHYT, BHTN cho NLD tur thang 01/2020
cho dén hét ngay 09/6/2022 d6i v61 muc lwong 5.775.000 dong/thang dugc hai
bén thira nhan. Khong chap nhan phan budc Cong ty C6 phan C phai truy dong
BHXH, BHYT, BHTN cho ba Ng dén ngay cong ty nhan trd lai lam viéc.

Tt nhitng nhan dinh trén, HO1 d?)ng xét xtr chap nhan mot phﬁq yéu cau
khoi kién cua nguyén don — ba Nguyeén Thi My Ng budc Cong ty C6 phan C
phai truy dong BHXH, BHYT, BHTN cho ba Ng tir thang 01/2020 cho dén hét
ngay 09/6/2022 doi v6i muc luong 5.775.000 dong/thang. HoOi dong xét xur
khong chap nhan cac yéu cau khac ctua ba Ng.

[4] Vé an phi:

- Xét nguyén don - ba Nguyé~n Thi My Ng khoi kién thude truong hop duoc
mien an phi nén Hoi dong xét xir mién an phi cho ba Ng.

- Cong ty C6 phan C phai chiu tién an phi theo quy dinh.

[5] Xét ¥ kién cuia dai dién Vién Kiém sét nhan dan thanh ph6 Thu Pirc
ph@n tich va d€ nghi la c¢6 can cur, phu hop nhan dinh ciia Hoi dong xét xir nén
chap nhan.

Vi cac le trén;
QUYET PINH:

Can cu vao:

- Kho‘én 1 Diéu‘32; DPiém c Khoan 1 Diéu 35; Diém a Khoa}n 1 biéu 39;
Khoan 1 Biéu 147; biéu 271; bBiéu 273 va Diéu 280 cua Bo luat T6 tung Dan su
nam 2015;

- Piéu 34; Piéu 35; biéu 36; Piéu 48 Piéu 168 Bo luit lao dong nim
2019;

- Piéu 21; Piéu 85 va Diéu 86 Luat bao hiém xa hdi nam 2014;
- Luat phi va 1€ phi ndm 2015.

- Nghi quyét sd 326/2016/UBTVQHI14 ngay 30 thang 12 nam 2016 cua
Uy ban Thuong vu Qudc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan ly
va st dung an phi va I¢ phi Toa an.

- Luat thi hanh an dan su.
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1. Chip nhan mot phan yéu cau khoi kién cia nguyén don — ba Nguyén
Thi My Ng budc Cong ty Co phan C phai truy dong BHXH, BHYT, BHTN cho
ba Ng tir thang 01/2020 cho dén hét ngay 09/6/2022 déi véi muc lwong
5.775.000 dong/thang.

2. Khong chap nhan cac yéu cau khoi kién sau:

- Khong chap nhan phan yéu gﬁu budc Cong ty C6 phan C phai truy dong
BHXH, BHYT, BHTN cho ba Ng dén ngay Cong ty nhan tr¢ lai lam viéc.

- Khéng chap nhéan yéu cau (1): Budc Cong ty Co phan C phai nhan ba Ng
tro lai lam vi¢e ding theo quy dinh cua phép luat.

- Khong chip nhan yéu cau (2): Budc Cong ty C6 phan C phai tra tién
lwong trong nhitng ngay ba Ng khong duoc 1am viéc, cu thé: Tir ngay 10/6/2022
cho dén ngay 30/6/2022 1a 3.341.731 d6ng va tir thang 07/2022 cho dén thang
08/2023 la 14 thang, tuong tng 5.775.000d0ng/thang x14 thang = 80.850.000

dong

- Khong ‘chép nhén yéu cau (4): Bugc Cong ty Co phﬁn C phai tra cho ba
Ng 02 thang tién luong do don phuong cham dut hgp dong lao dong trai phap
luat, twong tmg: 5.775.000 dong/thang x 02 thang = 11.550.000 dong.

- Khong 9h§p nhan yéu cau (5): Budc Cong ty Co phan C phai tra cho ba
Ng 1,5 thang tién lvong do vi pham quy dinh v€ thoi han bao trude, twong ung:
5.775.000 dong/thang x 1,5 thang = 8.662.500 dong.

3. Vé”: an phi: Mién 4n phi cho nguyén don - ba Nguyén Thi My Ng. Bi don -
Cong ty Co phan C phai chiu &n phi 300.000 (Ba tram nghin) dong.

4. Yé quyén khang céo: Nguyén don va bi don dugc quyén khang céo ban
an nay dén Toa an nhan dan Thanh pho H6 Chi Minh trong han 15 ngay ké tur
ngay tuyén an.

5. Trudng hop ban 4n dugc thi hanh theo quy dinh tai Diéu 2 Luat thi hanh an
dan su thi nguoi duge thi hanh 4n dan su, nguoi phai thi hanh 4n dan su c6 quyén
thoa Th thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh an hodc bi cudng
ché thi hanh 4n theo quy dinh tai cac Piéu 6, 7, 7a, 7b va 9 Luat Thi hanh 4n dan su;
thoi hi€u thi hanh an duoc thuc hién theo quy dinh tai Diéu 30 Luat Thi hanh an dan

Su.
Noi nhén: TM. HOI PONG XET XU SO THAM
- Cac duong su; B (N _ > A 3
CTAND Th HOM: THAM PHAN - CHU TQA PHIEN TOA
- VKSND Tp. T: (da ky)

- CCTHADS Tp. T,
- Luu VT, ho so.



