TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIiA VIET NAM
THI XA SONG CAU Poc 1ap — Tw do — Hanh phuc
TINH PHU YEN

Bén 4n sb: 01/2018/HC-ST
Ngay: 10/12/2018
V/v khiéu kién hanh vi hanh chinh

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THI XA SONG CAU, TINH PHU YEN
-Thanh phéin Hpi dong xét xir so tham gom co:

Thdm phan - Chii toa phién toa: Ong Ly Tho Hién;
CAac Hoi tham nhdn dén:

1. Ong Tran Céng Son;

2. Ong Bui Trong Vil

- Thuw ky phién toa: Ba V6 Thuy An - Can bd Toa an nhan dan thi xa
Soéng Cau, tinh Phu Yén.

- Dgi di¢gn Vién kiém sdt nhan ddn thi xd Song Cdu, tinh Ph( Yén tham
gia phién toa: Ong Phan Van Thanh - Kiém sat vién.

Vao ngay 22 thang 11 ndm 2018 va ngay 10 thang 12 ndam 2018, tai tru s¢
Toa an nhan dan thi xa Song Cau xét xu so thAm cong khai vu én thu Iy so:
01/2018/TLST-HC ngay 22 thang 6 ndm 2018 ve khieu kién hanh vi hanh chinh
theo Quyet dinh dwa vu an ra xét xu s6: 02/2018/QDXXST-HC ngay 13 thang
11 nam 2018 va Quyét dinh tam ngung phién toa so 01/2018/QDST-HC ngay
22/11/2018, gitra cac duong su:

1. Nguoi khoi kién: Ba Ho Thi Thanh S, sinh ndm 1964; noi cu tra: 27
THD, phuong 1, thanh pho TH, tinh Pht Yén. Vang mét (c6 don xin xét xur
vang mat.
A 2. Ngwa‘i bi kién: Trudéng Cong an phuong XP, thi xa SC, tinh Phu Yén.
Ong Nguyén Duc G — Chirc vu: Truong Cong an. Pia chi: phuong XP, thi xa
SC, tinh Pha Yén. C6 mat.

3. Nguoi ¢é quyén lot, nghia vu lién quan: Ong Dinh Hb Thanh S1, sinh
nam 1994; va 6ng Dinh HQ Xuan S2, sinh nam 199]3; déu cu tra tai dia chi: 27
THD, phuong 1, thanh pho TH, tinh Phi Yén. Vang mét (c6 don xin xét xur
vang mat).

NOQI DUNG VU AN:
* Trong don khiéu kién ngp cho Toa dan ngay 04/6/2018, nguoi khoi

kién la ba Ho Thi Thanh S trinh bay dwoc téom tat nhw sau:



Ba H6 Thi Thanh S khai kién viée Truong Cong an phuong XP, thi xa
SC khong cap so0 tam tri cho ba va con la DPinh H6 Xuan S1 theo théng bao so
29/TBCAP ngay 28/5/2018.

H6 so dang ky tam tra cia ba S gui cho Cong an phuong XP da day du
thi tuc theo quy dinh phap luat, trong hd so dang ky tam tri ¢6 ban an sO
39/2017/DSPT ngay 23/6/2017 cia TAND cap cao tai Pa Ning chirmg minh chd
& hop phap tai khu phd Long Hai, phuong XP, thi x4 SC tinh Phii Yén tir nim
2004 dén nay. Do d6, Truong Cong an phuong XP, thi xd SC cin ct khoan 3
Piéu 30 Luat cu tra, Pidu 6 nghi dinh 31/2014/ND-CP ngdy 18/4/2014 cua
Chinh phu, diém b Dleu 16 Thong tw 35/2014/TT-BCA ngay 09/9/2014 cua By
Cong an dé khong cap sb tam trG cho ba voi 1y do khong co chd ¢ hop phéap va
khong sinh song, 1am viéc, hoc tap tai dia diém cu tra 1a khong c6 can cu. Thong
béo s6 29/TBCAP ngay 28/5/2018 cua Truong Cong an phuong XP lam ba S
khong thé kinh doanh dugc, giy thiét hai, xAm pham dén quyén va loi ich hop
phap ctia ba S. Do d6, ba S khai kién yéu cau Toa an giai quyét:

- Hay Thong bao so 29/TBCAP ngay 28/5/2018 cta Truéng Cong an
phuong XP; budc Trudng Coéng an phudng XP phai cap s6 tam tri cho ba S theo
quy dinh phap luat.

- Yéu cau Truéng Cong an phudng XP phai bdi thudng thiét hai do hanh
vi khong cdp s6 tam tra giy ra.

Tai don yéu cdu gidi quyét vang mat ngp cho Toa an 31/8/2018, ba Ho
Thi Thanh S trinh bay dwgc 16m tdt nhuw sau: Pé nghi Toa an giai quyét vang
mat; ndi dung yéu ciu Toa an giai quyét theo don khdi kién, budc Trudong Cong
an phuong XP phai cap s tam tra cho ba S va bdi thuong thiét hai do khong cap
sO tam tri nén ba S khong ding ky kinh doanh dugc.

* Tai ban trinh bay y kién ngay 09/7/2018, Truwéng Cong an phwong
XP trinh bay dwoc tom tit nhw sau:

Vao luc 16 gid ngay 16/5/2018, Cong an phudng XP c6 tiép nhan mot ho
so ding ky tam tri cia ba HO Thi Thanh S, ndi dung yéu cau giai quyét: Pang
ky tam trii (gom 02 nhan khau H6 Thi Thanh S va Pinh Ho Thanh S2) tai khu
phd Long Hai, phuong XP, thi xd SC, tinh Phti Yén. Sau khi t1ep nhan ho so
dang ky tam tra cta ba S, Cong an phuong XP da kiém tra, di chiéu véi cac
quy dinh tai: Khoan 3 Piéu 30 Ludt cu trt, Didu 6 Nghi dinh 31/2014/ND-CP
ngay 18/4/2014 cta Chinh pht “Quy dinh chi tiét mét sé diéu va bién phdp thi
hanh Ludt cw trii”, diém b Didu 16 Thong tu 35/2014/TT-BCA ngay 09/9/2014
cua B6 Cong an “Quy dinh chi tiét mot s6 diéu cua Ludt cw trii va Nghi dinh
31/2014/NP-CP ngay 18/4/2014 ciia Chinh phi” thi ba S va ong Dinh Ho
Thanh S2 khong du diéu kién dé cap so tam tri boi cac 1y do sau:

- Ba Ho Thi Thanh S khong c6 gidy ching nhan quyen sO hiru nha ¢ hop
phap hodc glay to Ve quyen so hitu nha & do co quan c6 thim quyén cap qua cac
thoi ky; Gidy to vé quyén sir dung dat & theo quy dinh cua phap luat vé dat dai;

Gidy t0, tai liéu chimg minh viéc cho thué, cho muon, cho & nhd chd & hop phap
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1a van ban cho thué, cho muon, cho & nho nha &, nha khac cia co quan, t6 chire
hoac ca nhan.

- Tur ngdy 01/01/2015 dén ngy 16/5/2018, ba Ho Thi Thanh S va 6ng
binh H6 Thanh S2 khong thuong xuyén sinh song tai khu phdé Long Hai,
phuong XP, thi xa SC

- Theo ban an sé 39/2017/DSPT ngay 23/6/2017 cia TAND cap cao tai
Pa Ning di tuyén bd “Hop dong chuyen nhiong quyén sir dung dat dé ngay
31/8/2004 giita DNTN Thanh S do ba Hé Thi Thanh S lam chii doanh nghiép va
ba Nguyén Thi Né la vé hiéu do vi pham phdp ludt nén khéng c6 hiéu lyc dé thi
hanh ... ba Ho thi Thanh S ¢6 trdach nhiém théo dé cong trinh xdy dung trén dién
tich dat 71,4m® trd lai mdt bang cho ba Nguyén Thi N6

Do d6, viéc khong cip so tam tra cho ba H6 Thi Thanh S va Pinh H6
Thanh S2 1a d¢tng phap luat.

* Tai bién bin tong dat ngay 14/11/2018 (vé vigc tong dat quyét dinh
dwa vy an ra xét xu), nguwoi co quyén lgi, nghta vu lién quan la 6ng Dinh Ho
Thanh S2 trinh bay: Pé nghi Toa an xem xét giai quyét vang mat. Vé vu kién
thong nhat véi y kién cua me toi.

* Tai bién bin tong dat ngay 14/11/2018 (vé vige tong dat quyét dinh

dwa vu dn ra xét xu), ngwoi co quyén lgi, nghia vu lién quan la 6ng Dinh Ho
Xuan S1 trinh bay: Théng nhat voi y kién cta ba S xir vang mat.

* Pai di¢gn VKSND thi xd Séng Cau phdt biéu quan diém: Vé thu tuc t6
tung: Tham phéan, HDXX, thu ky toa an da tuan theo phép luat tir khi thu ly cho
dén trude thoi diém HPXX nghi 4n; ngudi khoi kién va nguoi lién quan Vang
mat tir khi thy 1y cho dén khi xét xir; nguoi bi kién chdp hanh dung phép lut. Vé
ndi dung: Pé nghi HDXX cin cr khoan 2 Piéu 7 Luit t6 tung hanh chinh, tach
phan yéu cau boi thuong dan sy ra giai quyét bang vu kién dan su khac khi nao
ba S c¢6 yéu cau; cin cir diém b khoan 1 Piéu 168 ciia Luat to tung hanh chinh,
bac yéu cau khai kién ciia ba HO Thi Thanh S vé viéc hity Thong bao sb
29/TBCAP ngay 28/5/2018 ctia Truong Cong an phudng XP; bac yéu cau budc
Truéng Cong an phudng XP phai cip so tam tra cho ba H6 Thi Thanh S cling
Pinh H6 Xuén S1, Binh H6 Thanh S2. Budc ba S phai ndp an phi hanh chinh so
tham theo quy dinh phap lut.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li€u cé trong ho so vu 4n dugc tham tra tai
phién tda va cin ctt vao két qua tranh luan tai phién toa, Hoi dong xét xir nhan
dinh:

[1] V@ thi tuc t6 tung: Hanh vi hanh chinh bi khoi kién 1a Thong béao sb
29/TBCAP ngay 28/5/2018 cua Trudng Cong an phuong XP, thi xd SC vé viéc
khong cap so tam tra cho ba HO Thi Thanh S va ong Pinh H6 Thanh S2. Ngay
01/6/2018, ba S nop don khai kién 1a trong thoi hiéu 01 nam quy dinh tai diém a



khoén 2 Piéu 116, Luét tb tung hanh chinh. TAND, thi xa Sér}g Cau ‘ca‘m cur cac
diéu 30, 31 Luat to tung hanh chinh thu ly, gidi quyét thudéc tham quyén.

[2] Nguoi khoi kién va _nguoi co quyen loi, nghia vy lién quan Dinh Hb
Thanh S2, Binh H6 Xuan S1 déu c6 yéu cau Toa an giai quyét vang mit. HDXX
can ci diém b khoan 1 Piéu 168 Luat td tung hanh chinh dua vu an ra xét xu
vang mit duong su.

[3] Can cur khoan 4 Diéu 30 Luat cu tra quy dinh thi ngudi c6 tham
quyen cap so6 tam tr(i cho ho gia dinh, c4 nhan 1 Truéong Cong an x4, phudng,

thi trAn nén ngudi bi kién trong vu an ndy dugc xac dinh 1a Trudong Coéng an
phuong XP, thi xa SC.

[4] Xét yéu cau khéi kién: Can cir ho so ding ky tam tr( do ba HS Thi
Thanh S ndp cho Cong an phudng XP vao ngay 16/5/2018 (gom: Phiéu bao thay
d6i ho khau, nhan khau ngay 16/5/2018; ban khai nhan khau Dinh Ho Thanh S2
ngay 16/5/2018 (do ba S khai thay); ban khai nhan khau ctia ba Ho Thi Thanh S
ngay 16/5/2018; ban an sd 39/2017/DSPT ngay 23/6/2017 cua TAND cap cao
tai Pa Nang (pho t0); ban sao glay chtrg minh nhan dan ctua ba H6 Thi Thanh
S; ban sao s6 h khau ctia ba H6 Thi Thanh S) thi ba H6 Thi Thanh S khong
cung cap gidy to, tai liéu ching minh chd & hop phép theo quy dinh tai Piéu 30
Luat Cu tri va Biéu 6 Nghi dinh 31/2014/ND-CP cua Chinh phu quy dinh chi
tiét mot sd diéu va bién phap thi hanh Luat Cu tr(; chua du thu tuc dang ky tam
tra quy dinh tai diém b khoan 1 Piéu 16 Théng tu 35/2014/TT-BCA ngay
09/9/2014 ctia B6 Cong an. Do d6, Trudng Cong an phudng XP khong cap sb
tam tra cho ba S va Pinh HO Thanh S2 va ra Thong bao sé6 29/TBCAP ngay
28/5/2018 dé bao cho ba S biét 1a ding phap luat.

[5] Mt khac, tai ho so khoi kién, ba S ndop mot Phiéu bao thay doi ho
khau, nhan khau (phé t6), tu y ghi thém va diéu chinh nguoi tam tra tir Dinh Ho
Thanh S2 thanh Pinh HO Xuan S1 1a khong dung thu tuc ding ky tam tri quy
dinh tai Piéu 16 Thong tu 35/2014/TT-BCA ngay 09/9/2014 ctia B6 Cong an.

[6] T phan tich trén, Hoi dong xét xir bac yéu cau khdi kién hanh chinh
ctia ba H6 Thi Thanh S; khong chap nhan yéu cau hity Thong bao s6 29/TBCAP
ngay 28/5/2018 cua Truong Cong an phuong XP; khong chap nhan budc
Truong Cong an phuong XP phai cap s6 tam tra cho ba H6 Thi Thanh S cling
Pinh H6 Xuan S1, Pinh H6 Thanh S2.

[7] Dbi voi yéu cau Truong Cong an phuong XP phai bdi thuong thiét
hai do hanh vi khong cap sO tam tra: Ba S yéu cau giai quyét budc Truong cong
an phuong XP phai bdi thuong dan sy do hanh vi hanh chinh giy ra nhung
khong néu cu thé thiét hai; tir chdi va khong cung cip ching ctr ching minh
thiét hai nén khong c6 co s& xem xét bdi thuong. Can cir khoan 2 Piéu 7 Luat td
tung hanh chinh, tach yéu cau bdi thuong thiét hai dé giai quyét sau bang vu an
dan sy khéc theo quy dinh ctia phap luat té tung dan su.

[8] Vé 4n phi va chi phi to tung khac: Vi yéu cau khiéu kién bi bac nén

ngudi khoi kién phai chiu an phi hanh chinh so tham theo quy dinh phap luat.
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Vi cac lé trén,
QUYET PINH:

+ Cin ctr vao: Khoan 2 Piéu 7 Luat t6 tung hanh chinh sé 93/2015/QH13;
tach yéu cau boi thuong thiét hai do hanh vi hanh chinh gay ra cta ba HO Thi
Thanh S dé giai quyét sau bang vu an déan sy khac theo quy dinh cta phap luat t6
tung dan su.

+ Cén cir vao: Céc diéu 30, 31 va diém b khoan 1 Dicu 168 cua Luat to
tung hanh chinh 50 93/2015/QH13; di€ém a khoan 2 Di@u 193 cua Luat to tung
hanh  chinh  s0  93/2015/QH13; khoan 1 Diéu 32 Nghi quyet
326/2016/UBTVQH14 ngay 30/12/2016 cuia UBTVQH quy dinh v€ muc thu,
mién, giam, thu, ndp, quan 1y va st dung an phi va 1€ phi toa an.

Tuyén xir:

- Bac yéu céu khai kién ctia ba Ho Thi Thanh S; khong chap nhéan yéu cau
huy Thong bao s6 29/TBCAP ngay 28/5/2018 cua Truong Cong an phuong XP;

khong chap nhén yéu cau budc Truong Cong an phu’O‘ng XP phai cap s6 tam tra
cho ba Hb Thi Thanh S cung Pinh H6 Xuan S1, Pinh Ho Thanh S2.

- V& an phi: Ba H6 Thi Thanh S phai nop 300.000d (ba trim nghin dong)
an phi hanh chinh so thim; dugc khau trir vao s tién 300.000d (ba trim nghin
d6ng) di ndp tam ung an phi theo bién lai thu tién sé 6504 ngay 13/6/2018 cua
Chi cuc Thi hanh an dan sy thi x4 Séng Cau.

- Cac duong su dugce quyén khang cdo ban 4n trong thoi han 15 ngay ké
tr ngay tuyén an; dbi vai duong su khong c6 mat tai phién toa thi thoi han
khang c4o tinh tir ngdy ban an duoc giao cho ho hoic dugc niém yét.

Noinhgn: TM. HQI PONG XET XU SO THAM
- TAND tinh Phd Yen; THAM PHAN - CHU TQA PHIEN TOA
- VKSND thi xa Song Cau,

- Cac duong su;

- Chi cuc THADS thi xi Song Cau (khi &n
¢6 hiéu luc phap luat);

- UBND tinh Pha Yén (khi an ¢6 hiéu luc
phap luat);

- Luu Toda 4n va hd so vu an.

Ly Tho Hién



