TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH BA RIA — VONG TAU Péc lap - Ty do - Hanh phic

Ban an s6: 12/2018/LDPT
Ngay 14/11/2018
“V/v Bon phuong chap
dut hop dong lao dong”
NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BA RIA - VONG TAU
- Thanh phan Hpi dong xét xir phiic thdm gom co:
Thdm phdn - Chii toa phién toa: Ba Nguyén Thi Quang
Cdc Tham phan: Ong Trinh Hoang Anh
Ong Poan Ngoc Thién

- Thuw ky phién tda: BaNguyén Thi Nga — Thu ky Toa an nhan dan tinh Ba Ria
— Viing Tau.

- Kiém sat vién Vién kiém sdt nhén din tinh Ba Ria — Viing Tau tham gia
phién toa: Ong Vii Duyén Truong - Kiém sét vién.

Trong ngay 14 thang 11 ndm 2018 tai Tru s¢ Toa an nhan dan tinh Ba Ria  —
Viing Tau xét xtr phuc thAm cong khai vu an thy 1y s6: 09/2018/TLPT-LD ngay 05
thang 9 nam 2018 vé viéc don phuong cham dut hop dong lao dong.

Do ban an lao dong so tham s6 01/2018/LDST ngay 23 thang 7 nam 2018 cua
Toa an nhan dan huyén R bi khang nghi, khang céo.

Theo Quyét dinh dua vu an ra xét xir phuc tham sd: 15/2018/QD-PT ngay 24
thang 10 nam 2018 gitta cac duong su:

Nguyén don:
1. Ong Tran Pinh N, sinh nam 1983 (c6 mat).

Bia chi: khu phd C, thi trdn B, huyén R, tinh Ba Ria - Viing Tau.
2. Ong Nguyén Tan D, sinh nam 1987 (c6 mat).

Dia chi: khu ph6 D, thi tran E, huyén R, tinh Ba Ria — Viing Tau.
3. Ong Tran Vin Q, sinh nam 1991 (c6 mit).

Dia chi: khu ph6 F, thi tran B, huyén R, tinh Ba Ria — Viing Tau.
4. Ong Lé Hoang T, sinh ndm 1994 (c6 mat).

Bia chi: khu pho G, thi tran E, huyén R, tinh Ba Ria — Viing Tau.
Bi don: Ban quan ly M.



Dia chi: Tinh 16 L, khu ph6 K, thi tran B, huyén R, tinh Ba Ria - Viing Tau.

Ngubi dai dién theo phap luat : Ong P6 Thanh A , sinh nim 1965, chuc vu:
Giam doc BQL M (vang mat).

Nguoi dai dién theo iy quyén: Ong Nguyén Vin N1, sinh nam 1979 (c6 mit).

Dia chi: tinh 16 L, khu phd K, thi trdn B, huyén R, tinh Ba Ria - Viing Tau
(Giay uy quyeén s6 91/UQ.BQLM ngay 16/4/2018).

Nguwoi lam chirng: Ong Lé Tan T, sinh nam 1967 (c6 mit).

Dia chi: Puong P, khu phé V, thi tran E, huyén R, tinh Ba Ria- Viing Tau.

Nguoi khang cdo: Nguyén don la 6ng N, 6ng b, 6ng Q, ong T.

Co quan khang nghi : Vién kiém sat nhan dan huyén R, tinh Ba Ria — Viing
Tau.

NOQI DUNG VU AN:

* Cdc nguyén don gom ong Trin Pinh N, ong Nguyen Tén D, ong T mn Van
Q, éng Lé Hoang T trinh bay trong don khoi kién va ngwoi dai dién theo uy quyen
ciia cdc nguyén don la 6ng Tran Quang M trinh bay trong qud trinh gidi quyét vu
dan nhw sau:

Céc nguyén don ky hop dong lao dong khong ky han véi BQL M voi nhiém vu
1a nhan vién quan ly bai dau xe. Bén ngay 07/9/2017 BQL M cham dut hgp dong lao
dong vai cac nguyén don. Viéc cham dat hop dong lao dong nay la tréi luat vi:

Can clr vao cong van 3502/UBND-SNV ngay 26/4/2017 cia UBND tinh Ba Ria
Viing Tau thi cac nguyén don khong thudc doi tugng di€u chinh cua van ban nay va
cac nguyén don khong dugc thong bao nghi viée trude khi chat dut hop dong lao
dong theo quy dinh cua luat lao dong do do cac nguyén don co yéu cau cu thé nhu
Sau.

1. Ong Tran Pinh N yéu ciu: ,Tuyén b6 cham durt hop dong lao dong ddi voi N
1a trai phép luat, BQL M phai trd ché d¢ lao dong cho 6ng N cac khoan sau:

- Tlen Luong tinh tir ngay 01/7/2017 dén ngay xet xu voi murc luong 2 ,22/thang,
thanh tién 2.404.149d/ thang (sau khi da trir bao hiém Y té, bao hiém xa hoi, bao hiém
tai nan).

- Tién luong ngoai gid 500.000d/thang (twong duong 16 giov X mirc luong)

- Tién trang phuc nam 2017: 800.000d.

- BQL M phai dong bao hiém xa hoi, bao hiém y t€, bao hiém that nghiép cho
dén ngay xét xtr.

- 02 thang tién luong, do khong con nhu cau quay trd lai lam viéc theo khoan 1
bicu 42 BJ luat lao dong.
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- Tién bdi thudng 45 ngay luong do khong dugc bao trude theo khoan 5 Diéu 42
Luat lao dong.

- Budc tra tién tir 1ai xuat cham tré tinh tir ngay 08/9/2017 cho dén ngdy xét xir
v&1 mue 131 xuat do ngan hang nha nuéc quy dinh.

2. Ong Nguyén T an D yéu cc”iuv: Théng n}}ét 101 trinh bay, ciling nhu cac yéu cau
nhu 6ng N tuy nhién vé mrc luong cua 0ng D la 2,04, thuc nhan 2.209.218 d/thang.

3. Qng Tran Vin Q: Thén‘g nhat 101 trinh bay, ciing nhu cac cau nhu éng N tuy
nhién vé mtrc lwong cia 6ng Q la 1,86, thuc nhan 2.014.287d/thang.

4, Qng Lé Hoang T: Thong nhat 15i trinh bay, ciing nhu cic cau nhu éng N tuy
nhién vé mrc luong cua 6ng T 1a 1,68; thuc nhan 1.819.356d/thang.

* Bi don BOL M, n,gu’b’i dai dién theo uy quyén la  0ng Nguyén Vin N trinh
bay: Thua nhan viéc ki ket hop dong lao dong; thoi han lao dong, muc luong va cong
viéc cua cac nguyén don la dung nhu cac nguyén don trinh bay . BOL M khong dong

¥ cac yéu cau cua cac nguyén don ma ¢ hi déng ¥ tra cho mdi nguyén don tién luong
tir 01/7/2017 dén ngay 07/9/2017.

Tai Bin dn Lao dong so tham so: 01/2018/LD-ST ngay 23/7/2018 ciia Toa dn
nhdn dédn huyén R da ap dung Diéu 38; khoan 5 Diéu 42, Piéu 90, Diéu 186 Bo luat
lao dong: diém a khoan 1 Diéu 32; diém c¢ khoan 1 Diéu 35; dién a khoan 1 Piéu 39,
khoan 2 Diéu 482 B0 luat t tung dan su, tuyén xur:

- Khong chap nhén yéu cau cia nguyén don yéu cau tuyén bi don don phuong
cham dut cac hop dong lao dong doi voi cac ong N, B, Q, T 1a trai phép luat.

- Chap nhan 01 phan yéu cau cua cac nguyén don, budc bi don cé nghia vu tra
cho cac nguyén don so tién nhu sau:

- Tra cho dng N 11.020.000d (mudi mot triéu khong trim hai muoi ngan dong).
- Tra cho dng D 10.182.000d (mudi triéu mdt trim tdm muoi hai ngan dong).

- Tra cho dng Q 9.360.0004 (chin triéu ba trim sau chuc ngan dong)

- Tra cho dng T 8.538.0004d (tam triéu nim trim ba tam ngan dong).

- Ban quan ly M phai c6 nghia vy dong cac khoan bao hiém x3 hoi, bao hiém y
té, bdo hiém that nghiép cho cic nguyén don dén ngay 07 thang 09 nam 2017 theo
bang luong cua cac nguyén don trude khi nghi viéc.

- C4c nguyén don lién hé véi Co quan cd tham quyén dé lam thu tuc vé nhén tién
bao hiém that nghi¢p theo quy dinh ctia phap luat.

Ngoai ra 4n so tham con tuyén vé 13i sudt cham tra  , an phi, quyén khang cao ,
thoi hi€u thi hanh ban an theo quy dinh cua phap luat.



Ngay 03/8/2018, cdc nguyén don Q, N, B, T ¢é don khing cdo mét phan Bin
dn lao dpng so thim sé 01/2018/DS-ST ngdy 23/7/2018 ciia Toa dn nhén din
huyén R voindi dung : Theo quy dinh tai diém a khoan 2 Piéu 38, 41 B6 luat lao
dong nam 2014, thi khi don phuong chiam dit hop ddng lao dong, nguoi st dung lao
dong phai thong bao cho nguoi lao dong biét trudc it nhat 45 ngay; Pidu 41 Bo luat
lao déng nam 2014 quy dinh “Pon phuong chim dut hop dong lao dong trai ludt 1a
cac truong hop chdm du’t hop dong lao dong khong ding quy dinh tai cac diéu 37, 38
va 39 cta B luat nay”. Do do cac cac nguyén don Q, N, B, T yéu cau Toa an cip
phuc thim giai quyét:

- Tuyén bo quyét dinh don phuong cham diit hop dong lao dong ctia BQL M doi
voi cac nguyén don Q, N, B, T 1a trai phap luat.

- Ngoai viéc BQL M phai thuc hién nghia vu thanh toan cac khoan tién nhu ban
an so tham d3 tuyén, thi BQL M con phai ¢o trach nhiém thanh toan thém khoan tién
lwong, bao hiém va cac khoan phu cip khéac tir ngay 08/9/2017 dén khi ban an phiic
tham duoc tuyén theo khoan 3 Diéu 42 B¢ luat lao dong nam 2014.

- BQL M phai tra thém 13i sudt ciia s tién lwong cham tra tir ngdy 08/9/2017 dén
khi ban an phuc tham duogc tuyén (Tinh theo 1ai suat cia Ngan hang Nha nudc Viét
Nam hién hanh).

- BQL M phii boi thuong 02 thang tién luong do don phuong cham dut hop
dong trai phap luat cong thém vai it nhat 02 thang tién luong tro cap thoi viée do cac
nguyén don Q, N, D, T khong c¢6 nhu cau quay trd lai lam viéc.

Cing ngay 03/8/2018, Vign kiém sdt nhén dén huyén R cé Quyét dinh khing
nghi phic thim so 219/0D-KNPT-VKS-R voi néi dung ban an so tham c6 nhing
han ché nhu sau:

1. Vé t6 tung: Ban 4n so thAm vi pham Piéu 5 BLTTDS khong xem xét day du,
dung yéu cau khai kién cua duong su; Ban 4n so thim xem xét ngodi pham vi don
khoi kién ctia duong sy va khong tuyén an ¢ phan quyét dinh; mét phan yéu cau khoi
kién cua cac nguyén don Q, N, b, T khong dung dbi tuong nhung Toa an cap so tham
khong yéu cau sua d6i, b6 sung don khoi kién theo quy dinh tai Piéu 193 BLTTDS.
Do do dé nghi khac phuc:

- P6i voi yéu cau vé tién luong trong nhiing ngay khong dugc lam viée, cong voi
02 thang tlen luong theo hop dong lao dong ban an can tuyén rd bac yéu cau hay chap
nhan yéu cau cia cac nguyén don Q, N, B, T.

- Phan nhan dinh ctia Toa &n cip so thAim bo khong nhan xét, danh gia vé tién
lam thém gio.

- Can tuyén dinh chi mot phan yéu cau khai kién cua cac nguyén don Q, N, b, T
vé viéc yéu cau BQL M tra tro cap thoi viéc, bao hiém that nghiép do khong diing d6i
tuong.
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2. Vé nji dung dé nghi:

- Chip nhan yéu ciu cua cic nguyén don Q, N, B, T tuyén bd quyét dinh don
phuong chim dirt hop dong lao dong ciia BQL M dbi voi cac nguyén don Q, N, B, T
1a trai phap luat.

- Buoc BQL M bdi thuong tién lwong trong nhimg ngay cac nguyén don Q, N,
D, T khong dugc 1am viéc cong véi it nhat 02 thang tién luong theo hop dong lao
dong da ky két.

Tai phién toa phuc thim:

- Cacnguyén don Q , N, D, T trinh bay: Chu trvong cua dang va Nha nudc la
dung nhung BQL M thuc hién khong dung thi tuc cham dirt hop dong lao dong ; thoi
diém c ac nguyén don Q , N, B, T nghi lam la ngdy 07/9/2017; tai cudc hop ngay
16/5/2017 thi cac nguyén don Q, N, D, T khong duoc du.

- Ong N1 dai dién BQL M trinh bay:

+ UBND huyén R cho ong T1 (giam déc BQL M) thoi viéc ké tw ngay
12/6/2017, b6 nhi€m 6ng S giu chue vu giam doc BQL M vao ngay 01/8/2017, nén tu
ngay 12/6/2017 dén ngay 31/7/2017 thi BQL M khong co nguoi dai dién theo phap
luat.

+ Khi hop xet cham dut ‘hop dong lao dong voicacong  Q, N, b, T vao ngay
07/9/2017 thi 6ng S khong dong y ky cac quyét dinh cham dut hop dong lao dong vi
viéc nay xay ra truoc thm dlem ong S nhan cong tac tai BQL M. Mat khac néu cham
dut hop dong lao dong vao ngay 07/9/2017 thi khong co can cir tra luong va cac ché
d6 lao dong cho nguoi lao dong. Nén ong S da chi dao ong T2 pho gidm d6c BOL M
ky 1ui ngay chap dut hop dong lao dong véi cac ong Q, N, B, T vao ngay 01/7/2017.

un: cac ly do trén 6ng N 1 dé nghi Hoi dong xet xu phuc thim gitt nguyén ban an
so tham.

- Pai djén Vién kiém sat nhan dan tinh Ba Rja — Viing Tau c6 quan diém:

+ Viéc tuan theo phap luat: Nhung nguoi tién hanh t6 tung va nhung nguoi tham
gia to tung thuc hién dung cac quy dinh.

ot Vé noi dung : Can cur \{‘310 g'ac tai liéu chung cur co trong ho so thé hién hop
dong lao dong giva BQL M voi cac 6ng Q, N, D, T la hop dong khong xac dinh thoi
han, do do khi cham dut hop dong lao dong voi cac ong Q,’N, b, T thi BOQL M da vi
pham thoi han bao trudce . Dong thoi khi giai quyét tranh chap lao dong thi ban an so
tham co nhung thiéu sot nhu noi dung khang nghi da néu nén odé nghi H6i dong xet xu
phuc tham chap nhan khéng céo, khang nghi stra ban an so tham.
NHAN DINH CUA TOA AN



* Xét khang cdo ciia 04 nguyén don Q, N, D, T va Khdng nghj ciia Vién kiém
sdt nhdn din huyén R lién quan dén quan hé lao dong giwa BQL M voi 04 nguyén
don O, N, D, T nhw sau.

1. Loai hop dong lao déng da ky két giwa BQL M voi 04 nguyén don Q, N, D,
T:

Ngay 01/01/2016, BQL M ky hop Cfong lao déng co thbl han d6i voi cac 6 ong Q,
N, D, T cu thé 1a ky ‘Hop dong lao dong s6 01/HDLD voi ong Q ; ky Hop ddng lao
dong s6 02/HPLD VO’l 6ng N; ky Hop ddng lao dong s6 03/HPLP voi 6ng b va ky
Hop dong lao dong s6  05/HPLD voiodng T déu c6thoihan 12 thang tu ngay
01/01/2016 dén ngay 31/12/2016; cong viéc phai lam 1a giu xe va dam bao tinh hinh
an ninh trat tu tai bai dau xe L.

. 2.8w chuyén hoa loai hop cg‘éng lao dong va Iy do, nguyén nhin chém diit hop
dong lao dong cua BQL M doi voi 04 nguyén don Q, N, D, T:

2.1. Su chuyen hoa loai hop dong lao dong gzu*a BOL M voi 04 nguyén don Q,
N, , T: Can cu vao cac tai liéu chung cu co trong ho so thé hién:

- Ngay 04/01/2017, Van phong Chinh phu ban hanh v an ban s6 30/VPCP —
TCCV (BL 119) ndi dung: “Cac bd, nganh, dia phuong phai th yc hién nghiém cac
quy dinh cta phap luat vé tuy én dung, St dung, quan ly bién ché congch uc, vién

chuc... ddi vai nhitng cong viéc khong nha t thiét phai tuyén dung vao bién ché , thuc
hién lao dong theo quy dinh tai nghi dinh 68/2000/ND-CP”.

- Ngay 26/4/2017 UBND tinh Ba Ria — Viing Tau c6 Cong vin s6 3502/UBND —
SNV (BL120) néi dung: “Ké tur nay, tat ca cac ¢ o quan hanh chinh, don vi su nghiép
cong lap thu 6c tinh khong duoc phep ky h op dong lao dong dé 1am cong tac chuyén
mon, nghiép vu thude chre trach, nhiém vu can bd, céng chic, vién chac khi chua co
chu truong dong y cua Chu tich UBND tinh”.

- Ngay 04/5/2017, UBND huyén R c6 Cong van s6 2042/UBND-VP (BL 122)
no6i dung: “Pé nghi Thu truong cac co quan, don vi huyén, Chu tich UBND cac x4, thi
tran trién khai, quan triét d&én can bo, Cong Chu:C vién chuc thude co quan, don vi biét
noi dung chi dao ctia UBND tinh tai van ban sd 3502/UBND — SNV’

Péi chiéu voi cac vin ban néu trén cho thay: Cong viéc ma BQL M da ky két véi
cicong Q,N, B, T dé “gilr xe va dam bao tinh hinh an ninh trat tu tai bai dau xe L” 1a
thudc truong hop khong duoc ky tiép hop dong lao dong.

Do viéc trién khai  van ban s6 30/VPCP — TCCV ngay 04/01/2017 cua Van
phong Chinh phu cham, trong khi thoi han cua 04 hop dong lao dong da ky két glua
BQL M véi cac ong Q, N, B, T hét han vao ngay 31/12/2016 va khong co cén cu deé
ky lai hop dong lao dong , nhung BQL M khong lam thu tuc cham dut hop dong lao
dong voi cac ong Q, N, B, T theo chi thi cua cap trén , lai ban hanh Coéng van s6
100/BQLDL ngay 22/5/2017 (BL123) gui UBND huyén R dé nghi cho phép cac éng
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Q, N, b, T duoc tiép tuc ksl hop dbng lao dong lam chuyén mon nghiép vu tai don vi.
Nén ngay 12/6/2017 UBND huyén R phaico C 6ng vinsd 2836/UBND — NV
(BL132) dé nghi BQL M phai nghiém tic thyc hién chi dao cua Chu tich UBND tinh
Ba Ria — Viing Tau. Do do ngay 07/9/2017 BQL M moi tién hanh hop giai quyét viéc
cham dut hop dong lao dong dbi voi cac 6ng Q, N, b, T.

Vi thoi han lao dong cua cac ong Q, N, B, T het han vao ngay 31/12/2016 nhung
BQL M khong co cin cu ky lai hop dong lao dong va cung khong lam thu tuc chap
dut hop dong lao dong voi cac 6ng Q, N, B, T nén cac éng Q, N, b, T van tlep tuc
1am viéc binh th wong, do do sau 30 ngay ké tir ngdy 31/12/2016 thi hop dong lao
dong co thoi han cua cac ong  Q, N, B, T déu dugc chuyén hoa thanh hop dong lao
d6ng khong xac dinh thdi han theo khoan 2, Biéu 22 Lyat Lao Dong.

2.2. Ly do, nguyén nhin cham d it hop dong lao déng giza BQL M véi 04
nguyén don Q, N, b, T:

Vi viée “tuyén dung, str dung, quan Iy bién ché cong ch wc, vién chuc... d6i véi
nhitng cong viéc khong nhat thiét phai tuyén dung vao bién ché , thuc hién lao dong
theo quy dinh tai nghi dinh 68/2000/ND-CP” theo vin ban sd 30N PCP — TCCV ngay
04/01/2017 cua Van phong Chinh phu 13 chu trwong chung cua Bang va Nha nudc
duoc ap dung dbi voi tat ca cac bd, nganh, dia phwong trong ca nuoc, nén quan heé lao
dong giva BQL M véi cac ong Q, N, B, T ciing khong c6 ngoai 16. Do do cung ngay
01/7/2017, BQL M da ban hanh Quyét dinh s6 260/QD.BQLM chiam dut hop dong
lao dong ddi véi ong Q (BL 61); Quyét dinh s6 259/QD.BQLM cham dat hop dong
lao dong doi voi ong N (BL 104); Quyét dinh s6 261/QD.BQLM chim dirt hop dong
lao dong ddi véi ong B (BL 32); Quyet dinh s6 162/Qb. BQLM cham dut hop dong
lao dong dbi véi ong T la co cin cu theo diém ¢, khoan 1, Piéu 38 Luat Lao Dong.

3. Xét trinh ty thii tuc ciia BOL M ban hanh 04 quyét dinh chim dut hop dong
lao dong voi 04 nguyén don Q, N, D, T:

Can cu vao cac tai liéu ¢ h{mg cu co trong ho so thé  hijén trinh ty tha tuc cla
BQL M ban hanh 04 quyét dinh cham dut hop dong lao dong doéi voi cac 6ng Q, N, D,
T c6 nhiing thi€u s6t nhu sau:

3.1. Vi pham quy dinh thoi han bao trude: Tai diém a, khoan 2, Diéu 38 B6 Luat
Lao Bong quy dinh khi don phuong cham dut hop dong lao dong thi nguoi su dung
lao dong “... phai bao cho nguoi lao dong biét trudce it nhat 45 ngay”.

Xét thay: Mic du ndi dung cudc hop ngay 16/5/2017 1a vé van d&é cham dut hop
dong lao dong ddi voi cac ong Q, N, b, T nhung trong “Bién ban hop co quan” cua
BQL M chi ghi thanh phan du hop gdm 24/26 vién chuc, vang 02 ma khong néu tén
cu thé vé su c6 mit hay vang mat cua cac ong  Q, N, D, T. Tai phién toa phuc thAm
cac 6ng Q, N, b, T déu cho rang khong duoc tham du cude hop giai quyét viec cham
dut hop d‘ang lao dong vao ngay 16/5/2017 nay.
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Trén thuc t&, truoc khi BQL M ban hanh 04 quyét dinh chim dut hop dong lao
dong voi cac éng Q, N, B, T thi BOL M khong c6 van ban thong bao chinh thitc nao
cho cac ong Q, N, b, T biét, do do viéc cham dut hop dong lao dong cua BQL M doi
voi cac dng 6ng Q, N, D, T da vi pham diém a, khoan 2, Diéu 38 B6 Luat Lao Pong.

3.2. Tham quyén ky 04 quyét dinh chdm dut hop dong lao déng voi 04 nguyén
donQ,N, D, T:

Can cu vao cac tai liu chung cu do BQL M cung cép tai cip phuc thim thé
hién:

- Ngay 19/02/2016 UBND huyén R ban hanh Quyét dinh s6 2712/QD-UBND
V/v bo nhiém lai cong chuc d6i voi 6ng L€ Van T1 la Giam doc BQL M.

- Ngay 19/4/2017, 6ng T1 ban hanh Thong bao s6 85/TB-BQLDL V/v uy quyén
cho 6ng Tran Thanh T 2 chuc vu Pho giam doc truc tiép fanh da 0, chi dao, diéu hanh
hoat dong ciia BQL M.

- Ngay 08/6/2017, UBND huyén R ban hanh Quyét dinh 1423/QD-UBND V /v
cho théi viéc cong chuc ddi voi ong Lé Vi n T1 ké tu ngay 12/6/2017, nén ké tu ngay
12/6/2017 thi viéc uy quyén cua dng T1 cho dng T2 Phé giam ddc truc tiép 1anh dao ,
chi dao, diéu hanh hoat dong cua BQL M theo Thong bao s6 85/TB-BQLDL cung hét
hiéu luc.

- Ngdy 26/7/2017, UBND huyén R ban hanh Quyét dinh s6 1955/QD-UBND vé
vi€c ti€p nhan v a bé nhiém cong chirc doi voi 6ng Nguyén Van S gitr chirc vu Giam
doc BQL M.

- Ngay 12/3/2018, UBND huyén R ban hanh Quyet dinh s6 926/Qb-UBND vé

viéc diéu dong va bo nhiém cong chuc d6i voi 6ng D6 Thanh A giu chuc vu Giam
d6c BQL M.

Tai phién toa phtic thim , 6ng N1 dai dién BQL M xac nhan: Tir ngay 12/6/2017
dén ngay 31/7/2017 thi BQL M khong co ngudi dai dién theo phap luét ; khi hop xet
cham dt hop dong lao dong voicacong Q, N, b, T vao ngay 07/9/2017 thi 6ng S
khong dong y ky cac quyét dinh cham dut hop dong lao dong vi viéc nay Xay ra trudc
thoi diém 6ng S nhan cong tac tai BQL M. Mat khac neu cham dut hop dong lao dong
vao ngay 07/9/2017 thi khong co cin ct tra luong va cac ché d6 lao dong cho nguoi
lao dong. Nén 6ng S da chi dao 6ng T 2 phé giam doc BQL M ky lui ngay chap d ut
hop dong lao déng véi cac ong Q, N, B, T vao ngay 01/7/2017.

Tu nhung cin cu trén cho thiy , hanh vi chi dao va ky lui ngay chap d Gt hop
dong lao dong vei cac 6ng Q, N, B, T vao ngay 01/7/2017 1a khong dung, va viéc 6ng
T2 ky 04 quyét dinh don phuong chim dut hop dong lao dong voi cacon gQ,ND, T
vao cung ngay 01/7/2017 1a cling déu khong ding tham quyén.



3.3. Trdch nhién cua nguoi sur lao dong khi cham dirt hop ddng lao dong : Ngay
01/7/2017 BQL M ban hanh 04 quyet dinh don phuong cham dut hop dong lao dong
voi cac ong Q. N, b, T nhung dén ngay 27/9/2017 moi co thong bao giai quyét ché do
lao d6ng cho cac 6ng Q, N, B, T 1a vi pham thoi han giai quyét ché d6 lao dong du oc
quy dinh tai khodan 2, Diéu 47 B6 Luét Lao bong.

4. Nhieng han ché cua ban an so tham:

- Tai phan “Néi dung vu an ” va phan “Nhén dinh cua Toa an ” rat so xai ,
chung chung, khong cu thé ro rang va co6 thiéu sét  dan dén nodi dung trong phan
“Quyét dinh” cua ban an cung thiéu sot, khong day du nhu khang cao cua cac 6ng Q,
N, b, T va khang nghi cua Vién Ki€ém sat nhan dan huyén R da néu.

- Qua trinh giai quyét vu an | Toa an cap Ny tham khong thu thap day du cac tai
liu chung cu co lién quan lam cin cur giai quyét vu an mot cach toan dién, day du.

- Toa 4n cdp so tham khong dbi chiéu cac yéu cau khoi kién cua cac nguyén don
voi cac quy dinh trong B6 Luat Lao Dong dé xem xet giai quyét nén nhan dinh giai
quyét sot yéu cau khoi kién cua cac nguyén don.

Tuy nhién do 6ng TZ la nguoi ky 04 quy’é,t dinh dorp phuong cham dut hop dong
lao dong (Quyét dinh s6 260/QD.BQLM; Quyét dinh s6 259/QD.BQLM; Quyét dinh
sO 261/Qb.BQLM; Quyét dinh sé 162/QD.BQLM) cung ngay 01/7/2017 la khong
dung tham quyén, nén ca 04 quyét dinh don phuong cham dut hop dong lao dong cua
BQL M dql voicacong Q,N, D, T C}eu khong phat sinh hi¢u luc. Do do Hoi dong xet
xu phuc tham thong nhat : Sua ban an so tham theo huo’ng huy 04 quyét dinh dO’nr
phuong cham dut hop dong lao dong  (Quyét dinh s6 260/QD.BQLM; Quyét dinh s6
259/QD.BQLM; Quyét dinh sd 261/Qb.BQLM; Quyét dinh s6 162/QD.BQLM) cung
ngay 01/7/2017 cua BQL M d6i voi cac ong Q, N, b, T. BQL M c6 trach nhiém giai
quyét lai viéc don phuong cham dut hop dong lao dong ddi voi cac ong Q,N, D, T
theo ;Iung trinh tu thu tuc cju_:o*g quy dlph trong Bg lyat lao dong ; dé nghi Toa an cap
so tham rat kinh nghiém doi voi cac thi€u sot da dé cap néu trén.

Céc duong su khong phai chiu an phi lao dong.

Vi céc 1€ trén:

QUYET DINH
Ap dung khodan 2, biéu 308 Bb luat T6 tung Dan su, tuyén XU

Chap nhan mét phan khang cao cua cac 6ng Tran van Q , Tran Pinh N, Nguyén
Tan D, Lé Hoang T ; chap nhan mét phan khang nghi cua  Vién Kiém sat nhan dan
huyén R, sua Ban an Lao dong so tham s6: 01/2018/LD-ST ngay 23/1/2018 cta Toa
an nhan dan huyén R nhu sau:
1. Chap nhan mot phan yéu cau khoi kién cta cac 6ng Tran van Q, Tran Pinh N,
Nguyén Tan B, Lé Hoang T. Huy cac quyét dinh don phuong cham dit hop dong lao
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dong cua Ban quan ly M do nguoi ky quyét dinh don phuong cham dut hop dong lao
dong khong dung tham quyén, cu thé nhu sau:

- Huy Quyet dinh s6 260/Qb.BQLM ngay 01/7/2017 cua Ban quan ly M vé viéc
don phuong cham dut hop dong lao dong voi dng Tran vin Q.

- Huy Quyét dinh s6 259/QD.BQLM ngay 01/7/2017 ctia Ban quan ly M vé viéc
don phuong cham dut hop dong lao dong voi 6ng Tran Dinh N.

- Huy Quyet dinh s6 261/Qb.BQLM ngay 01/7/2017 ctia Ban quan ly M vé viéc
don phuong chim dut hop dong lao dong voi 6ng Nguyén Tan b.

- Huy Quyet dinh sO 162/QDb.BQLM ngay 01/7/2017 cia Ban quan ly M vé viéc
don phuong cham dut hop dong lao dong voi 6ng Lé Hoang T.

2. Ban quan ly M phai thyc hién nghiém tic vin ban s6 30/VPCP — TCCV ngay
04/01/2017 cua Vin phong Chinh phu ; Cong vinsé 3502/UBND — SNV ngay
26/4/2017 ctia UBND tinh Ba Rja — Viing Tau; Cong vin sd 2042/UBND-VP ngay
04/5/2017 cua UBND huyén R. Pong thoi Ban quan ly cac khu du Jich huyén R co
trach nhiém giai quyet lai viéc don phuong cham d &t hop dong lao dong dbi voi cac
6ng Tran van Q, Tran Pinh N, Nguyén Tan D, Lé Hoang T theo ding trinh ty th tuc
duoc quy dinh trong Bo Luat Lao dong.

3. An phi lao dong so tham, phuc tham: Cac duong su khong phai ndp.

Ban an phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an (ngay 14/11/2018).

TM. HQI PONG XET XU PHUC THAM
Noi nhin: THAM PHAN-CHU TQA PHIEN TOA
-VKSND tinh BR-VT;
-TAND huyén R;
- Chi cuc THADS huyén R;
- Cac duong su;
- Luu ho so.

Nguyén Thi Quang
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