TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VET NAM
TINH TIEN GIANG Poc 1ap — Tw do — Hanh phac
Ban 4n s6: 283/2019/DS-PT
Ngay: 16/10/2019
V/v tranh chap: “Chia di san thira ké
va yéu cau huy gidy chimg nhén quyén
su dung dat”

] _ NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VET NAM

TOA AN NHAN DAN TiNH TIEN GIANG

- Thanh phan Héi dong xét xi¢ phuc tham gom co:
Tham phén - Chii toa Phén tda: Ong Tran Vin Pat
Céc Tham phan: Ong Huynh Hiéu
Ba Nguyén Thi A Phuong
- Thr ky Phén tda: Ong Bui Lé Loc — Thu ky Toa an nhan dan tinh Tién Giang.

- Dgi di¢n \'én kiém sdt nhén dan tinh Tién Giang tham gia Phén toa: Ba Lé Thi
Tham — Kiém sat Vén.

Trong cac ngay 10 va ngay 16 thang 10 nam 2019, tai try s6 Toa an nhan dan tinh
Tién Giang, xét xir phuc tham cong kH1 vu an dan su thy 1y s6 72/2019/TLPT DS ngay
28 thang 02 nam 2019 vé Véc tranh chip: “Chia di san thira ké va yéu cau huy gidy
ching nhan quyén sir dung dat”.

Do ban 4n dan sy so tham s6 67/2018/DS-ST ngay 24 thang 8 ndm 2018 cua Toa an
nhan dan thanh pho M, tinh T bi khang céo.

Theo Quyét dinh dua vu an ra xét xtr s6 95/2019/QD-PT ngay 01 thang 3 nam 2019
gitra cac duong su:

- Nguyén don:
1. Tran Cong H, sinh nam 1951;
Dia chi: S6 26/3A, Lé Thi H G, Khu phé x, Phudng Y, thanh phé M, tinh T.

Nguoi dai dién theo uy quyén cua 6ng H: Ba Tran Thi Ngoc A, sinh nim 1956. (C6
mat)

Dia chi: S6 26/5A, Lé Thi H G, Khu phé x, Phudng Y, thanh phé M, tinh T.
Theo van ban uy quyén ngay 10 thang 4 ndm 2019.

2. Tran Thi Kim Hg, sinh nam 1954;

Dia chi: S6 26/7A, Lé Thi H G, Khu phé x, Phudng Y, thanh phé M, tinh T.

Nguoi dai dién theo uy quyén cta ba Hg: Tran Thi Yén L, sinh nam 1960; (C6 don
Xin vang mat)

Dia chi: S6 152A1, Ap 4, xd An KhA, huyén C, tinh B.
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Theo vian ban iy quyén ngay 10 thang 5 ndm 2017.

3. Tran Thi Ngoc A, sinh ndm 1956; (C6 mit)

Dia chi: S6 26/5A, Lé Thi H G, Khu phé x, Phuong Y, thanh phé M, tinh T.
4. Tran Thi Yén L, sinh nim 1960; (C6 don xin ving mit)

bia chi: SO 152A1, Ap 4, xa An KhA, huyén Chau Thanh, tinh Bén Tre.

Nguoi bao vé quyén va loi ich hop phap cua nguyén don: Luat su L& M Nh — Vin
phong luat su Lé M Nh — Doan luat su Thanh Pho H. (C6 mat)

Dia chi: Phuong X, Quén Y, Thanh phd H.

- Bj don: Tran Cong Th, sinh nim 1967;

Dia chi: S6 27, Ly Thuong Kiét, Khu phd X, Phudng Y, thanh phd M, tinh T.
Nguoi dai dién theo uy quyén: Ong V6 Trong K, sinh nim 1978; (C6 mat)
Dia chi: S6 7/11, Phan Th Giang, Phuong X, thanh phd M, tinh T.

Theo vin ban Gy quyén ngay 23 thang 01 nam 2017.

- Ngueoi ¢6 quyén loi, nghia vu lién quan:

1. Nguyén Thi Kim Ng, sinh nim 1970;

2. Tran Hoang Ph, sinh nam 1992;

3. Tran Nguyén Dtrc D, sinh nim 1993;

4. Tran Nguyén Tuong V, sinh nim 1996;

Cung dia chi: S6 27, Ly Thuong Kiét, Khu phd X, Phuong Y, thanh phé M, tinh T.
Cung ty quyén cho: Ong Vo Trong K, sinh nim 1978; (C6 mit)

Dia chi: S6 7/11, Phan Th Giang, Phuong X, thanh phé M, tinh T.

Theo vin ban Gy quyén ngay 23 thang 01 nam 2017.

5. Tran Thi B, sinh nam 1948;(c6 don xin Véng mat)

Dia chi: S6 27/6, Lé Thi H G, Khu phd x, Phuong Y, thanh phd M, tinh T.
6. Pham Thi M Ng, sinh nim 1977; (C6 don xin ving mit)

Pia chi: S6 1132, Ap 1, xa B, thanh phd M, tinh T.

7. Pham Thi Ngoc C, sinh nam 1985; (C6 don xin meg mat)

Dia chi: S6 76, Phuong X,thanh phd M tinh T.

8. Uy ban nhan dan thanh phd M;

Nguoi dai dién theo phap luat: Ong Nguyén Van H — Chu tich; (C6 don xin ving
mat).

Dia chi: S6 36, Phuong X, thanh phd M, tinh T.

9. Phong Cong ching s6 N tinh T

Dai dién theo phép luat: Ong Huynh Hitu M — Trudng phong; (Cé don xin vang mit)
Dia chi: Phuong X, thanh phd M, tinh T.



- Nguoi lam chung:

1. Vu Chi K, sinh nam 1954;

Dia chi : S626/7A, Lé Thi H G, Khu ph x, Phuong Y, thanh phd M, tinh T..
2. Nguyén Vin A, sinh num 1945 ;

Dia chi : $626/7, Lé Thi H G, Khu phé x, Phuong Y, thanh phd M, tinh T..

- Nguroi khdng cdo: Bi don — Tran Céng Th; Nguoi c6 quyén loi, nghia vu lién quan
— Nguyen Thi Kim Ng, Tran Hoang Ph, Tran Nguyén Buc D, Tran Nguyén Tuong V.

NOQI DUNG VU AN

Theo 4n so thim;

Nguyén don — 6ng Tran Cong H, ba Tran Th; Kim Hg, ba Tran Th; Ngoc A, ba Tran
Thi Yen L cung trinh bay:

Cha 6ng ba tén Tran Van Nh sinh ndm 1924, chét ngay 15/08/2013, me ong ba la ba
Nguyén Thi H1 sinh ndm 1927, chét ngay 09/08/2013. Ong Nh va ba H1 qua doi, c6 dé
lai cdn nha, c6 1am di chuc, t& di chic cudi 1ap ngay 02/04/2008 do Phong Cdng ching s6
01 lap: S6 cong chung 1a 48, quyén sé 01/TP/CC-SCC-PC. Can nha nay do 6ng Nh dung
tén lam chu, c6 dién tich dat ¢ 1a 126,2m? gidy chiing nhan quyén sir dung dat s6 01386-
QSDD-820/Qb-UB (17/09/2003) va dién tich nha & 1a 96m?, gidy ching nhan quyen so
hitu nha s6 480/ND ngay 02/11/1984 cin nha toa lac tai sé nha 27 Ly Thuong Kiét, Khu
phé 10, Phuong 4, thanh phd M, tinh T. Cin nha nay hién 6ng Nh chua chuyén quyen SO
httu cho ai, hién 6ng Nh con dng tén lam chu. Trude kia khi 6ng Nh ba H1 con song thi
6ng Tran Cong Th séng chung v6i ong Nh ba H1 va hién nay van con & trong cin nha
nay. Sau khi dng Nh ba H1 qua doi ong Tran Cong Th cho chi Pham Thi M Ng va Pham
Thi Ngoc C thué nha khong théng qua ¥ kién nhitng ngudi dong thira ké. Nay, cac ong ba
yéu cau Toa an giai quyét:

Chia thira ké cin nha theo di chiic. Yéu cau chia ky phan thira huéng cua cac thira
ké bang gia tri cin nha tri gia 3.000.000.000 déng chia lam 05 phan béng nhau, m61
ngudi 600.000.000 dong (ba B di xin tir ch01 phan thira huong) va yéu cau truy thu tién
thué nha tir khi di chic c6 hiéu lyc. Yéu cau hiy hop dong cho thué nha giita 6ng Tran
Cong Th va chi Pham Thi M Ng, chi Pham Ngoc C.

~ Ngay 23/01/2017 6ng Tran Cong H, ba Tran Thj Kim Hg, ba Tran Thj Ngoc A, ba

Tran Thi Yén L c6 don khoi kién bo sung yéu cau nhu sau:

Yéu cau Toa 4n hity Gidy chimg nhan quyen si dung dat s6 01386-QSDD-820/Qb-
UB cap ngay 18/12/2003 cua UBND thanh pho M d€ xac dinh nha va dat tai so6 27 Ly
Thuong Kiét, Khu pho 10, Phuong 4, thanh ph6 M, tinh T thu¢c quyén s¢ hiru cua 6ng
Tran Vian Nh va ba Nguyén Thi H1.

Cong nhén gia tri phap ly cua di chic lap ngay 02/04/2008 va chia di san thira ké
néu trén gém 05 phan (do ba B tir chdi huong) cho 6ng ba moi ngudi hudng 01 phan.

Yéu cau truy thu tién thué nha néu trén tur thoi diém phat sinh thua }(é dén ngay Toa
xét xtr d€ budc ong Th tra lai cho 6ng ba moi nguoi dugce hudng 1/5 so6 tién cho thué nay.

Bi don — dng Tran Cong Th trinh bay: Nguyén cha ong la 6ng Tran Vian Nh (cheét
ngay 15/08/2013) va me la ba Nguyén Thi H1 (chét ngay 09/08/2013) la nguoi co quyeén
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st dung d6i V6i can nha va dat tai thira dat 226, to ban d6 sé 11, dién tich 126,2m?, toa
lac tai 27 Ly Thuong Kiét, Khu phd 10, Phuong 4, thanh phé M, tinh T. Ong Nh va ba
H1 c¢6 cac nguoi con & Tran Thi B, sinh ndm 1948; Tran C6ng H, sinh nim 1951; Tran
Thi Kim Hg, sinh nim 1954; Tran Thi Ngoc A, sinh nim 1956; Tran Thi Yén L, sinh
nam 1960; Tran Céng Th, sinh ndm 1967.

Ngay 13/11/2006 6ng Nh va ba H1 lap di chuc theo d6 dé lai nha va dat néu trén
cho ong dugc toan quyén sé hitu, quan ly, st dung va c6 trach nhiém hwong khéi cho ong
ba, cha me (s6 cong ching 178, quyén sb 01/TP/CC-SCC/CC-DC do Phong Céng ching
s6 1, tinh Tién Giang chirng nhan ngay 13/11/2006). Tuy nhién sau d6 ngay 02/04/2008
khong hiéu bang cach nao, cac anh chi em cua 6ng lira cha me 6ng dé lap di chic khac,
theo d6 tit ca cac anh chi em ong dugc quyén thira ké dbi voi can nha va dat néu trén,
mdi ngudi duoc thira hudng mot phan nhu nhau (s6 cdng chieng 48, quyén s6 01TP/CC-
SCC/DC do Phong Cong chting sb 1, tinh Tién Giang ching nhan ngay 02/04/2008).

Ong khang dinh di chic lap ngay 02/04/2008 la hoan toan trai véi quy dinh cua
phap luat bai vi:

Khi lap di chac nay, 02 nhan chung la 6ng Nguyen Van A va 6ng Vu Chi K Ia
ngudi ¢6 lién quan truc tiép dén ngudi duge huong thira ké (Ong A 1a cH cua ba B, 6ng

K la cH cua ba Hg). Nhu vay 02 nhén chirng nay khong duoc lam nguoi lam ching theo
quy dinh cua phép luat.

Di chuc nay khong dugc 1ap tai van phong cong chirng ma duoc Iap tai nha cia ba
Hg ma khong c6 1y do chinh dang 1a khong dting. Bén canh d6 khi 1ap di chic nay éng
Nh va ba H1 da hon 80 tudi va ciing khong co6 gidy kham sirc khoe tdm than cia co quan
c6 tham quyén, thé nhung cong ching Vén Tran Thi Th Trdc van chang nhan di chic
nay la trdi véi quy dinh caa phép luat. Khi 1ap di chlc nay ciing khdng co ban chinh gidy
td nha dat nhung cong ching Vén van ching nhan 1a khong dung.

Nay 6ng yéu cau hay di chlic s6 cong chang 48, quyén s 01TP/CC-SCC/DC do
Phong Coéng chang sé 1 tinh Tién Giang chang nhan ngay 02/04/2008). Céng nhan di
chic sb cong chang 178, quyén sé 01/TP/CC-SCC/CC-DC do Phong Cong ching sb 1
tinh Tién Giang chting nhan ngay 13/11/2006.

Ngueoi ¢6 quyeén lgi, nghia vu lién quan — ba Tran Thi B ¢6 don tir chdi thira ké tai
san theo di chdc va xin xét xir vang mat.

Nguoi co quyén lgi, nghia vu lién quan — chi Phgm Thi M Ng, Pham Thi Ngoc C tur
chéi cung cap 161 kH1 va co don xin xét xtr vang mit.

Nguoi co quyeNn loi, nghia vu Ilgzn quan — ba Nguyén Thi Kim Ng, anh '[rdn Hoang
Ph, anh Tran Nguyen Buc D, chi Tran Nguyen Twong V thong nhat theo y kien trinh bay
cua ong Tran Cong Th.

Ngueoi ¢6 quyen loi, nghia vu lién quan — Uy ban nhan dan thanh pho My Tho: Tai
van ban s6 8752/UBND-TN&MT ngay 11/12/2017 Uy ban nhan dan thanh phdé M c6 y
kién: Phan dat, nha toa lac tai s6 27 Ly Thuong Kiét, Khu phé 10, Phuong 4, thanh phd
M, tinh T ¢6 nguodn gbc dat do ong Tran Van Nh sir dung da dugc cép gidy ching nhan
quyén sé hiru nha cira nim 1984 va gidy xac nhan phan dat thd cu nam 1995 véi tén cha
sir dung c4 nhan 14 6ng Tran Van Nh, nhung dén nim 2004 Uy ban nhan dan thanh ph
M cap doi gidy chimg nhan quyén sir dung dét lai thé hién chi sir dung ho ong Tran Vin
Nh 1a khong dtiing quy dinh tai thoi diém cap gidy chiung nhan. Uy ban dé nghi Toa 4n
xem xét giai quyét theo thAm quyén.
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Tai ban &n dan su so tham s6 67/2018/DS-ST ngay 24 thang 8 nim 2018 cua Tda an
nhan dan thanh phé M, tinh T cin ct Diéu 34 cua Bo luat té tung dan su; Diéu 642, 662,
668, 684 Bo luat dan sy 2005 va biéu 357 B luat dan su; Nghi quyét sb
326/2016/UBTVQH ngay 30/12/2016 ctia Uy ban Thuong vu Quéc hoi Quy dinh vé mic
thu, mién, giam, thu, nop, quan Iy va sir dung an phi va I¢ phi Toa an. Xu:

1. Chap nhan yéu cau khai kién cua céc ong ba Tran Cong H, Tran Thi Kim Hg,
Tran Thi Ngoc A, Tran Thi Yén L.

Huy gidy chimg nhan quyen sir dung dét s 1386 QSDD/820/QD.UB (17/09/2003)
ngay 18/12/2003 cua Uy ban nhan dan thanh pho M cap cho ho 6ng Tran Van Nh.

Xéac dinh cin nha s6 27 Ly Thuong Kiét, Khu phd 10, Phuong 4, thanh phd M, tinh
T thudc quyén s¢ hitu va la di san ctia 6ng Tran Van Nh va ba Nguyen Thi H1.

Cong nhan di chic sb 48 ngay 02/042008 cta éng Tran Vin Nh va ba Nguyén Thi
H1. Chia di san 1a cin nha s6 27 Ly Thuong Kiét, Khu phd 10, Phuong 4, thanh phd M,
tinh T lam 05 phan cho céc thira ké 1a 6ng Tran Cong H, ba Tran Thi Kim Hg, ba Tran
Thi Ngoc A, ba Tran Thi Yén L va 6ng Tran Cong Th, mdi ky phan 1a 424.052.262 dong.

Budc ong Tran Cong Th hoan tra cho 6ng Tran Cong H, ba Tran Thi Kim Hg, ba
Tran Thi Ngoc A va ba Tran Thi Yén L moi nguoi 442.052.262 dong. Ong Tran Cong Th
dugc quyén so hiru can nha s6 27 Ly Thuong Kiét, Khu pho 10, Phuong 4, thanh phd M,
tinh T.

Xéc dinh 6ng Tran Cong Th dang quan 1y sb tién 140.000.000 dong la tién loi tic
ong Tran Cong Th thu dugc tir Véc cho thué can nha sb6 27 Ly Thuong Kiét, Khu phé 10,
Phuong 4, thanh phé M, tinh T. Ong Tran Céng Th dugc huong 76.000.000 dong trong
s6 tién nay (bao gom tién cong stc quan 1y 60.000.000 dong va tién ky phan 6 ong Th duogc
huong 1a 16.000.000 d6ng). Budc 6ng Tran Cong Th _phai hoan tra cho ong Tran Céng H,
b?. Tran Thi Kim Hg, ba Tran Thi Ngoc A va ba Tran Thi Yén L mbi nguoi 16.000.000
dong.

Véc tra tién thuc hién mot lan.

2. Khéng chap nhan yéu cau khoi kién cua ng Tran Cong H, ba Tran Thi Kim Hg,
ba Tran Thi Ngoc A va ba Tran Thi Yén L v€ Véc yéu cau huy hop dong thué nha gitra
ong Tran Cong Th véi chi Pham Thi M Ng va chi Pham Thi Ngoc C.

3. Khong chap nhan yéu cau phan t6 cta 6ng Tran Céng’Th vé Véc yéu cau huy di
chuc s6 cong ching 48 ngay 02/04/2008, cong nhan di chuc s6 178 ngay 13/11/2006 cua
ong Tran Vin Nh va ba Nguyén Thi H1.

4. Ké tir ngdy ngudi c6 quyén c6 don yéu cau thi hanh, néu ong Th cham tra tién thi
phai trd 121 do1 véi sO tién cham trd tuong Gmg véi thoi gian cham tra theo quy dinh tai
khoéan 2 Diéu 357 B9 luat Dan su.

Ngoai ra ban an con tuyén vé an phi va quyén khang céo cua cac duong su theo quy
dinh cua phap luat.

Ngay 27 thang 8 nam 2018, ong V& Trong K 1a dai dién theo tiy quyén ctia bi don —
Tran Cong Th va nhimg nguoi c6 quyén loi, nghia vu lién quan — Nguyén Thi Kim Ng,
Tran Hoang Ph, Tran Nguyen Pbuc D, Tran Nguyén Tuong V c6 don khang cao toan bo
ban 4n so tham, yéu cau cp phiic tham xet xu khong chap nhan yéu cau khoi kién cua
phia nguyén don va chap nhan yéu cau phan té ciia bi don.
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Tai Phén toa phuc tham: Cac nguyén don van giir ‘nguyén yéu cau khai kién. ong
V6 Trong K la dai dién theo uy quyén cua bi don — Tran Cong Th va nhiing nguoi co
quyén loi, nghia vy lién quan — Nguyén Thi Kim Ng, Tran Hoang Ph, Tran Nguyen buc
D, Tran Nguyén Tuong V van giir nguyén yéu cau khang cao va yéu cau phan t. Céc
duong su khong thoa thuan duoc voi nhau vé Véc giai quyét vu 4n.

Nguoi dai dién theo Gy quyén cta bi don va nhitng ngudi ¢6 lién quan c6 khang céo
trinh bay: Yéu ciu tda 4n cap phuc tham hay bo di chuc 1ap nim 2008 va cong nhan to di
chuc 1ap vao nam 2006, vai cac 1y do nhu sau: Thoi gian 1ap di chudc lac 17 gio va chang
thue IGc 17 gio 1a khdng khéch quan. Bai 18, noi dung thé hién Cong ching Vén dén nha
s 26/7A Lé Thi H Gam, Phuong 6, thanh phd M thi dugc cu Nh va cu H1 tuy@n b noi
dung di chuc va duoc cdng chitng Vén Tran Thi Th Tric ghi chép va dA may lai thi
khong thé cung thoi gian 1a 17 gid. C6 thé day 1a mot di chuc do ai d6 1am sin, cac cu chi
ky tén ma théi; Cong ching Vén ciing khong thé dem theo phwong tién nhu may in, moc
diu cua Phong cdng chimg dén tai dia diém cong ching; D6 voi 02 to gidy kham stc
khoe thi theo miu gidy nay chi dugc két luan stc khoe dé di 1am ma thoi, giay kham stc
khoe khdng dan anh. Nhu vay, gidy kham suc khoe dé di 1am ma két luan du sic khoe dé
lap di chiic 1a khong ding. Bénh Vén Quan y 120 c6 du tham quyén két luan vé van dé M
man, sang sudt hay khong; H1 ngudi nhan chang 1a cH caa ba Hg, ba B 1a khdng khach
quan vi ba Hg, ba B déu duoc huong di san theo di chlc, V pham Diéu 654 cua Bo luat
dan sy 2005; Ngoai ra ban an so tham ciing khong cong bang, khdng xem xét cong sirc
gin gitr, bao quan di san ciing nhu cong nudi dudng la khéng phu hop; Thoi dlem lap di
chlc thi cu Nh va cu H1 da 1on tudi. Nam 2002 khi cu Nh va cu H1 con séng thi giay
chang nhan quyén sir dung dat, quyén sé hitu nha cap cho ho gia dinh nhung cac cu
khéng phan d6i. Bi don va nhitng ngudi c6 lién quan di co phan té yéu cau huy to di
chic sb 2 nhung toa 4n cap so tham khong dua Phong Cong chang s6 1 (da chang thuc di
chic) vao tham gia t6 tung, khong triéu tap 02 nguoi 1am ching dé thu thap 1am rd 1a V
pham t6 tung Toa an cap phlc tham dwa Phong Cong chiing s6 1 vao tham gia té tung &
giai doan phlc tham 1a khdng dang. Dé nghi Toa &n huy toan bo ban 4n so tham.

Luat su bao vé quyén va loi ich hop phéap cho cac nguyén don trinh bay: Véc lap
di chdc lac 17 gio, céng chitng Vén mang theo may dA chit 1a binh thuong va di chuc
khong ghi két thic lac may gio; Gidy kham sac khoe cua bénh Vén Quan y 120 1a pha
hop vai phap luat, Véc khdng dan anh ciing 1a binh thuong; CH ba B va cH ba Hg khdng
phai 1a nguoi co lién quan vi tai san ba Hg dwoc nhan I3 tai san riéng, ba B da tir chdi
nhén di san; Véc tu bo cin nha di san la khong O, Véc cham séc nuoi dudng cha me la
thudc vé dao ly; Véc hay giay ching nhan quyén sir dung dat 1a huy giay cap cho ho gia
dinh nén la tai san riéng cua cu Nh va cu H1; Huy gidy dét ciing phu hop v6i cong van
8752 cua Uy ban nhan dan hanh phé My Tho; Sé tién thué nha, toa so tham buoc éng Th
tra lai 1a do 6ng Th thira nhan tai toa so thadm, ban 4n so thdm ciing c6 khau trir mdi thang
1.000.000 ddng la cong quan ly di san cua 6ng Th. D& nghi Hoi dong xét xir 4p dung
khoan 1 Biéu 308 cua Bo luat T tung dan su, giit nguyén ban an so thim va dé nghi Hoi
dong xét xir xem xét mién an phi dan sy so tham cho cac nguyén don da da 60 tuoi theo
qui dinh. B4i voi 02 nguoi 1am chang thi qua trinh giai quyét & giai doan so tham thi bi
don khong c6 yéu cau Toa &n triéu tap dé thu thap loi kH1, Toa an cap phuc tham ciing
da bo sung day du.
Dai dién Vén Kiém sat phat biéu y kién: V& Véc tuan theo phép luat cia Tham
phan, Hoi dong xét xir da thuc hién dang quy dinh caa Bo luat té tung dan su. Nguoi
tham gia t6 tung chap hanh dung phap luat. Vé thu tuc té tung va noi dung caa ban an so
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tham; Xét to di chuc dugc cdng chirng ching thuc ngay 02/4/2008 thi tai thoi diém lap di
chic, cu Nh va cu H1 trén 80 tudi ma gidy kham sic khoe khdng c6 dan anh, khdng pha
hop véi khoan 1 Piéu 7 caa Nghi Pinh 75/CP ngay 08/12/2000; Biéu 19 va biéu 22 cua
Bo luat dan sy nim 2005; Ho so cong chimg ngay 02/4/2008 chua thé hién chang cir vé
phap y tam than vao ndm 2008 cua cu Nh va cu H1; Toa an cap SO tham khong dua
Phong Cong chung s 1 vao tham gia to tung voi tu cach nguoi 6 quyén loi va nghia vy
lién quan la V pham t6 tung. Toa an cap phlc tham co dua Phong Cong ching s6 1 vao
tham gia tb tung & giai doan phtc tham 1a khdng phu hop véi phép luat. Loi kH1 cua H1
ngudi 1am chang & giai doan phic tham 1a khong c6 gia tri phap 1y, vi chua dugc xem xét
& giai doan so tham. P& nghi Hoi dong xét xtr can cir khoan 3 Piéu 308 cua Bo luat T
tung dan sy, hay ban an so tham sé 67/2018/DS-ST ngay 24/8/2018 caa Tda an nhan dan
thanh phé M, tinh T.

Qua nghién ctru toan bg tai li¢u, chung clr c6 trong hd so vu an dugc thim tra tai
Phén tda, khang cao ciia 6ng V4 Trong K, 10i trinh bay cia cac duong su va két qua tranh
tung tai Phén toa, y kién phat biéu cta luat su, ¥ kién phét biéu cta dai dién Vén Kiém sat
nhan dan tinh Tién Giang.

NHAN PINH CUA TOA AN:

[1] Vé t6 tung: An so tham xac dinh quan hé phap luat cia vu an 1a “Tranh chap
Chia di san thira ké” 13 ¢6 can ctr nhung chua day du. Bai I8, ngay 23/01/2017 ong Tran
Cong H, ba Tran Thi Kim Hg, ba Tran Thi Ngoc A, ba Tran Thi Yén L c6 don khai kién
bd sung yéu cau Toa an hiy Gidy chung nhan quyén sir dung dat sé6 01386-QSDPD-
820/QD-UB cép ngay 18/12/2003 cua Uy ban nhan dan thanh pho M dé xac dinh nha va
dat tai s6 27 Ly Thuong Kiét, Khu phd 10, Phuong 4, thanh phd My Tho. Nén can bd

sung quan hé phap ludt tranh chip 1a “Yéu cau huy gidy ching nhan quyén sir dung dat”.

Péi v6i nguyén don Tran Thi Yén L va nhitng nguoi ¢o lién quan trong vu 4n gom:
Tran Thi B, Pham Thi M Ng, Pham Thi Ngoc C va Uy ban nhan dan thanh phé M7 Tho,
Phong Cong chimg s6 1 tinh Tién Giang c6 don xin xét xir vang mat nén Hoi dong xét xir
tién hanh xét xtr vu an Véng mat cac duong su néu trén theo qui dinh tai Diéu 296 cuia Bo
luat T tung dan su .

Dbi voi van phong Cong chang sé 1 tinh Tién Giang, sau khi bi don ¢6 phan té yéu
cau huy to di chdc 1ap ngay 02/4/2008 do Phong Cong chiing sé 1 ching thyc, nhung
Toa an cap so tham khong dua Phong Cong chiing sé 1 vao tham gia té tung 1a cé thiéu
s6t. Tuy nhién, thiéu sot nay da duoc Toa &n cap phic tham khac phuc xong, Phong Cong
ching s6 1 ciing ¢6 van ban néu y kién caa minh tai cong vin sé 29/CC1 ngay 16 thang 7
nam 2019 véi noi dung “...Phong Cong chiing sé 1 dong ¥ tham gia vdi tw cach la nguoi
c6 quyen loi va nghia vy lién quan ¢ giai doan xét xur phuc thdm trong vy an do Toa an
nhan dan tinh Tién Giang thu Iy vé “phan chia di san thira ké” cia 6ng Tran Van Nh va
ba Nguyén Thi H1...”, nén khéng can thiét hiy ban an so thim do V pham nghiém trong
thi tuc té tung nhu vi Dai dién Veén kiém sat va ngudi khang céo trinh bay tai Phén toa.

[2] Vé ndi dung: Cu Tran Vin Nh sinh ndm 1924, chét ngay 15/08/2013 va cu
Nguyéen Thi H1 sinh nam 1927, chét ngay 09/08/2013 la vg cH, c0 tat ca 06 nguoi con:

1. Tran Cong H;
2. Tran Thi Kim Hg;
3. Tran Thi Ngoc A;



4. Tran Thi Yén L;
5. Tran Cong Th;
6. Tran Thi B.

Cu Nh va cu H1 qua doi, c6 dé lai di san 13 01 cin nha + dat ¢ tai s6 27 Ly Thuong
Kiét, Phuong 4, thanh phé M va 160m? dat vuon tai Phuong 6, thanh phé My Tho. Vo
cH cu Nh, cu H1 c6 l1ap 02 t& di chic chung cua vo cH nhu sau: Di chic lan 1: Ngay
13/11/2006 cu Nh va cu H1 lap di chic theo d6 dé lai 01 can nha + dét ¢ tai s6 27 Ly
Thuong Kiét , phuong 4, Tp My Tho cho 6ng Th duoc toan quyén sé hitu, quan ly, sir
dung va cé trach nhiém huong khoi cho 6ng ba, cha me, Phan dat 160m? dat vuon tai
Phuong 6, thanh phé M thi cho 04 nguoi con gai (sb cong chung 178, quyén sd
01/TP/CC-SCC/CC-DC do Phong Céng chang sb 1, tinh Tién Giang chang nhan ngay
13/11/2006); Di chic lan 2: Ngay 02/04/2008 do Phong Cong ching sé 1 1ap: Sb cong
chang 12 48, quyén s6 01/TP/CC-SCC-PC dé lai 01 cin nha + dét & tai s6 27 Ly Thuong
Kiét, Phuong 4, thanh phd M cho tat ca 06 ngudi con hudng nhu nhau; Phan dat 160m?
dat vuon tai Phuong 6, thanh phé M thi cho 04 nguoi con géi; sau khi cu Nh va cu H1
qua doi thi cac con caa cu Nh, cu H1 12 hang thira ké thir nhat phat sinh tranh chap di san
thira ké do cu Nh va cu H1 chét dé lai 12 01 cin nha + dét ¢ tai s6 27 Ly Thuong Kiét,
Phuong 4, thanh phé My Tho. Sau khi Toa an cip so thim xét xir cong nhan di chuc sb
48 ngay 02/04/2008 ctia ong Tran Vin Nh va ba Nguyén Thi H1. Chia di san 13 cin nha
s6 27 Ly Thuong Kiét, Khu phd 10, Phuong 4, thanh phd M, tinh T 1am 05 phan cho céac
thira ké 12 6ng Tran Cong H, ba Tran Thi Kim Hg, ba Tran Thi Ngoc A, ba Tran Thi Yén
L va ong Tran Cong Th. Ong V& Trong K 1a dai dién theo iy quyén cta bi don — Tran
Cong Th va nhiing nguoi ¢6 quyén loi, nghia vu lién quan — Nguyén Thi Kim Ng, Tran
Hoang Ph, Tran Nguyén Dtc D, Tran Nguyén Tuong V c6 don khang cio toan bo ban an
so tham.

[3] Xét noi dung khang céo cua ong Vo Trong K 1a dai dién theo uy quyén cua bi
don — Tran Cong Th va nhiing ngudi ¢ quyén loi, nghia vu lién quan — Nguyén Thi Kim
Ng, Tran Hoang Ph, Tran Nguyén Pwc D, Tran Nguyén Tuong V, Hoi dong xét xur thiy
rang: Vé hinh thirc, noi dung to di chdc do cu Tran Van Nh va cu Nguyén Thi H1 xéc l1ap
ngay 02/4/2008 la ph hop vai phap luat Nguoi khang cao cho rang di chic lap vao lic
17 gid ngay 02/4/2008 va két thuc ciing gio 1a khdng khéach quan. Xét thay, noi dung to
di chtc thé hién vao IGc 17 gid thi cu Nh va cu H1 cdng bé ndi dung di chic cho cong
chang Vén Tran Thi Th Trac ghi chép va dA may lai, ddng thoi noi dung chang thuc caa
cdng chiing Vén ciing vao luc 17 gio la khong thé hién van dé gi khong khach quan, bai
I& IGc 17 gid ngay 02/4/2008 thi céng ching Vén da bat dau thyc hién nhiém vu 1a ghi
chép va dA may lai noi dung di chtic caia cu Nh va cu H1, di chic thi khéng thé hién két
thic ldc may gio nén Véc cong ching Vén ghi 1oi chiing Iic 17 gio 1a hoan toan hop é.
Vén d& nay ciing phu hop véi 16i trinh bay cua nguoi 1am chiing trong di chic 1a 6ng
Nguyén Vin A va 6ng Vu Chi K. Ngudi khang céo ciing khong cé chiing ¢t gi chitng M
ndi dung di chidc ngay 02/4/2008 14 bi lira doi hay ép budc. Poi véi nguoi khang céo cho
rang tu cach nguoi lam chang cua di chdc 1a khéng hop phap, khéng khach quan. Xeét
thdy, an so tham da nhan dinh Véc 1am chang cua 6ng Nguyén Vian A va Vu Chi K
khéng thudc truong hop khong duge lam ngudi 1am chimg theo qui dinh tai Diéu 654 cua
Bo luat dan sy 2005 1a dung phap luat. Do6i véi 02 giay kham stc khoe cia Bénh Veén
Quan y 120 cap cho cu Nh va cu H1 thi ciing duoc Hoi ddng xét xtr phic tham 1am rd,
theo cong van s6 276/BV-KHTH ngay 23/7/2019 caa bénh Vén Quan Y 120 di xac dinh

‘... trong thoi diém nam 2008 Bénh Vén Quan y 120 c6 kham sizc khée cho éng Tran Vin



9

Nh; ba Nguyén Th; H1 la ding tham quyén va két ludn 2 truong hop hop tren cé gia tri
vé sirc khde con M mdn, sang suat la diing o thoi diém kham thang 02/2008... 7 . Tai Phén
toa phic tham phia bi don c¢6 ching M bang Phéu X.quang caa ba Nguyén Thi H1 ngay
13/10/2007 véi dinh bénh “ho ra mau” nhung ciing khong c¢6 chung cir gi chitng M vao
thoi diém nam 2008 cu Nh va cu H1 khdng con M man, sang suét. Nén khéng co co s
chap nhan yéu cau khang cdo vé H1 t& gidy kham sirc khoe khdng phu hop. Ddi véi Véc
gin giir di san thira ké, Toa an so thim d3 can ctr vao Véc thira nhan caa 6ng Th cho thué
nha tir thang 08/2013 dén thang 12/2016 véi sb tién 140.000.000 dong, dd khau trur
60.000.000 dong dé bu ddp cong gin giit di san caa 6ng Th 1a phu hop. Riéng chi phi ma
chay cu Nh va Cu H1 thi phia nguyén don cho rang do tat ca chi em cing bo tién ra dé lo
liéu, bi don thi cho rang do v cH 6ng Th lo toan bo chi phi, nhung khong bén nao c6
chang ctr dé chitng M, nén Hoi dong xét xir khong c6 co sd dé xem Xét.

Déi voi Véc hay glay chirng nhan quyen su dung dat sb 01386QSDb/820/Qb.UB
(17/9/2003): Tda an so tham di can ci nguon goc dat va nha So 27 Ly Thuong Kiét,
Phuong 4, thanh phd M, tinh T dé xac dinh tai san trén thudc quyén so hitu cia cu Tran
Vian Nh va cu Nguyén Thi H1 1a ¢6 can ctr, dong thoi huy gidy chiing nhan quyén st
dung dat s 01386QSDD/820/QD.UB (17/9/2003) 1a diing phép luat.

Tu nhirng nhan dinh‘ trén , xét khang cao cua cua ong Vo Trong K la dai dién theo
Uy quyén cua bi don — Tran Cong Th va nhitng ngudi c6 quyén lgi, nghia vy lién quan —
Nguyén Thi Kim Ng, Tran Hoang Ph, Tran Nguyén Buc D, Tran Nguyén Tuong V la
khong c6 co s6, khong dugc Hoi dong xét xur chap nhan. Cac phan khac cua ban an so
tham khong bi khang cao khang nghi, phét sinh hiéu luc phap luat.

[4] V¢ &n phi:

- An phi dan su so tham: Cac nguyén don (Tran Cong H, Tran Thi Kim Hg va Tran
Thi Ngoc A) déu thudc nguoi cao tudi nén cin cir diém d khoan 1 Piéu 12 cua Nghi
quyét s6 326/2016/UBTVQH ngay 30/12/2016 cua Uy ban Thuong vu Quéc hoi Quy
dinh vé mic thu, mién, giam, thu, ndp, quan ly va su dung an ph| va I¢ phi Toa an thi cac
nguyén don néu trén duoc mién tién an phi dan su so tham. Sé tién tam tng an phi do cac
nguyén don néu treﬂn da nop duoc hoan lai toan bo. Cho nén, stra ban an so tham vé phan
an phi dan su so tham.

- V& n phi phdc tham: Do stra ban 4n so tham nén nguoi khang céo khong phai
chiu &n phi dan su phuc tham va duogc hoan lai.

[5] Xét 101 dé nghi cua luat s bao vé quyen va lgi ich hop phap cia cac nguyén don
la ¢6 can ctt, phu hop vai nhan dinh cta Hoi dong xét xir nén dugc chap nhan.

~ [6] Xét y kién phat biéu va dé nghi cta dai dién Vén Kiém sat tai Phén toa phtc

tham la khong phu hop véi nhan dinh cua Hi dong xét xur nén khong dugc chap nhén.

Vi céac lé trén,

QUYET PINH

Cin ct Diéu 34, Biéu 296, khoan 2 biéu 308,cua Bo luat T4 tung dan su;
Can cir Diéu 642, 662, 668, 684 Bo luat Dan sy 2005 va Diéu 357 Bo luat Dan sy 2015;

~ Can ctr Nghi quyét s6 326/2016/UBTVQH ngay 30/12/2016 ciia Uy ban Thuong vu
Quoc hoi Quy dinh vé mac thu, mien, giam, thu, nop, quan ly va st dung an phi va I¢€ phi
Toa an.
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1. Khéng chap nhan yéu cau khang cdo cua 6ng V& Trong K 1a dai dién theo uy
quyén ctia bi don — Tran Cong Th va nhirng nguoi co quyén loi, nghia vu lién quan —
Nguyen Thi Kim Ng, Tran Hoang Ph, Tran Nguyen Puc D, Tran Nguyén Tuong V. Sta
mot phan ban an so thdm vé an phi dan su so tham.

2. Chap nhan yéu cau khai kién cua céc ong ba Tran Cong H, Tran Thi Kim Hg,
Tran Thi Ngoc A, Tran Thi Yén L.

- Huy gidy ching nhan quyén sir dung dat s6 1386QSDD/820/QD.UB (17/09/2003)
ngay 18/12/2003 cua Uy ban nhan dan thanh pho M cap cho ho 6ng Tran Van Nh.

- Xac dinh can nha sé 27 Ly Thuong Kiét, Khu phé 10, Phuong 4, thanh phd M,
tinh T thudc quyén s hiru va la di san cia 6ng Tran Van Nh va ba Nguyén Thi H1.

- Cong nhan di chuc s6 48 ngay 02/04/2008 cia 6ng Tran Van Nh va ba Nguyén
Thi H1. Chia di san 1a cin nha s6 27 Ly Thuong Kiét, Khu phd 10, Phudng 4, thanh pho
M, tinh T 1am 05 phan cho céc thira ké 1a 6ng Tran Cong H, ba Tran Thi Kim Hg, ba
T‘rﬁn Thi Ngoc A, ba Tran Thi Yén L va ong Tran Cong Th, mdi ky phan 1a 424.052.262
dong.

3. Budc ong Tran Cong Th hoan tra cho ong Tran Cong H, ba Tran Thi Kim Hg, ba
Tran Thi Ngoc A va ba Tran Thi Yén L moi ngudi 442.052.262 dong. Ong Tran Cong Th
dugc quyén s¢ hiru cdn nha s6 27 Ly Thuong Kiét, Khu pho 10, Phuong 4, thanh phd M,
tinh T.

Xéc dinh 6ng Tran Cong Th dang quan 1y sd tién 140.000.000 dong 1a tién loi tic
ong Tran Cong Th thu duoc tir Véc cho thué cin nha s6 27 Ly Thuong Kiét, Khu phd 10,
Phuong 4, thanh phé M, tinh T. Ong Tran Céng Th dugc huong 76.000.000 dong trong
s tién nay (bao gdém tién cong stc quan 1y 60.000.000 ddng va tién ky phan Ong Th duoc
huong 1a 16.000.000 ddng). Budc 6ng Tran Cong Th _phai hoan tra cho ong Tran Cong H,
bgl Tran Thi Kim Hg, ba Tran Thi Ngoc A va ba Tran Thi Yén L mdi nguoi 16.000.000
dong.

Véc tra tién thuc hién khi ban 4n c6 hiéu lyc phap luat.

Ké tur ngay nguoi co quyén c6 don yéu cau thi hanh, néu 6ng Th cham tra tién thi
phai tra 13i ddi v6i s tién cham tra twong tng voi thoi gian cham tra theo quy dinh tai
Khoan 2 Piéu 357 B6 luat Dan su.

4. Khang chap nhan yéu cau khi kién ciia ng Tran Cong H, ba Tran Thi Kim Hg,
ba Tran Thi Ngoc A va ba Tran Thi Yén L vé Véc yéu cau huy hop dong thué nha gitra
ong Tran Cong Th véi chi Pham Thi M Ng va chi Pham Thi Ngoc C.

5. Khong chap nhén yéu cau phan té ctia 6ng Tran Cong Th vé Véc yéu cau hiy di
chuc sd cong chig 48 ngay 02/04/2008, cong nhan di chic sd 178 ngay 13/11/2006 cia
ong Tran Van Nh va ba Nguyén Thi H1.

6. V& an phi:

- An phi dan su Sy tham: Ong tran Céng H, ba Tran Thi Kim Hg va ba Trﬁp Thi
Ngoc A duge mién tién 4n phi dan sy so thAm nén mdi ngudi duge hoan lai s6 tién
7.000.000 dong tam ung an phi da ndp theo cac bién lai nhu sau: Bién lai thu s6 27180
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(Ba Hg ndp), s6 27181 (ba A nop), s6 27179 (6ng H ndp) cung ngay 15/5/2014 cua Chi
cuc Thi hanh 4n dan su thanh phd My Tho, tinh Tién Giang;

+Ba Tran Thi Yén L phai chiu 21.602.000 dong an phi dan sy so thém duoc khau
trir s6 tién 7.000.000 dong tam tng an phi do ba L nop theo bién lai thu s6 27178 ngay
15/5/2014 caa Chi cuc Thi hanh 4n dan sy thanh phd M, tinh T nén phai ndp tiép sb tién
14.602.000 dong;

+Ong Tran Coéng Th phai chiu 24.002.000 dong an phi dan su so tham, dugc khau
trir vao sb tién 200.000 dong tam tmg an phi do 6ng Th ndp theo bién lai thu sb 27318
ngay 19/6/2014 cua Chi cuc Thi hanh &n dan sy thanh phd M, tinh T nén phai ndp tiép sb
tién 23.802.000 dong.

- An phi dan sy phuc tham: Nguoi khang cao khong phai chiu an phi dan su phuc
tham nén mdi ngudi duoc hoan lai sé tién 300.000 dong tam Ung an phi phuc thAm bao
gom Tran Hoang Ph, Nguyén Thi Kim Ng, Tran Nguyén Ptic D, Tran Nguyén Tuong V,
Tran COng Th theo cac bién lai thu tién sé 0013060, 0013059, 0013064, 0013065,
0013066 cung ngay 27/8/2018 ctia Chi cyc Thi hanh 4n dan su thanh phd M, tinh T.

Ban an phuc thim c6 hiéu luc phap luat ké tir ngay tuyén an.

Truong hop ban dn dwoc thi hanh theo quy dinh tai Diéu 2 Ludt Thi hanh an dan su
thi nguoi dwoc thi hanh an dan sw, nguwoi phdi thi hanh an dan sir c6 quyén théa thugn
thi hanh an, quyén yéu cau thi hanh an, tir nguyén thi hanh an hodc bi cwéng ché thi
hanh dn theo quy dinh tai cdc Diéu 6, 7 va 9 Ludt Thi hanh an dan sw; Thei hiéu thi hanh
dn dwoc thuc hién theo quy dinh tai Piéu 30 Lugt Thi hanh an dan su.

Tuyén an céng kH1 lac 14 gio 30 phdt, ngay 16 thang 10 nam 20109.

Noi nhgn: _ TM. HQI PONG XET XU PHUC THAM
- TAND cap cao tai TP.HCM; THAM PHAN - CHU TOA PHEN TOA
-VKSND tinh T;

- TAND thanh phé M, TG;

- CCTHADS thanh phé M, TG;
- Cac duong sy;

- Luu hd so, 4n van.

Tran Vin Pat
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