TOA AN NHAN DANTINH CA MAU  CONG HOA XA HOI CHU NGHIA VIET NAM
Déc 1ap — Tw do — Hanh phuc

Bén 4n sb: 80/2019/DS-PT
Ngay 28 - 3 - 2019
VIV tranh chap hui

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH CA MAU

- Thanh phan Hpi dong xét xir phiic tham gom co:

Tham phén - Chii toa phién toa: Ong Trinh Xuan Mién

Cdc Tham phan: Ong Huynh Vin Yén

Ong Nguyén A Pam

- Thuw ky phién toa: Ong Ngo Vian Den 1a Thu ky Toa an nhan déan tinh Ca

Mau
- Daqi di¢n Vién Kiém sdt nhén dén tinh Ca Mau: Ba Nguyén Ngoc Dé -
Kiém sat vién tham gia phién toa.

Trong ngay 20 thang 02 va ngay 28 thang 3 nam 2019 tai try s¢ Toa én nhan
dan tinh Ca Mau xét xtr phuc :[hﬁm céng khai vu an thu 1y s6: 270/2018/TLPT- DS
ngay 05 thang 12 nam 2018 v¢ tranh chap hui.

Do ban 4n dén sy so tham s0 147/2018/DS-ST ngay 25 thang 10 nam 2018
cua Toa an nhan dan thanh pho Ca Mau b1 khang céo.

Theo Quyét dinh dua vu an ra xét xir phuc tham s6:06/2019/QDPT- DS ngay
09 thang 01 nam 2019 gitra cac duong su:

- Nguyén don: Chi D, sinh nam 1963;

Noi cu trt: Phuong 8, Tp. Ca Mau, Ca Mau.

Ngueoi dai dién hop phdp cua nguyen don: Chi H, sinh nam 1985; cu tra: Tp.
Ca Mau, Ca Mau la nguoi dai dién theo ty quyén (Gidy uy quyén ngay 04/9/2018).

- Bi don: Chi P, sinh nam 1979;

Noi cu tra: Tp. Ca Mau, Ca Mau.

Nguwoi dai dién hop phdp cua bi don: Anh T, sinh ndm 1976; cu tru: Tp. Ca
Mau, Ca Mau la nguoi dai dién theo ty quyén (Giay uy quyén ngay 03/10/2018).

- Nguoi ¢6 quyén loi, nghia vy lién quan: Chi N, sinh naim 1973; Noi cu tra:
Tp. Ca Mau, Ca Mau.

- Newoi khang cao: Chi P 1a bi don.



Chi D, chi H, chi P, anh T c6 mat; chi N ving mit.
NOI DUNG VU AN:

Chi P la cha hui, ngay 09/5/2017 m¢ day hui thang, 28 phan (chung), mdi
phan 3.000.000d, 18 nguoi tham gia, chi N tham gia 06 phan; Bén thang 10/2017
chi N linh hyi hét 01 phan con lai 05 phan

Ngoai viéc 1a hui vién tham gia do chi P Iam chu thi chi N ¢6 lam chd hui,
chi P la hui vién. Ngay 20/6/2013, hui do chi N lam chu b1 v& nén gil?:a chi P va ghi
N can tru V(')'i‘ nhau. Trong 05 phén hui chu? linh cua chi N thi chi doi tru 94 phan,
con lai Ql phan hqi; sau khi doi trir chi N van ch no chi P vai trém‘triéu dong. Chi
N cho rang, khi doi trir chi ¢6 noi: Trong 05 phan hyi nay c6 01 phan hui chi dung
tén choi ho (dl‘J[n) chi D nén chi P khong doi trir; con chi P cho rang chi N chura lai
01 phan choi ti€p nén khong dor tru.

_Chi D cho ring, dén ky thir 15 chi bo hyi linh dugc 6 tien 66.900.000d (da
trir tién hu€ hong), doi trir s6 tién phai gop lai hui chét 33.000.000d thi chi P phai
giao cho chi 33.900.000d nhung chi P khong giao, nay chi b khoi kién yéu cau chi
P giao s0 tién 33.900.000d.

Con chj P cho ring, chi chi choi hui véi chi N chir khong biét chi D, lan thir
15 chj K bo tham cao nér] chi K da linh hui; Chi P chi, dong y trd lai chi N nhung
V61 s0 tién 32.690.0004 tién chi N gép ctua 14 lan hui song.

Tur ngi dung trén, ban dan dan su so thcfm s6 14 7/2018/DS-ST ngay 25 thang
10 nam 2018 cua Toa an nhan dan thanh pho Ca Mau quyét dinh:

Can clr vao cac Diéu 26, 147 Bo luat t6 tung dan su; Diéu 365, 471 B0 luat

dan sy; Diéu 27 Phap 1énh an phi va 18 phi Toa 4n; Piéu 26 cua Nghi quyét sd
326/2016/UBTVQH14 ngay 30/12/2106 cua Uy ban Thuong vu Quéc hoi quy
dinh vé an phi va 1€ phi Toa an

Tuyén xi: Chap nhan mot phan yéu cau khéi kién cua chi B; Budc chi P
thanh toan cho chi b s6 tien 32.250.000d: o

Khoéng chap nhédn mot phan yéu cau khoi kién cia chi D so6 tién chénh 1éch
1a 1.650.000d.

An phi dan sy so tham c6 gia ngach: Chi P phai chiu 1.612.500d. Chi P phai
chiu 300.000d.

Ngay 08/11/2018 chi P 1a bj don ndp don khing cdo (Pon khang cao dé
ngay 08/11/2018) vé1 nd1 dung:

Anh T 1a nguoi dugce chi P uy quyén, trong gidy uy quyén anh T sinh nim
1976 nhung giay tri¢u tap cua Toa an ghi sinh ndm 1979 1a sai.

Khéng déng ¥ tra cho chi D 32.250.000d vi chi khong c¢6 quan hé giao dich
gi voi chi D.



Chi D phai bdi thuong thiét hai cho chi do mat céng an viéc lam mdi ngay
du phién toa 1a 500.000d.

Tai phién toa, chi P giit nguyén yéu cau khang cdo.

Y kién ciia Kiém sdt vién: Vé trinh ty thu tuc td tung, HO1 déng xét xu,
duong su da tuan tha va thyc hién duang quy dinh cta Bo luat t6 tung dan su. Vé
nodi dung: D& nghi Hoi ddng xét xir khong chap nhan khang céo, gitt nguyén ban an
so tham sd 147/2018/DS-ST ngay 25 thang 10 niam 2018 cta Toa an nhan dan
thanh ph Ca Mau.

NHAN PINH CUA TOA AN:

[1] Pon khoi kién ngay 13/9/2018 (BL.15) chi P cho rang, hui thang, khui
ngay 09/5/2017, c6 28 phan, mdi phan 3.000.000d, chi N tham gia 06 phan trong
d6 cuia chi 01 phan nhung nho chi N dtmg tén dum; con chi P khong thira nhan ¢6
chi B tham gia. An so thim cho rang, chi B khong c6 chimg ctr nao khac ngoai 10i
trinh bay ctia minh nén cho rang khong c6 co s& xac dinh chi N choi hui dum cho
chi D.

Tai phién toa phuc tham chi P thira nhan budi giai quyét vao ngay 11/9/2018
tai Uy ban nhan dan phuong 8 c6 chi tham gia nhung chi bo vé khong ky tén vao
bién ban vdi ly do khong c6 mat chi B tham du. Bién ban hoa giai tai phuong 8 ghi
r6 ndi dung: Chi P thtra nhan chi B c6 tham gia choi hui do chi N gidi thiéu va
ddng y tra cho chi B 32.690.000d nhung véi diéu kién chi N phai tra tién ma chi N
con no chi (BL.03). Tai ban tu khai cta chi P ngay 03/10/2018 chi P cho rang, khi
ddi trir hyi chi N ¢6 néi chi N ¢6 choi dum cho chi D 01 phan va chi c6 chira lai 01
chung khéng can trir, sau d6 chi B gip chi nhiéu 14n nin ni nén chi da dong ¥ phan
hui d6 1a cua chi B (BL. 32). Mic khac chi P cung cép cho Toa an doan ghi am
cudc thoai gitra chi B va chi P. B ghi am da dugc md cho chi P nghe vao ngay
06/3/2019, chi P thira nhan dung 1a cudc thoai gitra chi va chi B nhung chi cho
rang chi khong cé noi vé hui ma chi ¢ chi P noi. Song, ndi dung doan ghi 4m nay
da thé hién rd, chi B yéu cau chi P giao hui vi chi P da dong ¥ cho chi B hét phan
hui ctia chi B, chi P dong y giao nhung phai cho két qua giai quyét viéc chi N no
chi va htra hen ngay sau chung hui (BL.66 — 67, 90a).

Tt nhitng ching ct trén ¢6 co so xac dinh, chi B ¢0 tham gia choi hui do chi
P Iam chu la c6 that va da xay ra. Phan hui chi D choi, chi B nho chi N dimg tén,
tai ddy hui thang, m& hui ngdy 09/5/2017, 28 phan, mdi phan 3.000.000d; nay chi
D yéu cau chi P phai giao tra tién hui 1a c¢6 co s& chip nhan. An so thim xac dinh
quan h¢ tranh chap 13 chuyén giao quyén yéu cau 1a khong dung ma day 1a tranh
chap hui.

[2] Xét yéu cau cua nguyén don vé s6 tién bi don phai giao tra: Nguyén don
yéu cau bi don giao tra so tlen 33.900.000d, bi don chi dong ¥ s6 tién 32.690.000d,
an so tham chap nhén sd tién bi don phai tra cho nguyén don 32.250.000d.



Thiy ring, nguyén don di ching minh duoc 1an khui hui tht 15, chi K 1a
ngudi tham gia choi hui da bo 13i 750.000d con chi B bo 13i 650.000d nén chi K la
ngudi linh hyi. Tir 1an khui hui thir 15 dén nay chi D khéng tiép tuc tham gia nén
an so thdm budc bi don giao tra lai s6 tién cho nguyén don 32.250.000d 1a ¢ cin
ctr chap nhan.

[3] Dbi v6i khang cdo cua chi P co néu: Anh T 1a ngudi duge chi P uy
quyén, trong gidy uy quyen anh T Slnh nam 1976 nhung gidy triéu tap Toa an ghi
sinh nam 1979 la sai. Van dé nay néu co sai nhu chi P néu 1a do sai sot trong viét
gidy triéu tap; viéc sai sot nay khong anh hudng gi dén viée giai quyét noi dung vu
an.

[4] Ddi véi khang cdo chi P yéu cau chi D phai boi thuong thiét hai do mat
cong an viée lam mdi ngay chi dy phién toa 1a 500. 000d. Thay rang, day 1a mot
yéu cau khac khong phai trong nhiing ndi dung yéu cau khai kién cia cac duong
su da dugc Toa an cap so tham xem xét, giai quyet trong vu an nay, nén cap phuc
tham khong xem xét giai quyet Doi voi 'yéu cau nay, chi P co quyen lam don khoi
kién tai Toa an nhan dan cap so tham dé xem xét thu 1y giai quyét theo trinh tu t6
tung & mdt vu an khac.

[5] Do yéu cau khang cdo cua chi P khdng dugc chap nhan nén chi P phai
chiu &n phi dan sy phac tham.
Vi cac 1€ trén;

QUYET PINH:

Can clr vao khoan 1 Diéu 308; khoan 1 Diéu 147, khoan 1 Diéu 148 - Bo luat
tb tung dan sy; Diéu 471 Bo luat dan su; khoan 1 va 4 Diéu 26, khoan 1 Piéu 29 -
Nghi quyét so: 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu
Quéc hoi quy dinh vé an phi va 1& phi Toa an;

_Khong chap nhéan yéu cau khang céo cta bi don P; Giir nguyén ban an dan su
so tham so 147/2018/DS-ST ngay 25 thang 10 nam 2018 cua Toa an nhén dan
thanh pho Ca Mau.

Tuyén xi: - Chap nhin mot phan yéu cau khéi kién cta chi B; Bude chij P
giao trd cho chi D s6 tién 32.250.000d.

Ké tir ngay cé don yéu cc?u thi hanh én cia nguoi dwoc thi hanh én cho dén
khi thi hanh dn xong khodn tién néu trén, hang thang bén phai thi hanh an con
phdi chiu khoan tién lai theg n?d’c ldi suat quy dinh tai khoan 2 Diéu 468 cua B¢
ludt dan sy twong ung voi so tién va thoi gian cham thi hanh an.

- Khong chdp nhan mot phan yéu cau khoi kién ctia chi P s tién chénh 1éch
1a 1.650.0004.

- An phi: + An phi dan su so tham c6 gia ngach chi P phai chiu 1.612.000d.



+ An phi dan sy phtc thAm chi P phai chiu 300.000d, nhung dugc trir vao sb
tién tam Gng 4n phi dan su phiic thim d3 ndp 300.000d theo bién lai sé 0001605
ngay 14/11/2018 cta Chi cuc Thi hanh an dan su thanh phé Ca Mau; chi P da ndp
da 4n phi dan sy phtc tham.

+ An phi dan su so tham chi b phai chiu 300.000d.

Ban an dvwoc thi hanh theo quy dinh tai Piéu 2 Ludt Thi hanh dn dan sw thi
ngueoi dwoc thi hanh dn dan sw, nguwoi phdi thi hanh dn ddn sw c6 quyén théa thudn
thi hanh dn, quyén yéu cau thi hanh dn, tw nguyén thi hanh dn hodc bi cuong ché
thi hanh an theo quy dinh tai cac diéu 6, 7, 7a, 7b va 9 Ludt Thi hanh dn dan su;
thoi hiéu thi hanh dn dwoc thuc hién theo quy dinh tai Piéu 30 Ludt thi hanh dn
dan su.

Céac quyét dinh khac cua ban an so tham khong bi khang céo, khang nghi da
c6 hiéu luc phap ludt ké tir ngay hét thoi han khang céo, khang nghi.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- VKS ND tinh Ca Mau; THAM PHAN - CHU TQA PHIEN TOA
- TAND Tp.Ca Mau; :

- Chi cuc THADS Tp.Ca Mau;
- Cac duong su;

- Luu hd so;

- Luu an van;

- Luu VT, (TM:TANDTCM).

Trinh Xuian Mién



