TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI PA NANG Poc 1ap - Tw do - Hanh phic

Ban 4n sb: 07 /2024/HC-PT
Ngay 19-01-2024
Wv: Khiéu kién quyeét dinh hanh chinh

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI PA NANG
- Thanh phéin Hpi dong xét xir phiic thdm gom co:

Thdam phan — Chii toa phién toa:  Ong Pham Tan Hoang
Cdc Tham phdn: Ong Vii Thanh Liém
Ong Pham Ton

- Thu ky phién toa: Ba Pang Ngoc Gia Linh - Thu ky Toa an nhan dan
cap cao tai Da Nang.
- Pai di¢n Vién kiém sdt nhén dén cdp cao tai Pa Ning:
Ong Pham Tén Anh - Kiém sat vién tham gia phién toa.
Ngay 19 thang 01 nam 2024 tai try s6 Toa an nhan dan cap cao tai Pa
Néng, xét xir phtc thim cong khai vu an hanh chinh thy Iy s6: 316/2023/TLPT-
HC ngay 21 thang 11 nim 2023 vé “Khiéu kién quyét dinh hanh chinh”. Do

Ban 4n hanh chinh so tham s 09/2023/HC-ST ngay 07/9/2023 ctia Toa an nhan
dan tinh Quang Tri bi khang céo.

Theo Quyét dinh dwa vu 4n ra xét xtr s6 555/2024/QDXXPT-HC ngay
08 thang 01 nam 2024 gitra cac duong su:

- Ngwoi khoi ki¢n: Cong ty TNHH MTV NI; dia chi: khom T, thi tran L,
huyén H, tinh Quang Tr1

Nguoi dai dién theo phap lugt: ba Tran Thi D - Giam doc Cong ty TNHH
MTV N1. C6 don xin xét xir vang mat.

Nguoi dai dién theo ity quyén:

- Qng Nguyén Puc T; dia chi: s6 B duong H, khu phé A, phuong D,
thanh pho D, tinh Quang Tri (van ban uy quyén ngay 21/01/2020). Co don xin
x€t Xtr vang mat.

- Ong Truong Btru N; dia chi: KP P, D, thanh phé B, tinh Quang Tri (vin
ban uy quyén ngay 15/01/2024). C6 mat.

Nguoi bao vé guyén, loi ich hop phdp cua nguoi khoi kign: Luat su L&
Van C va Luat su Tran Thi H, déu lé} Luat su Cong ty L4, Boan Luat su thanh
pho D; dia chi: I N, quén H, thanh ph6 Pa Nang. C6 mat.
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- Ngwoi bi kién: Téng cuc truéng Téng cuc HS; dia chi: 16 E, duong D,

phuong Y, quan C, thanh pho Ha Noi.
~ Nguwoi dai dién hop phdp cua nguoi bi ki¢n: 6ng Luu Manh T1 - Pho

Tong cuc truong HS (van ban ty quyén ngay 18/02/2020) C6 mat.

Ngueoi bao vé quyén va loi ich hop phdp ciia nguoi bi kién:

1. Ong Ping Cong T2 - Pho Cuyc trudéng, Cuc Hai quan thanh phd H, H5.
Co6 mat.

2. Ong Tran Viét H1 - Pho Vu truong Vu phap ché, H5. Co mit.

3. C){lg Nguyén Thé V - Pho Cuc truong Cuc gidm sat quan 1y vé
hai quan, Tong cuc Hai quan. C6 mat.

4. Ba Téng Thi Hoa Q - Truong phong Xu ly vi pham, Cuc Diéu tra
chéng budn lau, H5. C6 don xin xét xir vang mat.

5. Ong Pham Van T3 - D1 truong DO1 quan ly, huan luyén va st dung
ché nghiép vu, Cuc Diéu tra chong budn 1au, H5. C6 mat.
6. Ba Tran Thi T4 - Cong chuc Vu Phap ché, H5.  C6 mat.
e (A)I}g Pham Vin B - Cong chitc Phong Tham muu - Tong hop, Cuc
Dbiéu tra chong budn 1au, H5. C6 mat.
8. Ong Vii Triéu D1 - Cong chitc Cuc Giam sat quan 1y vé hai quan, Tong
cuc Hai quan. C6 mat.
‘ 9. Ong Pham Vén, T5 - Cong chirc Bo1 kiém soat chéng buon lau khu vuc
mién N, Cuc di€u tra chong buon 1au, H5. C6 mat.
Ngwoi cé quyén loi, nghia vu lién quan:
1. H5; dia chi: 16 E, duong D, phuong Y, quan C, thanh phd Ha Nbi.
Nguoi dai dién hop phap: 6ng Luu Manh T1 - Pho Téng cuc truong H5
(van ban uy quyén ngay 05/11/2020). C6 mat.
2. Chi cuc Hai quan Ctra khau cang D1, Cyc Hai quan thanh phé D; dia
chi: phuong T, quan S, thanh phd Pa Nang. C6 don xin xét x{r vang mat.
, 3. Chi cuc Hai quan Cura khau L5, Cuc Hai quan tinh Q; dia chi: thi
tran L, huyén H, tinh Quang Tri.

Nguwoi dai dién hop phdp: 6ng Ngb Minh T6 - Pho Chi cyc truong  Chi
cuc Hai quan Cura khau L5, Cyc Hai quan tinh Q (vin ban uy quyén ngiy
07/8/2023). C6 mat.

4. Chi cyc Hai quan Cira khau cang C2, Cuc Hai quan tinh Q; dia chi: xa
G, huyén G, tinh Quang Tri.

Nguoi dai dién hop phap: dng Tran Linh C1 - Chi cuc truong Chi cyc Hai
quan Ctra khau cang C2, Cuc Hai quan tinh Q. Vang mat.
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Nguwoi dai dién theo uy qyyén: ong Nguyén Manh H2 - Pho Chi cuc
truong Chi cuc Hai quan Cura khau cang C2, Cuc Hai quan tinh Q (van ban uy
quyén ngay 12/01/2024). C6 mat.

NOI DUNG VU AN:
1. Phia nguwoi khéi ki€n trinh bay:

Ngay 17/12/2011, tai Cira khau L, Céng ty TNHH MTV N1 (sau day goi
tat 1a Cong ty N1) mo to khai hang hoa nhap khau s 1505/NK/KD/BO33, nhap
khéu 535,800 m* gd trac tr Lao vao Viét Nam, dugc Hai quan cta khau L5
kiém tra, xac nhan thong quan.

Ngay 19/12/2011, tai Cira khau cang C2, Cong ty N1 md to khai hang hoa
xuét khau sé 849/XK/C32D, xuit khau 535,800 m® gd tric nhap khau néi trén tir
Viét Nam sang HO N, Trung Quéc, dugc Hai quan ctra khau cang C2 kiém tra,
x4c nhan thong quan, niém 22 container hang hoa bang seal hai quan va lap bién
ban ban giao s6 849/BBBG-CV ngay 20/12/2011 chuyén cira khau dén cang P
dé xuat khau.

Ngay 27/12/2011, Cong an quan N kiém tra, tam gitr xe 6 to bién kiém
soat 43S-5142 chd container sO hiéu GESU 6243717, sau d6 chuyén cho Chi
cuc Hai quan cang B1 xtr 1y theo quy dinh.

Ngay 29/12/2011, Chi cuc truéng Chi cuc Hai quan cang D1 quyét dinh
cho 1am thu tuc xép 21 container hang héa xudng tau xuat khau (d¢ lai container
d3 néu chod xir 1y) va ban hanh Céng van sé 1753/HQCHN théng bao cho Chi
cuc Hai quan ctra khéau cang C2 vé viéc di lam thu tuc cho xuét khau chuyén
ctra khau d6i véi 21 container c6 s thi tu tir 01 dén 21.

Ngay 30/12/2011, H5 ¢6 Cong van sé 103/TCHQ-VP yéu cau Cuc Hai
quan thanh phd B, Cuc Hai quan tinh Q dimg lam thu tyc thong quan d6i voi 16
hang va giao toan bd hd so cung hang héa cho Cuc Piéu tra chéng buén lau —
H5 chu tri kham xét.

Ngay 06/01/2012, Chi cuc truong Chi cuc Hai quan cang P1 ra Quyét
dinh s6 01/QBP-HQCPN, kham xet 22 container gd ctia Cong ty NI va ngay
14/3/2012 lap bién ban kham noi cat glau tai li¢u, tang vat, phuong tién vi pham
hanh chinh (VPHC) s6 01/BB-HC4, két luan 16 hang ) xuat khau cua Cong ty
N1 gom 453,104 m° , trong d6 431,598 m’ g0 tric, 21,506 m°® gb giang huong va
867 san phém 0.

Ngay 06/4/2012, Cuc Diéu tra chéng budn 1au ra Quyét dinh khoi t6 vu an
hinh su s6 02/QD-DTCBL vé toi “Budn 1au” theo Diéu 153 B lut hinh su
1999; ngay 12/4/2012 ra tiép Quyét dinh s6 01/QD-PTCBL thu gift toan bd sd
gd chira trong 22 contianer thudc td khai xuat khau sé 849/XK/KD/C32D ngay
19/12/2011 cta Céng ty N1.
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Ngay 31/7/2013, Co quan Canh sat diéu tra - B6 C3 ra Quyét dinh xtr 1y
vat ching s6 21/C44-P4 va sau do6 da ban toan b 16 g6 cua Cong ty N1 cho mot
doanh nghiép ¢ Bac Ninh, thu dugc 63.920.000.000 dong.

Ngay 26/7/2019, tai Ban 4n s6 187/2019/HSPT, Toa 4n nhan dan cip cao
tai Pa Nang két luan: “Do vt chitng cua vy dn la lo gg xudt khau da bi ban dédu
gid trudc khi xét xir so' tham, nén sé tién ban dau gid tai san la 63.920.000.000
dong, sau khi triv chi phi ban ddu gid, con lai 63.826.330.000 dong, dwoc coi la
Vit chitng ctia vu dn. Doi véi khdi leong hang budn ldu la 78,872 m* gé trdc va
g0 gidng hwong, ¢é gid tri la 4.136.254.000 dong, Hoi dong xét xir sé tich thu
nop ngan sach nha nuoc. So vt chung dwoc tinh thanh tien con lai la
59.690.076.000 dong, do khéng cé co sé dé két ludn cdc bi cdo budn lgu” nén
Hoi ddéng xét xtr phuc tham quyét dinh “chuyén cho H5 dé xem xét, xir Iy vé
hanh vi VPHC do Cong ty N1 khai sai véi thuc té vé tén hang”.

Ngay 24/10/2019, cong chirc Poi 2 - Cuc Piéu tra chéng buoén 1au lap
Bién ban VPHC vé hai quan s6 01/BB-VPHC va ngay 05/11/2019, Tong cuc
truong H5 ra Quyét dinh tich thu tang vat VPHC s6 3241/QD-TTTV tich thu sb
tién 59.690.076.000 ddng nodi trén, 1a tai san hop phap cua Cong ty N1,

Cong ty N1 thay rang: hinh thtrc va ndi dung ciia Quyét dinh tich thu tang
vat VPHC khong dang vai Luat xur Iy VPHC nam 2012 va quy dinh tai cdc Nghi
dinh cta Chinh pha vé xtr Iy VPHC va cudng ché VPHC trong linh vuc hai
quan; khong phu hop voi két luan va quyét dinh cta Hoi dong xét xtr phuc tham
tai Ban an s6 187/2019/HSPT ngay 26/7/2019 cua TAND cap cao tai Da Nang;
khong ding vé6i thuc té hoat dong xuat nhap khau 16 gb tric caa Cong ty NI.
Pic biét Quyét dinh trdi nguwoc hoan toan véi ndi dung Cong vin sb
1661/TCHQ-TXNK ngay 20/02/2014 cua chinh H5 tra 101 Co quan Canh sat
diéu tra Bo C3 vé s tién thué GTGT ma Cong ty N1 d3 ndp vao Ngan sach nha
nuéc cho 535,800 m® gb tric nhap khdu.  Cu thé:

a. Cuc diéu tra chong budn 1au lap bién ban VPHC Céng ty N1 vé hanh vi
VPHC 1a trai quy dinh tai Piéu 58 Luat xtr Iy VPHC nam 2012. Khoan 1 Diéu
58 Luat xtr Iy VPHC nam 2012 quy dinh: “I. Khi phat hién vi pham hanh chinh
thuéc linh viee quan 1y ciia minh, nguoi cé tham quyén dang thi hanh c¢éng vu
phai kip thoi lap bién ban, true truong hop xur phat khong ldp bién ban theo quy
dinh tai khodn 1 Diéu 56 ciia Ludt nay”.

b. Vé ndi dung: Cuc chéng buodn 13u xac dinh Cong ty N1 thyuc hién hanh
vi mua ban, van chuyén hang hoa xuat khau, nhap khau khong co ching tir hop
phap trong dia ban hoat dong hai quan, la tuy tién, trai quy dinh phap luét.

Tai Ban an phiic tham s6 187/2019/HSPT cua Toa an nhan dan cap cao tai
Pa Néng dd quyét dinh xt 1y vat chimg: Chuyén 59.690.076.000, déng cho H5
dé xem xét, xir 1y vé hanh vi VPHC do Céng ty N1 khai sai v6i thyuc té vé tén
hang theo quy dinh (Nghi dinh 97/2007/NP-CP ngay 07/6/2007 cua Chinh phu
va Thong tw 93/2010/TT-BTC ngay 28/6/2010 cua Bo T7). Ban an da c6 hiéu luc
phap luat nhung trong bién ban VPHC Cuc Piéu tra chong budn 1au khong xéac
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dinh Cong ty N1 do khai sai véi thuc té vé tén hang ma lai xac dinh Cong ty N1
do mua bén, van chuyén hang héa xuit nhap khau khong c6 ching tir hop phép,
la vi pham quy dinh tai diém b khoan 1 DPiéu 79 Luat tb tung hanh chinh nam
2015. Piém b khoan 1 Diéu 79 Luat t tung hanh chinh quy dinh nhiing tinh tiét,
su kién khong phai chimg minh: “b) Nhitng tinh tiét, si kién da dwoc xdc dinh
trong ban dn, quyét dinh cia Toa dn da c6 hiéu lwc phdp ludt”.

c. Cuc Diéu tra chéng budn 1au lap Bién ban VPHC ma khong mo ta thoi
gian, dia diém, tinh trang tang vat, phuong tién bi tam gitr, 161 khai ctia nguoi vi
pham... ma liét ké cac két luan trong Cao trang s6 66/CT-VKSTC ngay
14/5/2018 cia Vién kiém sat nhan dan cip cao di bj HDXX so tham TAND
thanh phd Pa Nang va HDXX phuc tham TAND cép cao tai Pa Nang bac bo dé
lam can cur la khong dung quy dinh tai khoan 2 Piéu 58 Luat xtr Iy VPHC nam
2012. Ngoai ra, Cuc Diéu tra chéng budn 1au cin cir vao két qua giam dinh s6
783/STTNST ngay 26/11/2012 ctia Vién sinh thai va tai nguyén sinh vat dé xac
dinh hanh vi VPHC ctua Cong ty N1 1a khong dung quy dinh cua phdp luat, vi
két luan 783 1a két luan giam dinh khong hop phap ma Cong ty N1 va nhiing
nguoi lién quan dang khiéu nai.

d. Quyét dinh tich thu tang vat VPHC ciia Tong cuc truong H5 di qua
thoi hiéu ra quyét dinh xir phat VPHC quy dinh tai Diéu 63 Luat xir Iy VPHC
nam 2012. Pic biét Quyét dinh nay trai voi quy dinh tai Diéu 65 Luat Xir ly
VPHC nim 2012. Khoan 2 Diéu 65 Luit Xir Iy VPHC quy dinh: “2. Doéi véi
truong hop quy dinh tai cac diém a, b, ¢ va d khodn 1 Piéu nay, nguoi co tham
quyén khéng ra quyét dinh xir phat VPHC nhung cé thé ra quyét dinh tich thu
sung vao ngdn sach nha nwde hodc tiéu hiy tang vat VPHC thudc loai cam hiu
hanh va dp dung bién phdp khdc phuc hdu qua quy dinh tai khodn 1 Piéu 28 cia
Ludt nay”.

Tang vat VPHC ¢ day la 59.690.076.000 déng, tri gia cua 535,8 m® gd
trac do Cong ty N1 nhap khau tir Lao, khong thudc loai cam luu hanh. Boi Cong
vin sb6 1328/BCT-XNK ngay 08/02/2013 cua B C4 da chi dao huong dan “Gé
nhap khau tam nhap tdi xuat tir cac nuoc vao Viet Nam (true Campuchia) ciing
nhuwr g6 xudt khau cé nguon goc tir nhdp khau khéng thuéc danh muc cam xudt
khdu, nhdp khaw”. Vi vay Tong cuc truong H5 tich thu tang vat VPHC khong
thudc loai cam lwu hanh 1a trai phap lut.

e. Tong cuc truong H5 ra Quyét dinh tich thu tang vat VPHC sb
3241/QD-TTTV ngay 08/11/2019 tich thu ciia Cong ty N1 59.690.076.000 dong
con trai voi Cong vin sé 1661/TCHQ-TXNK ngay 20/02/2014 cua chinh H5.

Do d6, Quyét dinh tich thu tang vat VPHC sb 3241/QD-TTTV ngay
05/11/2019 ciia Toéng cuc trudng H5 trai voi quyét dinh ctia ban an hinh sy phiic
tham dd c6 hiéu luc phap lut va trai véi quy dinh cta phap luat vé xir phat
VPHC trong linh vyc hai quan.

Cong ty N1 khing dinh: Hanh vi nhdp khau 535,800 m® gb tric tir Lao
vao Viét Nam va xuat khau 535,800 m® gd tric tir Viét Nam sang HO N, Trung
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Qudc ciia doanh nghiép 1a hoan toan hop phap, khong VPHC trong linh vuc hai
quan nhu cao bugc cua H5. Do do, Cong ty TNHH MTV N1 khoi kién yéu cau
Toa an giai quyét:

- Hay bo Quyét dinh tich thu tang vat VPHC sb 3241/QD-TTTV ngay
05/11/2019 cua Tong cuc trudng HS.

- Huy Quyét dinh sira d6i, bd sung nyét dinh tich thu tang vat VPHC s6
2878/QDb-SDBXPHC ngay 04/11/2020 cua Tong cuc trudéng HS.

- Yéu cau H5 nhanh chéng tra lai s6 tién 59.690.076.000 dong cho Cong
ty TNHH MTV N1.

- Yéu cau H5 bdi thuong thiét hai cho Cong ty N1 theo quy dinh cta Luét
Trach nhiém bdi thuong cia Nha nude véi s tién 1.790.702.280 dong do tam
giir b tlen 59.690.076.000 dong hon 04 ‘thang (tinh dén thang 12/2019) theo
miurc a1 suat 9%/nam. Tai phién toa so tham, Cong ty N1 bo sung yéu cau khoi
kién, yéu cau H5 boi thuong thiét hai cho Cong ty N1 sb tién 20.145.000.000
dong (tinh dén thoi diém mo phién toa so tham).

2. Phia ngwoi bi kién trinh bay:

- V& can cir x4c dinh hanh vi vi pham ctia Cong ty N1: cin cir cac ban két
luan diéu tra cia Co quan Canh sat diéu tra Bo 'C3, Ban an hinh sy phuc tham so
187/2019/HSPT ngay 26/7/2019 ciia TAND cap cao tai ba Nang, Cong van sb
217/2019/CV-TA ngay 02/10/2019 cia TAND cép cao tai Pa Néang, cac tai liéu
do TAND cép cao tai Pa Ning ban giao H5 va cac tai liéu lién quan dén hd so
vu an, xac dinh:

Ngay 19/12/2011, Céng ty N1 d3 ding ky to khai xuat khau sd
849/XK/KD/C32D tai Chi cuc Hai quan cing C2 dé xuét khau 535,800 m® gb
trac céac loai (tréc x¢ 180,380 m®, trac tron 39,964 m’, tric tan dung gdc canh
ngon 315,456 m®), ddi tic mua hang Cong ty E — do ong Zhang Chun H3 lam
giam doc (BL 46). Theo khai bao s6 go xuat khau thudc o khai xuat khau sb
849/XK/KD/C32D ¢6 ngudn goc tir to khai nhap khau sé 1505/NK/KD/B033
ngay 17/12/2011.

Déi véi to khai nhap khau 1505/NK/KD/B033 ngay 17/12/2011 (BL 54)
1a to khai nhap kinh doanh, phan ludng vang (chi kiém tra ho so, khong kiém tra
thuc t& hang héa), s6 gd nhap khau ché trén 13 xe tai duoc thong quan ngay
17/12/2011. Co quan Hai quan khong con trach nhiém giam sat ké tir thoi diém
16 hang duoc dua ra khoi khu vuc giam sat hai quan.

Cin ctr két qua giam dinh s6 783/STTNSV ngay 26/11/2012 ctia Vién
Sinh thai va Tai nguyén sinh vt thi thuc té hang hoa khong dung vé sb luong
thanh, hop 16ng, tén goi, khéi lwong, trong lwong nhu khai bao ctia doanh nghiép
trén t0 khai xudt khau s 849/XK/KD/C32D va t& khai nhdp khau
1505/NK/KD/B033 trén.
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Can cu 02 van ban Hai quan Lao tra 161 Hai quan Viét Nam va can cr van
ban tuong trg tu phap do Vién kiém sat nhan déan tdi cao thuc hién déu khang
dinh: Nha may ché bién gd noi thit Lao khong ky hop dong mua ban gb véi
Cong ty N1.

Can cu quy dinh tai Piéu 22 Luat Hai quan nam 2001 (da duogc stra doi,
bd sung nim 2005), Piéu 7 Nghi dinh s6 154/2005/ND-CP, Piéu 11 Thong tu s6
194/2010/TT-BTC thi hd so hai quan nhip khau gom: T khai hai quan (ban
chinh), hop ddng mua ban, héa don (ban chinh do nha xuit khau phat hanh),
packing list (ban chinh do nha xuét khau phat hanh), 1y lich gd, gidy chung nhan
kiém dich thuc vat (ban chinh).

Can ctr 16i khai nhan cta bi cao Truong Huy L tai cac Bién ban lay 1oi
khai ctia Co quan diéu tra (C44) va truc tiép qua phan xét hoi tai phién toa hinh
su phiic tham, ong Truong Huy L da thira nhan viéc dung cac giay khong chi
(chi ¢6 chir ky, con dau ctia d6i tac Lao) dé 1ap bd hd so, chung tur xuat khau,
nhap khau gom: Hop dong, invoice, packing list, Iy lich g6... 1a trai v&i quy
dinh ctia Luat Hai quan va cic vin ban huéng dan thi hanh nhu dﬁ néu trén.

Cong ty N1 da sur dung cac Giéy kiém dich thyc vat cua Lao cap cho
Cong ty T8, Cong ty D2 hang hoa la g6 Lim, khong phai la g0 trac dé lam thu
tyc cap glay chtng nhéan kiém dich thuc vat khi 1am tha tuc nhap khau gd. Viéc
cap gidy kiém dich thuc vat cia co quan kiém dich thuc vat Lao Bao khong
ding quy dinh cua phap luat.

Két qua xac minh tai H5 N: Cong ty E (F) Co.ldt - bén mua hang cta
Cong ty N1 tai hop dong kinh té sé 83/HPKT ngay 18/12/2011 c6 dang ky kinh
doanh tai H6 N nhung khong c6 nguoi dai dién nao tén 1a Zhang Chun H3 (1a
nguoi ky trén hop ddong mua ban gd véi Cong ty N1).

Can ctr tai liéu xac minh tai hang tau va 101 khai cia 6ng Luu H4 (Trung
Quoéc) thi co 05 container (nam trong 22 container gd xuat khau ctua Cong ty
N1) trén van don VFDNI111260 1a ctia 6ng Luu H4, khong phai 1a Cong ty E.
Nhu vay, 05 container nay khong phai ban cho East W nhu Cong ty N1 khai,
xuat trinh ho so xuét khau.

Can ctr 101 khai cua ong Truong Huy L tai cac bién ban lay 10i khai cta co
quan diéu tra (C44) va qua phan xét hoi tai phién toa hinh sy phuc tham thi 6ng
Truong Huy L thira nhan khong b1et gi vé Cong ty E, hop dong s6 83/HDKT
ngay 18/12/2011 duoc lam trén gidy khéng chi (co chit ky Zhang Chun Hai
dong dau san, do mot nguoi tén 1a A L1 dua cho 6ng L).

Theo quy dinh tai Diéu 23 Luat Hai quan nam 2001 (dugc sira doi, bé
sung nam 2005) thi nguoi khai hai quan phai c6 trach nhiém truéc phap luat vé
su xac thuc cua ndi dung da khai va cac ching tur da nop, xudt trinh, vé su thong
nhat ndi dung giira hd so gidy luu tai doanh nghiép véi hd so dién tir; khong
dugc thuc hién hanh vi budn 1au, gian 14n thuong mai, gian lan thué, dwa héi 10
hodc cac hanh vi khac nham muu 1oi bat chinh va cac nghia vu khac.
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Can c\r tai liéu xac minh c6 trong hd so vu viéc va quy dinh nhu dé néu
trén co co so xac dinh toan by cac chimg tur co trong b hd so hai quan nhap
khau sd 1505/NK/KD/B033 va bd hd so hai quan xudt khau sd
849/XK/KD/C32D 1a khong hop phap. Cong ty N1 khong xuét trinh dugc ching
tir khac chtrng minh cho nguén goc 16 hang.

Nhu vay, Cong ty N1 dd c6 hanh vi mua ban, van chuyén hang hoa xuat
khau, nhap khau khong c6 héa don, ching tir hop phép trong dia ban hoat dong
hai quan, vi pham quy dinh tai diém a khoan 2, khoan 3 Diéu 13 Nghi dinh s6
97/2007/ND-CP ngay 07/6/2007 ctia Chinh phii vé xt Iy VPHC va cudng ché
thi hanh quyét dinh hanh chinh trong linh vuc hai quan (duoc sira doi, bo sung
tai khoan 7 Piéu 1 Nghi dinh s6 18/2009/ND-CP ngay 18/02/2009 ctia Chinh
phu).

- V& thAm quyén ban hanh Quyét dinh:

Theo quy dinh tai Piéu 65 Luat Xt Iy VPHC 2012 thi truong hop hét thoi
hiéu xir phat VPHC thi khong ra quyét dinh xtr phat VPHC nhung nguoi co
tham quyén c6 thé ra quyét dinh tich thu sung vao ngan sach nha nudc hoic tiéu
huy tang vat VPHC thudc loai cam luu hanh.

Can ctr khoan 5 Piéu 42 Luat Xt Iy VPHC 2012, dbi chiéu véi vu viéc vi
pham ciia Cong ty N1 thi Tong cuc truong H5 c6 tham quyén ra quyét dinh tich
thu toan bd sé hang VPHC bj tam giir, d3 duoc ban dau gia va duoc Cuc Thi
hanh an déan su thanh phé Pa Ning chuyén cho Tong cuc Hai quan theo Ban an
hinh su phtc thim sé 187/2019/HSPT ngay 26/7/2019 caa TAND cép cao tai Pa
Néng voéi sb tién 13 59.690.076.000 dong.

Ngay 19/9/2019, Téng cuc truong H5 c¢6 quyét dinh sd 2665/QD- GQXP

giao dong chi Nguyén Cong B1 - Phé Tong cuc truong HS5 thyc hién cac thAm
quyén cta Tong cuc trudng thyc hién xir phat VPHC dbi véi Cong ty N1.

Nhu viy, Quyét dinh tich thu tang vat s6 3241/QD-TTTV ngay
05/11/2019 (BL 67) dugc ban hanh dung tham quyén.

- V& trinh tu, thi tuc ban hanh Quyét dinh:

Thyc hién Ban an s6 187/2019/HSPT ngay 26/7/2019 cua TAND cap cao
tai Ba Nang, ngay 24/10/2019, H5 da 1ap bién ban VPHC 461 vo1 Cong ty N1.

Ngay 05/11/2019, Tong cuc truéng H5 ban hanh Quyét dinh s6 3241/Qb-
TTTV tich thu tang vat VPHC.

Ngay 08/11/2019, H5 da 1ap Bién ban tich thu tang vat VPHC s 31/BB-
TTTV.

Nhu vay, Quyét dinh tich thu tang wvat $6 3241/Qb-TTTV ngay
05/11/2019 dugc ban hanh dung trinh ty, tha tuc phap luat quy dinh.

Viéc Cong ty N1 yéu cau Toa an tuyén hiy Quyét dinh tich thu tang vat
VPHC s6 3241/QD-TTTV ngay 05/11/2019 cua Tong cuc truéng H5 1a khong
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c6 can ctr, trai quy dinh cta phéap luat. D& nghi Toa 4n bac yéu cau khai kién cia
Cong ty N1.

3. Nguoi c¢6 quyén loi, nghia vu lién quan trinh bay:

- H5: ddng ¥ v6i ¥ kién ctia nguoi bi kién.

- Chi cyc Hai quan Cira khau L5, Cyc Hai quan tinh Q: dong ¥ véi ¥ kién
cua nguoi bi kién.

- Chi cuc Hai quan Cira khau cang C2, Cuc Hai quan tinh Q: dong ¥ véi ¥
kién cuia nguoi bi kién.

- Chi cuc Hai quan Cura khau cang P1, Cuc Hai quan thanh phd P: khong
c6 y kién gi.

Tai Ban 4n hanh chinh so' tham s6 09/2023/HC-ST ngay 07/9/2023,
Toa an nhan dan tinh Quang Tri da quyét dinh:

Cin ctr khoan 2 Piéu 3, Piéu 7, khoan 1 Piéu 30, khoan 2 Piéu 32, diém
a khoan 2 Diéq 116, khoan 1 Diéu 140, diém a khoan 2 Diéu 193, khoan 1 Diéu
348 cua Luat t6 tung hanh chinh;

Cian ctr cac Diéu 6, 18, 42, 54, 63, 65 Luat Xur 1y vi phamqhélnl} chinh nam
2012; Phap 1énh Xt Iy vi pham hanh chinh nam 2002 (swa doi, b6 sung nam
2007, 2008); Biéu 22, 23 Luat Hai quan ndm 2001;

Can ct diém a khoan 2, khoan 3 DPiéu 13 Nghi dinh s6 97/2007/ND-CP
ctia Chinh phil quy dinh viéc xtr Iy vi pham hanh chinh va cudng ché thi hanh
quyét dinh hanh chinh trong linh vyc hai quan; diém a muc 2, muc 4 khoan 7
Piéu 1 Nghi dinh s6 18/2019/ND-CP ngay 18/02/2019 ctia Chinh phu sira doi,
bd sung mot s6 didu Nghi dinh sd 97/2007/ND-CP; khoan 16 Diéu 2 Thong tu
s6 93/2010/TT-BTC cta B T7 hudéng dan viéc xac dinh cac hanh vi vi pham
hanh chinh trong linh vyc tai chinh 1a hanh vi budn 1au, gian 1an thuong mai va
hang gia; Piéu 7 Nghi dinh sb 154/2005/ND-CP quy dinh chi tiét mot so Diéu
cua Luat Hai quan vé thu tuc hai quan, kiém tra, giam sat hai quan; khoan 1, 2
Piéu 11 Thong tu s6 194/2010/TT-BTC vé thu tuc hai quan doi véi hang hoa
xuat khau, nhip khau; diém s khoan 1 Piéu 6a Nghi dinh s6 81/2013/ND-CP
ngay 19/7/2013 cta Chinh phu quy dinh chi tiét mot s6 diéu va bién phap thi
hanh Luat Xt Iy vi pham hanh chinh; khoan 8 Piéu 1 Nghi dinh s6 97/2017/ND-
CP ngay 18/8/2017 ctia Chinh phu stra doi, bd sung mot sé diéu cua Nghi dinh
s6 81/2013/ND-CP; Piéu 7, 8 Luat Trach nhiém bdi thudng ctia Nha nuéc;

Can ct khoan 1 Piéu 26, khoan 1, 7 Diéu 32 Nghi quyét sb
326/2016/UBTVQHI14 ngay 30/12/2016 cua Uy ban thuong vu Qudc hoi quy

dinh vé muc thu, mién, giam, thu, ndp, quan ly va st dung an phi va I¢ phi
Toa an, xu:

Bac yéu cau khai kién cua Cong ty TNHH MTV N1 vé viéc yéu cau Toa
an giai quyét cac van deé sau:
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- Huy Quyét dinh tich thu tang vat vi pham hanh chinh s0 3241/QPb-
TTTV ngay 05/11/2019 cta Tong cuc trudng HS.

- Huy Quyét dinh stra d6i, bd sung Quyét dinh tich thu tang vat vi pham
hanh chinh s6 2878/QD-SDXPHC ngay 04/11/2020 ctua Tong cuc trudng HS.

- Yéu cau H5 nhanh chéng tra lai s6 tién 59.690.076.000 dong cho Cong
ty TNHH MTV NL1.

- Yéu cau H5 bodi thudng thiét hai cho Cong ty N1 theo quy dinh cua Luat
Trach nhiém bdi thuong ciia nha nudce s6 tién 20.145.000.000 dong.

 Ngoai ra, ban an so tham con quyét dinh vé phan an phi va thong bao
quyén khang cao theo quy dinh ctia phap luat.

Ngay 18/9/2023, nguoi khoi kién Cong ty TNHH MTV NI khang cao
toan b ban an so thdm voi ly do ban an so tham co6 nhiéu sai sot trong viéc ap
dung phap luat t6 tung va ap dung luat no1 dung.

Tai phién toa phuc tham, dai dién nguoi khoi kién Cong ty TNHH MTV
N1 gitt nguyén yéu céu khai kién, yéu cau khang cao. B6 sung khang cdo yéu
cau boi thudng 22.621.721.131 dong 1a tién 14i phat sinh do viéc giit sb tién ban
dau gia hang hoa cua Cong ty qua lau.

Dai dién ngudi bi kién Tong cuc truong H5 dé nghi khong chip nhan yéu
cau khoi kién, yéu cau khang cdo, giit nguyén ban an so tham.

Pai dién Vién kiém sat nhan dan cap cao tai Pa Nang dé nghi HoO1 déng
xet xu phic tham bac khang cao cua nguoi khoi kién Cong ty TNHH MTV N1
gilt nguyén quyét dinh cta ban an so tham.

Can cr vao cac chung ct, tai liéu dd duoc tham tra tai phién toa, cin cir
két qua tranh tung tai phién toa; trén co so xem xet day du cac tai liéu, chung cu,
¥ kién cua kiém sat vién, nguoi khoi kién, nguoi bi kién, nguoi co6 quyén loi
nghia vu lién quan.

NHAN PINH CUA TOA AN:

[1] V& t6 tung:

Sau khi xét xir so tham, nguoi khoi kién Cong ty TNHH MTV N1 khang
cdo. Pon khang cdo trong th(‘yi‘ han quy dinh '[’E.li khoan 1 Biéu 206 cua Luat to
tung hanh chinh, do d6 Hoi dong xét xtr quy€t dinh dua vu an ra xét xu phuc
tham.

Ngay 21/12/2023, Toa an nhan dan cap cao tai Pa Nang m¢ phién toa xét
XU phl’%c tham lan thr nhat. Tuy nhién, dai di¢n cia nguoi lghéi kién Yé nguoi bi
kién déu c6 don xin hoan phién toa nén can cir khoan 1 Diéu 225, diém a khoan
1 Biéu 232 cua Luat to tung hanh chinh, Ho1 dong xét xir cap phiac tham hoan
phién toa.

Tai Pon khang céo nguoi khoi kién cho rang Toa an cap so thdm vi pham
thoi han chuan bi xét xur, viée thay d6i Thim phan chua dam bao nguyén tic vo
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tu khach quan theo Piéu 127 ciia Luat t6 tung hanh chinh; Toa 4n cap so tham vi
pham vé thAm quyén xét xir khi phan nhan dinh bac bo ndi dung cta Ban an
phuc tham hinh su sé 187/HS-PT ngay 26/7/2019 cua Toa 4n nhan dan cp cao
tai Pa nang.

Xét thdy, sau khi thu 1y vu 4n dé giai quyét (Théng bao thu 1y sd
22/2019/HC-ST ngay 02/12/2019), Toa an nhan dan tinh Quang Tri di tién hanh
cac thu tuc thu thap tai li¢u, chimg cu (theo khoan 3 Piéu 93 Luat TTHC nim
2015) dé dam bao viéc giai quyét vu an. Do d6, Toa an cap so tham da ra quyét
dinh tam dinh chi dé cho cac co quan, t6 chiic cung cap tai lidu chimg cr 1am
can cur giai quyét vu an. Sau khi thu thép dugc chung ctr, Toa an nhan dan tinh
Quang Trj da tiép tuc dwa vy an ra xét xu la dung quy dinh ctia Luat t6 tung
hanh chinh. Nguoi khoi kién khang cdo cho rang viéc thay doi Tham phan trong
qué trinh xét xtr so tham khong khach quan, khong vo tu nhung lai khong dua ra
duoc tai li€u, chung cr lam can ctt chiing minh nén ndi dung khang céo nay
cling khong duogc chép nhan. Vi vay, viéc thay d6i Tham phan cling nhu tham
quyén xét Xt vu an cta Toa an nhan dan tinh Quang Tri da dung quy dinh cia
Luét to tung hanh chinh.

[2] V& ndi dung:

[2.1] Xét khing cdo ciia Nguoi khoi kién yéu cau hity Quyét dinh tich thu
tang vdt vi pham hanh chinh s6 3241/0D-TTTV ngay 05/11/2019 cua Tong cuc
truong HS va Quyet dinh sira doi, b6 sung Quyét dinh tich thu tang vdt vi pham
hanh chinh sé 2878/0D-SPXPHC ngay 04/11/2020 ciia Tong cuc truéng H5.

[2.1.1] Vé thoi hiéu xit Iy vi pham hanh chinh:

Cong ty N1 di c6 hanh vi mua ban, van chuyén hang hoa xuat khau, nhap
khau khéng c6 hoa don, ching tir hop phéap trong dia ban hoat dong hai quan
nén cin ctr diém a khoan 2, khoan 3 Piéu 13 ctia Nghi dinh s6 97/2007/ND-CP
ngay 07/6/2007 ctia Chinh phu vé xtr phat vi pham hanh chinh va cudng ché thi
hanh quyét dinh hanh chinh trong linh vuc hai quan thi phai bi xr phat vi pham
hanh chinh va bi tich thu tang vat vi pham. Néu tang vat vi pham khong con thi
bi budc ndp lai s tién bang tri gia tang vat vi pham.

Do thoi diém H5 nhan duoc ho so vu vi pham theo Ban an hinh sy phic
tham s6 187/2019/HS-PT ctia Toa 4n nhan dan cép cao tai Pa Ning chuyén dén
thi 3 qua 02 nam ké tir ngay xay ra hanh vi vi pham nén hét thoi hi¢u xtr Iy vi
pham hanh chinh. Do d6, Tong cuc trudng H5 khong ban hanh quyét dinh xur
phat vi pham hanh chinh la dang quy dinh phap luat. Tuy nhién, tai khoan 2
Diéu 65 cta Luat Xir Iy vi pham hanh chinh nim 2012 quy dinh ddi véi truong
hop hét thoi hiéu xir phat vi pham hanh chinh thi ngudi c6 thim quyén khong ra
quyét dinh xir phat vi pham hanh chinh nhung c6 thé ra quyét dinh tich thu sung
vao ngan sach nha nudc va trong quyét dinh phai ghi 15 1y do khong ra quyét
dinh xur phat vi pham hanh chinh. Do d6, ngay 05/11/2019 Tong cuc trudong H5
ban hanh Quyét dinh tich thu tang vat VPHC s6 3241/QD-TTTV, 1 c6 can cir.
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[2.1.2] Vé tham quyén ban hanh Quyét dinh:

Tai diém b, ¢ khoan 5 Diéu 42 cta Luét Xu Iy VPHC nam 2012 quy dinh
Téng cuc trudng H5 c6 quyén phat tién dén muc t6i da dbi véi linh vue tuong
ung va tich thu tang vat, phuong tién vi pham hanh chinh. Do s6 hang hoa vi
pham d3 dugc ban dau giad vai so tlen 59.690.076.000 dong nén Tong cuc trudng
H5 1a ngudi c6 tham quyén ra quyét dinh tich thu dbi voi s tang vat nay.

Cin ctr Diéu 54 Luat Xir 1y vi pham hanh chinh ndm 2012 quy dinh ngudi
c6 thAm quyén xtr phat vi pham hanh chinh quy dinh tai khoan 5 Diéu 42 cia
Luat Xt Iy VPHC c6 thé giao cho cdp pho thuc hién tham quyén xir phat vi
pham hanh chinh. Do d6, Pho Tong cuc truong H5 ky Quyét dinh sd 2665/QP-
GQXP ngay 19/9/2019 véi tu cach 1a nguoi duge giao quyén xir Iy vi pham
hanh chinh 1a dung quy dinh.

[2.1.3] Vé trinh tu, thii tuc ban hanh Quyét dinh:

Sau khi Toa 4n nhan dan cap cao tai Pa Ning giai quyét xong vu an hinh
su theo trinh tu phuac tham da guri ho so vu vi pham cho H5 xem xé&t, xur Iy hanh
vi vi pham hanh chinh theo tham quyén. Va tai Ban 4n hinh su phuc tham sé
187/2019/HS-PT cta Toda 4n nhan dan cap cao tai Pa Nang ciing khong két luan
vé hanh vi vi pham hanh chinh ctua Cong ty N1 ddi voi s6 gb di ban. Nén ngay
24/10/2019, H5 d3 1ap bién ban vi pham hanh chinh doi véi Cong ty N1 dé lam
can cu xu 1y vi pham.

Trén co s& Bién ban vi pham hanh chinh ngdy 24/10/2019 dén ngay

05/11/2019 (BL 65), Tong cuc truong H5 ban hanh Quyét dinh s6 3241/Qb-
TTTYV tich thu tang vat vi pham hanh chinh cua vé1 Cong ty N1.

Ngay 08/11/2019, H5 di 1ap Bién ban s 31/BB-TTTV tich thu tang vat
VPHC.

Theo quy dinh tai Diéu 63 Luat X Iy vi pham hanh chinh nam 2012 thi
truong hop Tong cuc truong HS ban hanh quyét dinh xir phat vi pham hanh
chinh thugc truong hop xu phat vi pham hanh chinh can cr vao ho so vu vi
pham do co quan tién hanh t6 tung hinh sy chuyén dén.

Do d6, trinh tu, tha tuc ban hg‘mh Quyét dinh tich thu tang vat s6
3241/QD-TTTV ngay 05/11/2019 cta Tong cuc trudng HS 1a dung quy dinh cua
phap luat.

[2.1.4] Vé néi dung ciia Quyét dinh:

a. Vé ho so nhap khau:

~ Ngay 17/12/2011, tai Cua khau L, Cong ty NI m¢ to khai hang hoa nhép
khau so 1505/NK/KD/BO336, nhap lghéu 535,800 m’ g0 trac tor Lao vao Viét
Nam, dugc Hai quan cua khau L5 kiém tra, xac nhén thong quan. To khai nhép
khau 1505/NK/KD/B033 ngay 17/12/2011 1a to khai nhap kinh doanh, phan
ludng vang, s6 go nhap khau cho trén 13 xe tai duoc thong quan chi kiém tra ho
so, khong kiém tra thyc t€ hang hoa.
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Trong vu an hinh sy vé tdi “Budn lau”, ong Truong Huy L khai: 6ng
Kham P - Giam d6c nha may C5 gb ndi that Lao ndi véi éng L do cung ngay
phai l4p rat nhiéu bd hd so xuat khau gb cho cac doanh nghiép Viét Nam, khong
c6 thoi gian hoan tit bo hd so nén dua cho ong L 01 tap gidy khd A4 (c6 sin chir
ky cua ong Kham P, c6 dong dau cua Nha may ché bién g6 noi thit Lao) nhung
chua c6 ndi dung (glay khéng chi) va ban viét tay 1y lich gd rdi nhd 6ng L 1am
bd hod 80 xudt khau gb cho nha may. Ong Truong Huy L thira nhan viéc dung
cac gidy khong chi (chi c6 chir ky, con dau cua dbi tac Lao) dé lap bo ho so,
chtng tir nhap khau gém: Hop dong, Véan don (1), Phiéu dong goi hang (Packing
list), Ly lich gb (Loading list), Bang ké chi tiét. ..

Can ctr 02 van ban ma Co quan Hai quan Lao tra 161 Hai quan Viét Nam
va can clr van ban tuong tro tu phap do Vién kiém sat nhan dan t6i cao thyc hién
deu khang dinh: Nha may ché bién gd noi that Lao khong ky hop d6ng mua ban
b v6i Cong ty N1. Viéc thanh toan cho Hop dong kinh té s6 35/2011/HPKT do
Cong ty N1 thuc hién ciing chi 1a hop thirc hoa, cy thé: Cong ty N1 lam 09 gidy
yéu cau chuyén tién ctia Nha may ché bién gd noi that Lao, sau d6 sir dung cac
gidy to nay thuc hién 09 1énh chuyén tién tir tai khoan ngoai té Do la My s6
390122137071322B cua Cong ty N1 tai Ngan hang A sang Lao; trong do c6 08
lénh chuyén tién vao tai khoan ctia Truong Thi Thu P, mé tai Ngan hang P1 — V
- Lao voi so tién 1.409.844 USD; 01 1énh chuyén tién vao tai khoan cua anh
Boun L2 m¢ tai Ngan hang L6 — V, véi s6 tién 150.000 USD. Sau khi nhan tién,
chi P da rit tién tir tai khoan ciia minh tra lai cho ong Truong Huy L.

Nhu vay, thuc chat s6 tién ma Cong ty N1 dd chuyén déu dugc tra lai cho
ong Truong Huy L, khong c6 viéc chuyén tra tién cho Nha may ché bién gd noi
that Lao dé thanh toan Hop ddng kinh té sb 35/2011/HPKT nén hoat dong mua
ban gb gitta Cong ty N1 va Nha may ché bién gd noi that Lao 1a khong co that.

b.VEé ho so xuat khau:

Ngay 19/12/2011, Céng ty N1 da ding ky to khai xuat khau sb
849/XK/KD/C32D tai Chi cuc Hai quan cang C2 dé xuét khau 535,800m° gd
trac cac loai, doi tac mua hang la Cong ty E - do ong Zhang Chun H3 lam giam
déc. Theo khai bdo, 50 go xuat khau thudc to khai xuat khau sd
849/XK/KD/C32D ¢6 ngudn goc tir t& khai nhap khau sé 1505/NK/KD/B033
ngay 17/12/2011.

Tai phan nhan dinh cta Ban 4n hinh su phac tham sé 187/HS-PT cua Toa
an nhan dan cép cao tai Pa Ning, c6 ndi dung: ong Truong Huy L khang dinh
ngay 18/12/2011 ¢6 02 ngudi dan éng Trung Qudc dén Coéng ty N1, mot nguoi
xung tén Zhang Chun H3 dai dién cho Cong ty E (F) Co., L3, Hong K va mot
nguoi giap viéc cho Li Zhen Z (A L1). Nguoi tén Zhang Chun H3 da ky va
dong dau Cong ty E (gidy khéng chi) vao phia cudi bén phai ctia 02 to gidy khd
A4 trugc mat ong Truong Huy L. Ong L giao cho chi Lé Thi Ai M lap Hop
dong kinh té s6 83/HPKT ngay 18/12/2011 mua ban g véi Cong ty E. Sau do,
chi M cin cir vao hd so nhap khdu mo To khai hang hoéa xuat khau sb
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849/XK/KD/C32D ngay 19/12/2011 va 6ng L cing thura nhén Coéng ty N1
khong biét gi vé Cong ty E va ong Zhang Chun H3.

Theo két qua tra 10i ctia Cuc P2 - Bo C3 xac minh tai HO N thi Cong ty E
(bén mua hang trong Hop ddng kinh té sb 83/HPKT) c6 ding ky kinh doanh tai
HO N nhung khong c6 nguoi dai dién nao la Zhang Chun H3 (1a nguoi ky trén
hop dong mua ban gd véi Cong ty N1); 05 trong s6 22 container go xuat khau
ctia Cong ty N1 di dugc Cong ty V1 cip Van don van tai s6 VEDN 111250 cho
ong Lau F (Luu H4) 1a giam d6c Cong ty H6, T - Trung Qudc, chtr khong phai
ban cho Céng ty E nhu trong hd so xuit khiu ctua Cong ty N1.

Do do, c6 co s¢ xac dinh: Cong ty N1 khong c6 hoat dong mua ban )
trén thuc té voi Cong ty E ma chi dung cac giay khong chi (chi co chir ky, con
dau ctia Cong ty E) dé 1ap bo hd so, chimg tir xuat khau.

c. Béi chiéu giita To khai nhap khau, xuét khau véi 16 hang thuc té:

Can ctr két qua giam dinh s6 783/STTNSV ngay 26/11/2012 cia V2
(duoc nhan dinh dam bao vé tu cach phap 1y va ding vé phuong phap giam
dinh, duoc sir dung lam can ctr dé giai quyét vu an) thi thyc té hang hoa khong
ding vé s luong thanh, hop 16ng, tén goi, khoi luong, trong lwong nhu khai bao
ctia doanh nghiép trén t& khai xuat khau s6 849/XK/KD/C32D va td khai nhap
khéau 1505/NK/KD/B033. Cy thé:

+ ch),tréc x¢ theo khai bao hai quan la 180,38m3, nhung theo Két luan
giam dinh sb 783 1a 405,3m°.

+ G6 ,tréc tron theo khai bao hai quan la 39,964m°, nhung theo Két luan
giam dinh sb 783 14 39,366m°,

+ GO tric tron téq dung canh, géc,,ng()n theo khai bdo hai quan la
315,456m°, nhung theo Két ludn giam dinh s6 783 1a 144,749m°.

d. Vé giéy chiing nhan kiém dich thyc vat:

Cin ctr quy dinh tai khoan 1 Piéu 10 Nghi dinh s6 02/2007/ND-CP ngay
05/01/2007 ciia Chinh phu quy dinh vé diéu kién nhap khau thi 16 gb nhap khau
cua Cong ty N1 bat budc phai co Glay ching nhéan klem dich thyc vat do co
quan kiém dich thyc vat c6 thim quyén cua nudc xuat khau cap hodc gidy xac
nhén co gia tri tvong duong. Tuy nhién, Cong ty N1 khi lam thu tuc hai quan da
su dung 03 gidy ching nhén kiém dich thuc vat do Tram kiém dich thyc vat Ctra
khau D3 - Lao cap cho 02 cong ty khac (Cong ty cb phan D2; dia chi: thanh pho
V, tinh Nghé An va Cong ty TNHH T8; dia chi: thanh phd B, tinh Quang Tri) dé
dé nghi cép Giéy chirng nhén kiém dich thuc vat cho 16 gS cua Cong ty NI;
trong ndi dung khong cé loai gd tric va gd giang huong. Tram kiém dich thyc
vat Lao B4o cin cr vao bién kiém soat cua 13 xe 6 t0 ghi tai mat sau cua 03
Gidy chtng nhan nay tring khép véi bién kiém soét cta 13 xe 6 t6 chd gb cho
Cong ty N1, tir 46 dd cdp Gidy chung nhan kiém dich thuc vat s6 03008/KDTV
ngay 17/12/2011 cho 16 gb ctia Cong ty N1 1a khong dung quy dinh.
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https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20L%C6%B0u%20Huy
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Haigufu
https://trolyao.toaan.gov.vn/l%20link/o%20Th%E1%BA%A9m%20Quy%E1%BA%BFn%20-%20Trung%20Qu%E1%BB%91c
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20East%20Well
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Ng%E1%BB%8Dc%20H%C6%B0ng
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https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20East%20Well
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https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Ng%E1%BB%8Dc%20H%C6%B0ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Ng%E1%BB%8Dc%20H%C6%B0ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%E1%BB%ADa%20kh%E1%BA%A9u%20Densavanh%20-%20L%C3%A0o
https://trolyao.toaan.gov.vn/l%20link/o%20C%E1%BB%ADa%20kh%E1%BA%A9u%20Densavanh%20-%20L%C3%A0o
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20c%E1%BB%95%20ph%E1%BA%A7n%20%C4%91%E1%BA%A7u%20t%C6%B0%20v%C3%A0%20th%C6%B0%C6%A1ng%20m%E1%BA%A1i%20407
https://trolyao.toaan.gov.vn/l%20link/o%20th%C3%A0nh%20ph%E1%BB%91%20Vinh,%20t%E1%BB%89nh%20Ngh%E1%BB%87%20An
https://trolyao.toaan.gov.vn/l%20link/o%20th%C3%A0nh%20ph%E1%BB%91%20Vinh,%20t%E1%BB%89nh%20Ngh%E1%BB%87%20An
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20th%C6%B0%C6%A1ng%20m%E1%BA%A1i%20-%20d%E1%BB%8Bch%20v%E1%BB%A5%20T%C3%A2m%20T%C3%A2m
https://trolyao.toaan.gov.vn/l%20link/o%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%C3%B4ng%20H%C3%A0,%20t%E1%BB%89nh%20Qu%E1%BA%A3ng%20Tr%E1%BB%8B
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Ng%E1%BB%8Dc%20H%C6%B0ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Ng%E1%BB%8Dc%20H%C6%B0ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Ng%E1%BB%8Dc%20H%C6%B0ng

e. V€ nguodn goc 16 go:

Tai Cong van sb 211/KL-TTPC ngay 24/4/2013 cia Cuc K1 thudc T9 -
B0 N2 thé hién: quan sat trén ban anh thay khong c6 hinh anh nao 13 anh chup
d4u bua cua Kiém 1am Viét Nam; khong nhan biét dugc dau bia kiém 1am hay
ddu bua dic biét ciia qudc gia ndo.

Tai Ban két luan giam dinh sb 6627/C54-P5 ngay 16/12/2014 cia V3 Bo
C3 két luan: khong xac dinh duoc ky hiéu trong cac hinh anh trén 05 ban anh
dau bua dong trén go 1a ky hiéu d4u bua kiém 1am hay dau hiéu dic biét dong
trén gd cua quéc gia nao. Cong ty NI thura nhén co biét sy viéc nay nhung
khong quan tim dén viéc 16 gb c6 duoc danh dau bua hai quan hay khong.

Nhu vy, trong toan bd 16 gd, c6 mot sd kién hang khong dong dau bua va
mot s6 kién hang dong dau bua, hinh anh chup trén 16 gd khong xac dinh dugc 13
dau ky hiéu ctia qudc gia ndo. Do d6, chua di co s¢ dé khang dinh 16 gd cua
Cong ty N1 nhap khau tir Lao vé Viét Nam 1a c6 ngudn géc.

f. V& viéc phat hién vi pham:

Theo quy dinh tai Piéu 23 Luat Hai quan nim 2001 (duoc sta doi, bo
sung ndm 2005) thi nguoi khai hai quan phai chiu trach nhiém trudc phép luat
vé sy xac thuc ciia ndi dung da khai va céac chung tir da nop, Xuat trinh, vé su
théng nhat noi dung thong tin gitra hé so gidy luu tai doanh nghiép véi ho so
dién tir. Khi s6 gd ciia Cong ty N1 1am thu tuc nhap khau tai Ctra khau L, co
quan hai quan chua phat hién sai pham do to khai ctia Cong ty N1 thudc “ludng
vang” (chi kiém tra ho so, khong kiém tra thuc té hang héa). Khi phat hién vu
viéc vi pham xdy ra, qua hoat dong diéu tra, x4c minh va qua trinh tién hanh t6
tung vu an hinh sy “Budn 13u” mdi xac dinh dugc hd so xuét nhap khau cua
Cong ty N1 1a khong hop phap, hop 1€ tir d6 H5 mai xur Iy vi pham.

Hoi doéng xét xtr cip phiic thim xét thiy viéc Toéng cuc trudng H5 xac
dinh Cong ty N1 c6 hanh vi mua ban, van chuyén hang hoéa xuat khau, nhap
khau khong c6 chimg tir hop phap trong dia ban hai quan, vi pham quy dinh tai
diém a khoan 2, khoan 5 Diéu 13 Nghi dinh s6 97/2007/ND-CP ngay 07/6/2007
ciia Chinh phii vé xtr Iy VPHC va cudng ché thi hanh quyét dinh hanh chinh
trong linh vuc hai quan (dugc stra d6i, bo sung tai khoan 7 Piéu 1 Nghi dinh s6
18/2009/ND-CP ngay 18/02/2009 ctia Chinh phu) 1a ¢c6 can cu.

Nhu vay, Quyét dinh tich thu tang vat VPHC sé 3241/QD-TTTV ngay
05/11/2019 ciia Tong cuc truong cuc H ban hanh 1a dang thim quyén, trinh ty
thu tuc va phu hop thuc té vi pham trong linh vuc hai quan ctia Cong ty N1. Do
d6, Hoi dong xét xtr cAp phuc tham khong chip nhan khang céo cua ngudi khoi
kién Cong ty TNHH MTV N1 dé nghi hily Quyét dinh tich thu tang vat VPHC
s6 3241/QD-TTTV ngay 05/11/2019 cta Tong cuc trudng cuc H ban hanh.

[2.2] Quyét dinh tich thu tang vét vi pham hanh chinh s6 3241/QD-TTTV
ngay 05/11/2019 ctia Tong cuc trudng cuc H da ban hanh ding quy dinh phap
luat. Nén can ci Diéu 7 cta Luat Trach nhiém boi thuong Nha nude, Toa an cap
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https://trolyao.toaan.gov.vn/l%20link/o%20C%E1%BB%A5c%20Ki%E1%BB%83m%20l%C3%A2m
https://trolyao.toaan.gov.vn/l%20link/o%20T%E1%BB%95ng%20c%E1%BB%A5c%20L%C3%A2m%20nghi%E1%BB%87p
https://trolyao.toaan.gov.vn/l%20link/o%20B%E1%BB%99%20N%C3%B4ng%20nghi%E1%BB%87p%20v%C3%A0%20Ph%C3%A1t%20tri%E1%BB%83n%20n%C3%B4ng%20th%C3%B4n
https://trolyao.toaan.gov.vn/l%20link/o%20Vi%E1%BB%87n%20khoa%20h%E1%BB%8Dc%20h%C3%ACnh%20s%E1%BB%B1
https://trolyao.toaan.gov.vn/l%20link/o%20B%E1%BB%99%20C%C3%B4ng%20an
https://trolyao.toaan.gov.vn/l%20link/o%20B%E1%BB%99%20C%C3%B4ng%20an
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Ng%E1%BB%8Dc%20H%C6%B0ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Ng%E1%BB%8Dc%20H%C6%B0ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Ng%E1%BB%8Dc%20H%C6%B0ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20C%E1%BB%ADa%20kh%E1%BA%A9u%20Lao%20B%E1%BA%A3o
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Ng%E1%BB%8Dc%20H%C6%B0ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Ng%E1%BB%8Dc%20H%C6%B0ng
https://trolyao.toaan.gov.vn/l%20link/o%20T%E1%BB%95ng%20c%E1%BB%A5c%20H%E1%BA%A3i%20quan
https://trolyao.toaan.gov.vn/l%20link/o%20T%E1%BB%95ng%20c%E1%BB%A5c%20H%E1%BA%A3i%20quan
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Ng%E1%BB%8Dc%20H%C6%B0ng
https://trolyao.toaan.gov.vn/l%20link/o%20c%E1%BB%A5c%20H%E1%BA%A3i%20quan
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Ng%E1%BB%8Dc%20H%C6%B0ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20MTV%20Ng%E1%BB%8Dc%20H%C6%B0ng
https://trolyao.toaan.gov.vn/l%20link/o%20c%E1%BB%A5c%20H%E1%BA%A3i%20quan
https://trolyao.toaan.gov.vn/l%20link/o%20c%E1%BB%A5c%20H%E1%BA%A3i%20quan

SO thém‘béc yéu cau cia nguoi khoi kién Cong ty N1 bude H5 bdi thuong thiét
hai s6 tién 20.145.000.000 dong 1a c6 co so, dung phap luat.

[2.3] Béi voi khang cao bd sung cua nguoi khot kién Cong ty N1 yéu cau
ngudi bi kién bdi thudng sb tién 22.621.721.131 déng do tam giit sb tién
59.690.076.000 dong lam phat sinh tién 1ai. Xét thay, day la khang cao bd sung
cua nguoi khoi kién tai phién toa phuc tham yéu cau Téng cuc truong cuc H b01
thudng va sd tién nay khong duoc thu 1y giai quyét tir giai doan so thAm nén cip
phuc thim khong xem xét.

[3] V& an phi: do yéu cau khang cao khong dugc chap nhan nén nguoi
khoi kién Cong ty TNHH MTV N1 phai chiu an phi hanh chinh phtc tham.

[4] Nhiing phan quyét dinh khac cta ban an so tham khong c6 khang cdo,
khong bi khang nghi nén H)1 dong xét xtir phtic tham khong xét.

Vi cac 1€ trén,
QUYET PINH:
Can cu khoan 1 Diéu 241 Luat t6 tung hanh chinh.

1. Bac khang cdo cua nguoi khoi kién Cong ty TNHH MTV NI va gitr
nguyén quyét dinh ciia Ban 4n hanh chinh so tham s6 09/2023/HC-ST ngay
07/9/2023 cua Toa an nhan dan tinh Quang Tri.

2. Can clr cac Diéu 6, 18, 42, 54, 63, 65 clia Luat Xir 1y vi pham hanh
chinh nam 2012; Phap 1énh Xt 1y vi pham hanh chinh nam 2002 (stra d6i, bd
sung nam 2007, 2008); Diéu 22, 23 cua Luét Hai quan nam 2001; Piéu 7, 8 cua
Luat Trach nhiém bdi thuong ctia Nha nudc;

Cin ct diém s khoan 1 Diéu 6a Nghi dinh s 81/2013/ND-CP ngay
19/7/2013 cua Chinh phu; khoén 8 Dicu 1 Nghj dinh s6 97/2017/ND-CP ngay
18/8/2017 cua Chinh phu (stra doi, bo sung mot s diéu cua Nghi dinh s6
81/2013/ND-CP) quy dinh chi tiét mot sé diéu va bién phap thi hanh Luat Xu ly
vi pham hanh chinh; diém a khoan 2, khoan 3 Piéu 13 Nghi dinh s6
97/2007/ND-CP ngay 07/6/2007 cua Chinh phu quy dinh viéc xu 1y vi pham
hanh chinh va cudng ché thi hanh quyét dinh hanh chinh trong linh vuc hai
quan; diém a muc 2, muc 4 khoan 7 Piéu 1 Nghi dinh s6 18/2019/ND-CP ngay
18/02/2019 ctia Chinh pha (stra doi, bé sung mot s6 diéu Nghi dinh sé
97/2007/ND-CP); Diéu 7 cua Nghi dinh sO 154/2005/ND-CP quy dinh chi tiét
mot s6 Piéu cua Luat Hai quan vé thu tuc hai quan, kiém tra, giam sat hai quan;

Cin ctr khoan 16 Diéu 2 Thong tu s6 93/2010/TT-BTC cta Bo T7 hudng
dan viéc x4c dinh cac hanh vi vi pham hanh chinh trong linh vyc tai chinh 13
hanh vi buén 1au, gian lan thuong mai va hang gia; khoan 1, 2 Dleu 11 Théng tu
s 194/2010/TT-BTC vé thu tuc hai quan dbi véi hang hoa xuat khau, nhap
khau;

Cin cir khoan 1 Diéu 26, khoan 1, 7 Diéu 32 Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu Quoc hdi quy
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https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Ng%E1%BB%8Dc%20H%C6%B0ng
https://trolyao.toaan.gov.vn/l%20link/o%20T%E1%BB%95ng%20c%E1%BB%A5c%20H%E1%BA%A3i%20quan
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20Ng%E1%BB%8Dc%20H%C6%B0ng
https://trolyao.toaan.gov.vn/l%20link/o%20c%E1%BB%A5c%20H%E1%BA%A3i%20quan
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20MTV%20Ng%E1%BB%8Dc%20H%C6%B0ng
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20MTV%20Ng%E1%BB%8Dc%20H%C6%B0ng
https://trolyao.toaan.gov.vn/l%20link/o%20B%E1%BB%99%20T%C3%A0i%20ch%C3%ADnh

dinh vé mirc thu, mién, giam, thu, ndp, quan ly va str dung an phi va 1€ phi Toa
an.

Tuyen xu: Bac yeu cau kh0’1 kién cua Cong ty TNHH MTV N1 vé viée
yéu cau Toa an giai quyét cac van dé sau:

- Hay Quyét dinh tich thu tang vat vi pham hanh chinh s6 3241/Qb-
TTTV ngay 05/11/2019 cta Tong cuc trudng HS.

- Huy Quyet dinh stra d6i, b sung Quyét dinh tich thu tang vat vi pham
hanh chinh s6 2878/QB-SDXPHC ngay 04/11/2020 ctia Téng cuc trudng H5.

- Yéu cau H5 nhanh chéng tra lai s6 tién 59.690.076.000 dong cho Cong
ty TNHH MTV N1.

- Yéu cau H5 bdi thuong thiét hai cho Cong ty N1 theo quy dinh cua Luét
Trach nhiém bdi thudng cia Nha nudce sb tién 20.145.000.000 dong.

3. Vé an phi hanh chinh phac tham: Céng ty TNHH MTV N1 phai chiu
300.000 dong an phi hanh chinh phuc tham. Puge trir 300.000 dong Cong ty
TNHH MTV N1 d3 ndp tai bién lai thu tién s6 0000441 ngay 26/9/2023 cuia Cuc
Thi hanh 4n dan sy tinh Quang Tri.

4. Cac quyét dinh khac con lai ctia ban 4n hanh chinh so thém, khong co
khang céo, khong bi khang nghi da c6 hi€u luc phép luat ké tir ngay hét thoi han
khang céo, khang nghi.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM
- Toa 4n nhan dan tdi cao; _ THAM PHAN - CHU TQA PHIEN TOA
- VKSND cap cao tai Da Nang;
- VKSND tinh Quang Tri;
- Toa an nhan dan tinh Quéang Tri;
- Cuc THADS tinh Quang Tri;
- Cac duong sy (theo dia chi);
- Luu hd so; phong HCTP, LTHS. i
Pham Tan Hoang
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