TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH LAM PONG Poc 1ap — Tw do — Hanh phic

Bén 4n s6: 08/2018/HNGD-PT

Ngay 28-03-2018 ‘

V/v Khong cong nhén 1a vo chong

, ‘ NHAN DANH ] )
NUGOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH LAM PONG

- Thanh phan Hpi dong xét xir phiic thim gom cé:

- Tham phdn - Chii toa phién toa: Ba Vii Thi Nguyét

- Cac Tham phan: Ong Nguyén Hiru Mirng
Ong Nguyen Hiru Hong

- Thur ky phién toa: Ba Tran Thi Nghi — Thu ky Toa an nhan dan tinh Lam Pong.
- Pai di¢n Vién Kiém sdat nhan dan tinh Lam Déng tham gia phién toa: Ba
Nguyén Thi Thu Ha - Kiém sat vién.

Ngay 28 thang 3 nim 2018 tai tru s& Toa an nhan dan tinh LAm Péng xét xtr
phuc tham cong khai vu 4n thy 1y s6 25/2017/HNGD-PT ngay 10/10/2017 vé
viéc “Khéng cong nhdn la vo chong gitta ba Nguyén Thi T va éng Ngé M.

Do Ban 4n Hon nhan gia dinh so tham s6 33/2017/HNGD-ST ngay 07/8/2017
cua Toa an nhan dan huyén B bi khang cao.

Theo Quyét dinh dua vu an ra xét xir s6: 220/2017/QD-PT ngay 31/10/2017 giira
cac duong su:

* Nguyén don: Ba Nguyén Thi T, sinh nim 1968
Tra tai: thon 4, xa L, huyén B, tinh Lam Dong

* Bi don: Ong Ngb M, sinh nam 1964

Tra tai: thon 4, xa L, huyén B, tinh Lam Dong

* Nowoi co guyen loi va nghia vu lién guan:

Quy tin dung nhan dan Loc Thanh

Nguoi dai dién theo phap luat 6ng Nguyén Quang V, chirc vu: Giam ddc
Tru so: 48 duong Lé Loi, xd T, Tp.Bao Loc, tinh Lam Pong.

* Nowoi khdng cdo: Ong Ngd M va Quy tin dung nhan dan Loc Thanh.

(Cac dwong sw co mat tai phién toa).

NQI DUNG VU AN:



Theo ban an so tham;

Theo don xin ly hon ghi ngay 11/10/2016 va nhiing loi trinh bay cua nguyén
don thé hién:

Ba T va 6ng M chung sdng véi nhau tir nim 1992 khong ding ky két hon.
Viéc chung séng hoan toan tu nguyén, c6 to chirc 18 cudi va duoc su dong ¥ cua
hai bén gia dinh. Qu4 trinh chung séng ba T va éng M sdng hanh phuc dugc miy
niam dau, sau d6 phat sinh mau thuin, nguyén nhan 1a do 6 ong M thuong xuyén say
xin quay pha, danh dap vo con. Ba T va ong M khong han gan dugc tinh cdm nén
da song ly than tir thang 3/2016 cho dén nay, phan ai nay s0ng khong ai quan tam
cham soc dén nhau. Nay tinh cam khong con nén ba T dé nghi Toa an giai quyét
khong cong nhan 14 vo chong véi ong M.

Y kién cua ong M: Ong va ba T chung séng voi nhau tor nam 1992 (chung
song khong thuong xuyén), phan ai nay song, viéc ai ndy lam, tién ai nay gilt nén
khong dang ky két hon. Viéc chung song 13 hoan toan tu nguyén, co t6 chirc 18
cudi va duoc sy dong ¥ ctia hai bén gia dinh. Qua trinh chung song giita 6ng va ba
T xay ra nhiéu mau thudn, nguyén nhan 14 do ba T thuong xuyén bo nha di. Nay
tinh cam khong con nén 6ng M dong ¥ v6i yéu cau cia ba T 1a dé nghi Toa an
khong cong nhan 6ng va ba T 1a vo chong.

V¢ con chung:

Y kién cua ba T va 6ng M: Qua trinh chung séng 6ng va ba T c6 hai con
chung 1a Ngo6 T, sinh ngay 20/12/1992 va Ngo S sinh ngay 25/9/2001. Hién nay
chau T da du 18 tudi, cd dﬁy du nang luc hanh vi dan sy, khong c6 bénh tat dm dau
phai séng phu thudc vao bd me nén ba T va éng M khong yéu cau Toa an giai
quyét. Con chau S bi bénh cham phat trién tim than, khong thé hoc hanh, khéng
lam dugc viéc gi ngay ca cham soc ban than. Khi yéu cau khong cong nhan vo
chdong ba T yéu cau dugc nudi chdu Son, ba T “yéu cau ong M c0 trach nhiém cap
dudng nudi con 1a 1.500.000 dong/1 thang, cap dudng hang thang, thoi gian bat
dau cap dudng ké tir ngdy xét xtr cho dén khi chau Son du kha ning tu lao dong
nudi séng ban than. Ong M ciing yéu cau dugce nhan nudi con chung 1 chau S, 6ng
M khong yéu cau ba T cip dudng nudi con, néu tai phién tda chiu S co nguyén
vong duoc ¢ véi ba T thi ong M dong ¥ giao chau S cho ba T nudi dudng, 6ng M
khong dong v cap dudng nudi con.

Vé tai san chung:

Y kién cta ba T: Qua trinh chung séng ba va 6ng M c6 tao lap duoc mot sb
tai sdn chung nhu sau:

- Dién tich dat 3.445m’ + tai san trén dét thudc thira 155, & ban d6 31, H, B,
Lam Bong. Ngudn goc nhan chuyén nhugng ciua ong Thai, ba Ba.

- Dién tich dat 2.640m’ + tai san trén dat thudc thira 153, t& ban d6 31, L, B,
Lam Pong. Nguon goc dat nhan chuyén nhugng ctia vg chong 6ng Phuc, ba Hoa.

Ngoai ra con mot sd tai san chung 14 d6 ding sinh hoat trong gia dinh.



Khi Toa an giai quyét khong cong nhén vo chong ba T yéu cau chia doi tai
san chung 1a dat + tai san trén dat, ba T yéu cau chia bang hién vat. Do ba T nuoi
con nén ba T yéu cau duoc nhan phan tai san ¢6 nha ¢. Néu ai nhan phan tai san c6
gia tri cao hon thi phai thanh toan lai gia tri chénh Iéch. Déi véi tai san chung khac
ba T khong yéu cau giai quyét.

Y kién ciia 6ng M: Qua trinh chung séng 6ng M, ba T khong tao 1ap duoc tai
san chung nao. Toan bd dién tich dAt + tai san trén dat thudc thira 155, thia 153, to
ban do 31, x4 L, B, Lam Df)ng 1a tai san riéng cua ong M, khong lién quan gi dén
ba T nén 6ng M khong dong ¥ chia cho ba T ma 6ng M chi dong ¥ y hd trgchoba T
s6 tién 50.000.000 dong tién cong strc dong gbp vao khdi tai san riéng cia ong.

Vé no chung:

Y kién ba T: Qué trinh chung sdng ba va 6ng M co6 vay no chung Quy tin
dung nhan dan Loc Thanh — Phong giao dich Loc Nga s6 tien 100.000.000 dong.

Y kién 6ng M: Ong va ba T qué trinh chung song khong vay no chung ai,
khoan ng vay cua Quy tin dung nhan dan Loc thanh — Phong giao dich Loc Nga s6
tién 100.000.000 dong 1a ng riéng cuia 6ng M, 6ng M vay dé xay nha.

Ba T vaong M théng nhat v4i ban trich do dia chinh thira dat c6 long ghép hé
so dia chinh dé kiém tra ngay 17/4/2017 cua Chi nhanh van phong dang ky dat dai
huyén B va chimg thu tham dinh gia ngay 06/5/2017 ctia Cong ty c6 phan tham
dinh gia Viét Tin.

Tda 4n tién hanh hoa giai nhung khong thanh.

Tai Ban 4n Hon nhan va gia dinh so tham s6 33/2017/HNGD-ST ngay
07/8/2017 cua Toa an nhan dan huyén B, tinh Lam Dong da xu:

1. Khéng cong nhan ba Nguyén Thi T va 6ng Ngé M 1a vo chong

2.Vé con chung: Giao con chung 1a chau Ngé S, sinh ngay 25/9/2001 cho ba
Nguyén Thi T cham soc, nudi dudng. Ong Ngo M c6 trach nhiém cip dudng nudi
con 1a 1.500.000 dong/1 thang, cip dudng hang thang. Thoi gian cip dudng bat
dau tir thang 8/2017 cho dén khi chdu Son du 18 tudi. Sau khi chdu Son du 18 tudi
khong tu lao dong dé nudi séng dugc ban than thi 6ng M tiép tuc phai cé trach
nhi€ém cép dudng cho dén khi chau S tu lao dong nudi séng duoc ban than.

3. Vé tai san chung;

Giao cho ba Nguyén Thi T duoc quyén sit dung 1.606,5m” dat thudc mot
phan thira 155, to ban d6 31 tai L, B, Lam Péng, trén dat c6 cay ca phé + 01 cay
sau riéng va Ol can nha xay cap 4 mai lop tol, nén gach bong dién tich 91,2m”.
Phan dat ba T duogc chia c6 t cin nhu sau: mot phia giap thira 181, 474 to ban d6
31, x L, huyén B, tinh Lam Ddng, mot phia giap duong di chung cita bi T, ong M,
mot phia giap dat cua ba T, ong M dugc chia phia sau (mot phén thtra 153, to ban
d6 31, xa L, huyén B, Lam Pong), mot phia giap dat caa 6ng M duge chia (mot
phan thtra 155, td ban dd 31, xd L, huyén B, tinh Lam Pdng).



Giao cho 6ng Ngd M duoc quyén sit dung 1.606,5m” dat thuoc mot phan thira
155, to ban d6 31, xa L, huyén B, tinh Lam Dong, trén dit c6 cay ca phé + 01 cay
sdu riéng. Phan dat 6ng M duogc chia co tir cAn nhu sau: Mot phia giap thira 109, to
ban d6 31, xa L, huyén B, tinh Lam Ddng, mot phia giap dat ba T duoc chia (mot
phan thtra 155, to ban d6 31, xa L, huyén B, tinh Lam Ddng), mot phia giap duong
di chung cua ba T, ong M, mot phia giap dat 6ng M duoc chia phia sau (mot phan
thira 153, to ban d6 31, x4 L, huyén B, tinh Lam Déng).

Ba T va 6ng M duoc str dung chung 73m® dit lam duong di co chiéu ngang
3m, chi‘éu dai 24,42m thudoc mdt phan thira 155, to ban d6 31, xa L, huyén B, tinh
Lam Dong.

Giao cho ba Nguyén Thi T dugc quyén st dung 1.320m* dat thudc mot phan
thira 153, to ban d6 31, x4 L, huyén B, tinh Lam Péng, trén dit c6 cay ca phé.
Phéan dit ba T duoc chia c6 tr cAn nhu sau: mot phia giap thira 419, 180, to ban dd
31, x4 L, huyén B, tinh Lam Dong, mot phia giap thira 474, t& ban d6 31, xi L,
huyén B, tinh Lam Pong va phan dat ba T dugc chia phia trudc (thira 155, to ban
d6 32, xa L, huyén B, tinh Lam Pong), mot phia giap dat ong M dugc chia (mot
phan thira 153, to ban d6 31, xa L, huyén B, tinh Lam Pdng), mot phia giap thira
151, to ban d6 31, x4 L, huyén B, tinh Lam Déng.

Giao cho 6ng Ngbé M duoc quyén sir dung 1.320m? dat thuéc mot phan thira
153, to ban dd 31, xa L, huyén B, tinh Lam Pong, trén dat co cdy ca phé. Phan dat
6ng M dugc chia ¢ tir can nhu sau: Mot phia giap thira 154, t& ban d6 31, xa L,
huyén B, tinh Lam Pdng, mdt phia giap phan dat ba T 6ng M duoc chia phia trudc
(thira 155, to ban d6 31, x4 L, huyén B, tinh Lam Pdong), mot phia giap phan dat ba
T, ong M duoc chia phia trude (thtra 155, to ban dd 31, xa L, huyén B, tinh Lam
Pong), mot phia giap dat ba T dugc chia (mot phan thira 153, t ban do 31, xa L,
huyén B, tinh Lam Pong), mot phia giap thira 151, to ban dd 31, xi L, huyén B,
tinh Lam Pong.

Theo trich do dia chinh thira dat c6 16ng ghép hd so dia chinh dé kiém tra
ngay 17/4/2017 cia Chi nhanh van phong dang ky dat dai huyén B.

Ba Nggyén Thi T va 6ng Ngo M co trach nhiém lién hé v6i co quan co tham
quyén dé diéu chinh lai gidy chiing nhan quyén stir dung dat theo ban an dugc chia
tai san chung.

Ba Nguyén Thi T c6 trach nhiém thanh toan cho éng Ngo M 96.900.000 dong
do ba T nhan hién vat c¢6 gia tri cao hon.

_ Ngoai ra, ban an so tham con tuyén vé chi phi do v&, xem x¢ét tham dinh tai
chod, an phi, trach nhi¢m thi hanh an va quyén khang cao cua cac duong su theo
quy dinh cua phép luat.

Ngay 11/8/2017 bi don 6ng Ngo M khang cao yéu cau dugc nudi con chung,

khong dong ¥ cip dudng nudi con va khong dong ¥ v6i ban an so tham vé phan
chia tai san.



Ngay 21/8/2017 nguoi ¢6 quyén loi va nghia vu lién quan Quy tin dung nhan
dan Loc Thanh khéng céo, dé nghi cép phuc thAm xem xét lai viéc chia tai san
chung giita ba T va 6ng M vi tai san hién dang thé chap tai Quy tin dung nhan dan
Loc Thanh.

Tai phién toa hém nay: Bi don va ngudi co6 quyén loi va nghia vu lién quan
van giit nguyén yéu cau khang cdo, phia nguyén don khong dong ¥ véi khang cao
ctia bi don, dé nghi giai quyét nhu an so thim.

Dai dién Vién kiém sat nhan dan tinh Lam Dong néu y kién vé viéc chap hanh
phap luat cua Hoi dong xét xir: Tai giai doan phuc thim ciing nhu phién tdoa hom
nay, Hoi dong xét xur phiic tham dd chap hanh ding quy dinh cua Bo luat TS tung
Dan sy. Pong thoi, néu quan diém dé nghi: Chap nhan khang co ctia Quy tin dung
nhan dan xa Loc Thanh, khong chap nhan khang cao cua 6ng Ngé M. Can ctr khoan
3 Piéu 308 Bo luat t6 tung dan su, huy mot phan ban an so thim vé phan tai san,
chuyén hd so vu an cho Tda an cap so tham giai quyét lai theo tha tuc chung.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li€u co trong hd so vu 4n dugc tham tra tai phién
tda va can cir vao ket qua tranh luan tai phién toa, y kién phat bi€u cua dai di¢n
Vién kiém sat; Ho1 dong xét xir nhan dinh:

[1]. Vé quan hon nhan: Sau khi xét xir cac duong su khong khang céo, Vién
kiém sat khong khang nghi nén da c6 hiéu luc phap luat.

[2] Xét khang céo ciia 6ng M thi thay rang: Vé con chung 6ng M khang cao
yéu cau duoc nudi con chung la chau Ngo S. Tuy nhién, theo hd so thé hién chau
bi bénh cham phat trién tim than (BL 06) va tai phién toa so thim chau c6 nguyén
vong dugc & v6i ba T nén cap so tham dd giao cho ba T nudi dudng, budc ong
Mphai cip dudng nudi con mdi thang 1.500.000 dong/thang 1a phu hop nén khang
céo cua ong M 1a khong c6 co so chip nhan.

Vé tai san chung: Theo cac tai liéu c6 trong hd so thé hién ba T va ong M
chung séng v6i nhau tir naim 1992 dén thang 3/2016 va ¢6 2 con chung. Qua trinh
chung sdng cuiing tao 1ap nén tai san chung, sau khi nhan chuyén nhuong dét tir vo
chong 6ng Phuc, ba Hoa va vo chong ong Thai, ba Ba thi ong M, ba T cung nhau
dau tu cham soc cay trong trén dat. Mac du gidy chimg nhan quyén sir dung dat
duang tén 6ng M. Tuy nhién, theo két qua xac M ciia Toa 4n cap so tham nhu’ng
nguoi chuyen nhuong dat déu khang dinh chuyén nhuong cho 6ng M, ba T, viéc
tra tién va giao dat déu do 6ng M va ba T thuc hién. Ong M cho rang tién mua thira
dat 155 1a do 6ng ban dat & Pong Nai nhung ba T khong thira nhan va cho rang vo
chong cung tao 1ap va tra dan cho b me ba 1a 6ng Thai, ba Ba. Viéc mua vat liéu
xdy dung 1am nha ciing do ba T dung ra nho ngudi mua va ba T tra tién (BL 88,
89). P46i voi tai san 1a dién tich 3.445m” thi tai bién ban ldy 101 khai ngay
30/12/2016 6ng Ba, ba Thai trinh bay 6ng ba chuyén nhugng toan bo dién tich dat
trén cho vo chong ong M, ba T vao nam 1992, trong gidy chuyén nhugng chi ghi
tén 6ng M nhung tra vang thi khi ba T tra, khi 6ng M tra (BL38). Do d6, cip so



tham da xac dinh la tai san chung la ding c6 can cu. Tuy nhién, trong qua trinh
chung song ba T va éng M di thé chap 2 thira dt 155, 153 va toan b tai san, cay
trong trén dat dé vay cua Quy tin dung nhan dan Loc Thanh- Phong giao dich Loc
Nga sb tién 100.000.000 ddng. Cap so thim chua giai quyét ng nhung lai dem tai
san thé chip chia cho cho ba T, 6ng M va tuyén cho ba T, éng M c6 trach nhiém
lién hé véi co quan c6 tham quyén dé diéu chinh lai gidy chimg nhan quyén st
dung dat theo ban an duogc chia 1a khong dung. Bai 18, Khoan 8 Diéu 320 Bo luat
dan sy 2015 quy dinh “khéng dwoc bdn, thay doi, trao doi tang cho tai san thé
chdp”. Khoan ng quy tin dung dang con tranh chap ba T cho ring ng chung, 6ng
M xac dinh no riéng va cdp so tham ciing chua xac dinh ai 1a ngum phal co trach
nhiém tra ng cho quy tin dung. Tai san thé chip va ng phai duoc giai quyet trong
cing mot vu 4n thi mgi dam bao cho viéc thi hanh 4n. Do chua giai quyét no nén
cap phiic thdm khong thé khic phuc duoc. Do d6, can hily mot phan ban 4n so
tham vé phan tai san chung va no chung, chuyén hd so vé cho Toa an nhan dan
huyén B, thu 1y, giai quyét lai.

Tu nhiing phan tich can chap nhan khang cao cua Quy tin dung nhan dan Loc
Thanh, huy mot phan ban an so tham vé phan tai san chung va ng chung. Do huy
mot phan ban an nhu dd nhin dinh nén chua xem xét dén yéu cau khang céo cia
ong M vé phan tai san.

V& an phi: Cac duong su khang cdo khong phai chiu an phi Hén nhan gia dinh
phuc tham. Budc ba T phai chiu an phi Hon nhéan va gia dinh so tham (do tién tam
mg an phi hon nhan va chia tai san cap so tham thong bao cho ba T ndp chung
mot bién lai nén khong thé can trir trong ban an nay). Budc 6ng M phai chiu an phi
cap dudng nudi con theo quy dinh.

Tién tam mg an phi so tham, chi phi t6 tung ba T d ndp va an phi dan sy so
tham s& duogc xem xét khi vu an duogc giai quyét lai.

Vi cac lé trén,

QUYET PINH:

Can ctr khoan 3 Piéu 308 Bo luat té tung dan su.
Can ctr Nghi quyét s 326/2016/UBTVQH 14 ngay 30/12/2016 cua Uy ban
Thuong vu Qudc hdi quy dinh vé an phi, 1& phi Toa an.

Chap nhan khang cdo cua Quy tin dung nhan dan Loc Thanh, hay mot phan
ban 4n so tham. X

1. Khong cong nhan ba Nguyén Thi T va 6ng Ngo M 1 vo chong.

2. Vé con chung: Giao con chung 1a chau Ngé S, sinh ngay 25/9/2001 cho ba
Nguyén Thi T cham soc, nudi dudng. Ong Ngo M c6 trach nhiém cap dudng nudi
con 1.500.000 dong/1 thang, cap dudng hang thang. Thoi gian cip dudng bat dau
tir thang 8/2017 cho dén khi chéu S dii 18 tudi. Sau khi chau S dii 18 tudi khong ty

lao dong dé nudi song dugc ban than thi ong M tiép tuc phai ¢ trach nhiém cép
dudng cho dén khi chau S tu lao dong nudi sdng duoc ban than.



Viéc thay déi nguoi truc tiép nudi con va thay doi mirc cdp dudng nudi con
cting nhw quyén tham nom, cham soc con dwoc thuc hién theo quy dinh cua Ludt
Hon nhan va gia dinh.

Ké tir ngay nguoi duoc thi hanh dan c6 don yéu cau thi hanh dn, bén phai thi

hanh an con phai tra sé tién ldi twong 1ng voi thoi gian va s6 tién chdm trd theo
mure 1Gi sudt quy dinh tai khoan 2 Piéu 357 Bé ludt Dan su.

3. Hily mot phan ban 4n Hon nhan va gia dinh so tham s6 33/2017/HNGD-ST
ngay 07/8/2017 cua Toda 4n nhan dan huyén B vé phan tai san chung va ng chung.
Chuyén hd so vé cho Toa an nhan dan huyén B, tinh Lam Ddng thu 1y giai quyét
lai theothu tuc chung.

4. V& an phi:
Budc ba Nguyén Thi T phai chiu 200.000 dong an phi hén nhan gia dinh so tham.

Budc 6ng Ngoé M phai chiu 200.000 dong an phi cap dudng nudi con nhung
dugc trir vao s6 tién 300.000 dong tam ung an phi dd ndp theo bién lai thu s6
0004840 ngay 28/8/2017 cua Chi cuc thi hanh an dan sy huyén B. Hoan trd cho
ong Ngo M s tién 100.000 dong.

Hoan tra cho Quy tin dung nhan dan Loc Thanh s6 tién 300.000 dong tam tng
an phi da ndp theo bién lai thu s6 0004858 ngay 03/10/2017 cta Chi cuc thi hanh
an dan sy huyén B.

Trieong hop ban dn, quyét dinh dwoc thi hanh theo quy dinh tai Diéu 2 — Ludt
thi hanh an dan sy thi nguoi dwoc thi hanh an dan su, nguoi phai thi hanh dn dan
sw ¢6 quyén théa thudn thi hanh dn, quyén yéu cau thi hanh dn, tw nguyén thi hanh
dan hodc bi cuong ché thi hanh dn theo quy dinh tai cdc Pieu 6, 7 va 9 Ludt thi
hanh an ddn sy, thoi hiéu thi hanh dan dwoc thuc hién theo quy dinh tqi Piéu 30 —
Luadt thi hanh an.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngdy tuyén an./.

Noi nhén: ‘ TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Lam Dong; Tham Phén — Chi Toa Phién Toa
- TAND huyén B (2); )
- Phong KTNV & THA;
- Cac duong su;
- Luu AV - HS.
Vii Thi Nguyét



Céc Tham phan Tham phan — Chii toa phién toa

Nguyén Hiru Hong Nguyén Hiru Mirng Vii Thi Nguyét






Noi nhdn: .
- VKSND tinh Lam Dong;

- TAND huyén Lam Ha (2);

- Phong KTNV & THA;
- Cac duong su;
- Luu AV - HS.

TM. HOI PONG XET XU PHUC THAM
Tham Phan — Cha Toa Phién Toa
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Nguyén Hiru Mirng
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Cic Tham phan Tham phan — Chii toa phién toa

Nguyén Hiru Hong Nguyén Kim Pong Nguyén Hiru Mirng
Noi nhin: ‘ TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Lam Dong; Tham Phan — Chi Toa Phién Toa
- TAND huyén buc Trong
(2);

- Phong KTNV & THA;
- Cac duong su;
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- Luu AV - HS.

Nguyén Hiru Mirng
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