TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH D@c ]ﬁp - Tw do - Hanh ph[’lc

Ban 4an s6: 709/2020/DS-PT
Ngay: 28-7-2020.

V/v Yéu cau tuyén b vin ban cong
ching vo6 hiéu.

, ‘ NHAN DANH )
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Hpi dong xét xi phiic tham gom cé:
Tham phan - Chu toa phién toa: Ba Nguyén Thi Thu

Cdc Tham phén: Ba Nguyén Thi Thanh Hién
Ba Pham Thi Kim.

- Thu ky phién téa: Ba P6 Thanh Thao Linh - Thu ky Toa 4n nhan dan
Thanh phé H6 Chi Minh.

- Pai dién Viéig kiém sat nhan ddp Thanh pho‘ H6 Chi Minh tham gia
phién toa: Ong Nguyen Van Hoang - Kiém sat vién.

Ngay 22 va ngay 28 thang 7 nam 2020 tai Try s& Toa an nhan dan Thanh
phd Hb Chi Minh: s 131 Nam Ky Khoi Nghia, phuong Bén Thanh, Quan 1,
Thanh phd HO Chi Minh, xét xur phuc thim cong khai vu an thu 1y so:
230/2020/TLPT-DS, ngay 24 thang 02 nim 2020, vé viéc:“Yéu cau tuyén b vin
ban cong chimg vo hiéu”.

Do Ban an dan sy so thim sé: 619/2019/DS-ST ngay 31-12-2019 va
Quyét dinh stra chita, bo sung ban an so tham sb: 02/2020/QD-SCBSBA ngay
10/01/2020 cta Tda an nhan dan Quén Q10, Thanh phé HO6 Chi Minh bi khang
Cao.

Theo Quyét dinh dua vu an ra xét xir phuc thim sb: 3280/2020/QD-PT
ngay 30/6/2020, gitra cac duong su:

1.Nguyén don:Ba A, sinh nam 1931 - chét ngay 01/8/2019.
Nguoi ké thira quyén, nghia vu t6 tung ctia ba A:

1.1.Ba B, sinh nam 1955;

bia chi: 69 buong D1 Pari.

1.2.0ng C, sinh nam 1959;

Dia chi: 34/17 Pudng D2, Phuong P1, quan Q1, Thanh phd Ho Chi

Minh.

Ba B va 6ng C uy quyén 6ng D, sinh nim 1960 - Dai dién (C6 mat).
Dia chi: 45/25/10G Puong D3, Phuong P2, quan Q2, Thanh ph H6 Chi Minh.
(Gidy uy quyén ngay 24/8/2019).



1.3.0ng E, sinh ndm 1961(C6 mit); o
Dia chi: 22 Puong D4, Phuong P3, Quan Q3, Thanh phoé H6 Chi
Minh.

1.4.0ng G, sinh nim 1963.

Dia chi: 649/58/64 Puong D5, Phuong P4, quan Q4, Thanh phd Hb
Chi Minh.

Uy quyén ba H, sinh nim 1979 - Pai dién (C6 mit).

Dia chi: 108 Budng D6, Phuong P35, quan Q5, Thanh phd H6 Chi Minh.

(Gidy ty quyén 16/11/2019).

2.Bi don: Phong cong ching I, Thanh phé H6 Chi Minh.
bia chi: 25/5 Duong D7, Phuong P6, quin Q6, Thanh pho Ho Chi Minh.

Uy quyen ong K, sinh nam 1978 - Dai dién (Co mat).
(Gidy uy quyén sb 341/UQ-CC4 ngay 07/11/2019).

3.Nguoi co quyen lgi, nghia vu lién quan:

3.1. BaL, sinh nam 1963;

Pia chi: 7A/5/21 Puong P8, Phuong P7, Quan Q7, Thanh phd
H6 Chi Minh.

Uy quyén ba M, sinh nam 1989 va 6ng N1, sinh nim 1995 - Pai dién
(C6 mat).

Cung dia chi: 802 Lau 8, Toa nha N2, 72 - 74 bPuong D9, Phuong P8,
Quén Q8, Thanh phd H6 Chi Minh.

Nguodi bao vé ql}yép va loi ich hop phap ctua ba L - Luat su O - thude
Doan Luat su Thanh pho H6 Chi Minh.

3.2. Ba S, sinh ndm 1999 (C6 don xin ving mit);

3.3. Ong T, sinh nam 1999 (C6 don xin ving mit);

3.4. Ong U, sinh nam 1997 (Vang mit);

3.5.0ng V, sinh ndm 2001 (C6 mit);

3.6. Ba X, sinh nam 1951 (C6 don xin vang mat). ,
. Cung bia chi: 7A/521 Duong D8, Phuong P7, Quan Q7, Thanh pho
Ho6 Chi Minh.
4.Nguoi lam chirng:

4.1. Ong Y1, sinh nam 1954 (Vang mit); o
bia chi: 12 Buong D10, Phuong P9, Quan Q9, Thanh ph6 H6 Chi Minh.

4.2. Ong Y2, sinh nam 1957 (C6 mat); o

Dia chi: 7A/26 Puong B8, Phuong P7, Quan Q7, Thanh phdé H6 Chi
Minh.

4.3. Ong Y3, sinh nam 1977 (Ving mit). L

Dia chi: 7B/4/7 Puong D8, Phuong P7, Quan Q7, Thanh phdé HO6 Chi
Minh.



5. Nguoi khang cio: Ong C, 6ng E va ong G la nguoi ké thira quyén,
nghia vu t0 tung ctia ba A - Nguyén don.

NOI DUNG VU AN:
Theo béan 4n so thAm thi su viéc dugc tom tat nhu sau:

Theo don khoi kién ngay 15/03/2018 va don khai kién bod sung ngay
16/4/2018 cua ba A (chét ngay 01/8/2019) va nhiing ngudi ké thira quyén, nghia
vu to tung cua nguyén don ba A 1a ba B, 6ng C, 6ng E va ong G trinh bay:
Ngudn goc can nha 7A/5/21 Puong DS, Phuong P7, Quan Q7, Thanh phé Ho
Chi Minh 1a cta ba A va 6ng N3 theo Glay chung nhan Quyen sO hiru nha ¢ va
Quyen stt dung dat G ¢ hd so gbe s6:14620/2000 do Uy ban nhan dan Thanh
ph6 H6 Chi Minh cap ngay 28/11/2000. Vi da trén 70 tudi nén ba A va ong N3
mudn cho thué cin nha nay dé co thu nhéap sinh sdng va dé viéc cho thué nha
thuan loi, nhanh chong nén 6ng N3 va ba A théng nhit ba A uy quyén cho 6ng
N3 duoc tryc tiép ky hop dbng cho thué nha khi co nguoi thué nha. Ngay
14/7/2005 ba A va 6ng N3 den Phong cong chimg I, Thanh phd Hb Chi Minh dé
ba A 1am hop dong ty quyén cho 6ng N3 tron quyén sir dung cin nha trén. Khi
ba A dén Phong cong chung I, Thanh phd H6 Chi Minh do con dau ba l1a L dua
ba A dén, khong biét ba L 1am thé nao ma Hop dong ty quyen st dung can nha
s6 7A/5/21 Pudng D8 tré thanh Hop dong ting cho mot phan sO hitu cua ba A
trong can nha 7A/5/21 Puong B8 cho ong N3 theo Hop dong tang cho so:
028386/HD-TCN ngay 07/9/2005. Hop dong ting cho mdt phan cin nha nay
khong ding y chi cua ba A. Ngay 15/01/2018 ba A xin trich luc dugc ban sao
Hop dong tang cho s0: 028386/HD-TCN ngay 07/9/2005 tai Phong cong chimng
I, Thanh ph6é H6 Chi Minh thi ngay 08/3/2018 ba A khoi kién yéu cau tuyén b6
Hop dong cong ching ting cho nha sb: 028386/HD-TCN giita ba A va 6ng N3
la vo hiéu.

Trong qua trinh giai quyét vu an, ba A biét dugc 6ng N3 1ap Hop dong
ting cho toan bd cin nha 7A/5/21 Pudng D8 cho con dau ba L theo Hop dong
s6:14077/HP-TCN ngay 17/4/2007 do Phong cong ching I, Thanh phd H Chi
Minh chirng nhan. Ba A nhan théy day la viéc bat binh thuong, 1a viéc lam trai
dao dirc x3 hoi nén ngay 16/4/2018 ba A c6 don khoi kién bd sung yéu cau
tuyén bd Hop ddng ting cho nha sb: 14077/HD-TCN ngay 17/4/2007 giita 6ng
N3 voi ba L 1a v6 hiéu, vi Hop dong ting cho nha s6: 028386 1a hé qua cua Hop
d6ng tang cho nha sb: 14077.

Ngay 01/8/2019 ba A chét, nhiing nguoi ké thira quyén, nghia vu t6 tung
cua ba A la ba B, 6ng C, ong E va 6ng G van gilr nguyén yéu cau khai kién va
yéu cau khoi kién bo sung ciia ba A yéu cau tuyén bd Hop dong ting cho nha sd:
028386 va Hop dong ting cho nha s6:14077 14 vo hiéu, vi 6ng N3 1a cha chdng
ma lai tang cho con dau ba L mot tai san to 16n la cdn nha 7A/5/21 Puong DS 1a
vo 1y, ngoai ra:

Thir nhat, Hop dong cong chimg ting cho nha sb: 028386/HD-TCN giita ba
A va 6ng N3 ngay 07/9/2005 khong ding ¥ chi cia ba A.
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Thir hai, khi ky Hop ddng cong ching ting cho nha sb: 028386/HD-TCN
giita ba A va ong N3 ngay 07/9/2005 thi Gidy chimg minh nhan dan cua ong N3
da hét thoi han sir dung, do vy Hop dong sd: 028386 ciing khong co gia tri
phép 1y.

Thi ba, tai thoi diém ky hop dong, ba A va 6ng N3 déu 74 tudi, Phong
Cong chimg chua thyc hién thu tuc giam dinh tim than hodc khong c6 nguoi
lam ching.

Thit tu, con dau L ¢b ¥ lira d6i ba A 1am san hop ddng ting cho nha.

Bi don Phong cong chimg I, Thanh phd HO6 Chi Minh @iy quyén ba N4 trinh
bay: Ngay 07/9/2005 Phong Cong chung I, Thanh phd Hd Chi Minh c6 chimg
nhan Hop dong ting cho nha (mét phan cin nha 7A/5/21 Puong D8) sb:
028386/HD-TCN gifta bén tang cho la ba A va bén dugc tang cho 1a dng N3.
Ngay 17/4/2007 Phong cong ching I, Thanh phd Hd Chi Minh c6 chimg nhan
Hop dong tang cho nha (cin nha 7A/5/21 Puong D8) s6:14077/HD-TCN giita
bén tang cho 1a 6ng N3 va bén dugc tang cho la ba L. Viéc chiing nhan 02 Hop
dong tang cho nha néu trén da dugc cong chimg vién thyc hién theo dung trinh
tu, thi tuc va tai thoi diém cong ching, tai san giao dich c6 du cac diéu kién dé
thue hién giao dich, cac bén giao két hop déng déu c6 nang luc hanh vi dan su,
cac hanh vi vtra néu phu hop véi quy dinh cua phép luat, cac bén da xac nhan da
doc hop dong, dung véi ¥ chi, muc dich cua cac bén khi xac 14p hop dong va
ddng ¥ v6i ndi dung cua hop dong™ toi da doc va dong ¥ va tu nguyén ky tén,
diém chi vao Hop ddng trude sy c6 mit cia cong ching vién. Do dé, nguyén
don yéu cau Toa tuyén 02 Hop dong ting cho nha néu trén 13 v6 hiéu thi Phong
cong chung I, Thanh phd H6 Chi Minh khong dong ¥ va yéu cau Toa an dinh
chi giai quyét vu an vi da hét thoi hiéu khoi kién theo Diéu 132 ctia B luat dan
su nam 2015.

Nguoi co quyén loi, nghia vu lién quan ba L trinh bay: Nam 1987, ba két
hén véi 6ng G va chuyén dén sinh song trong gia dinh ba me chong 1a ba A va
ong N3 tai nha 7A/5/21 Puong P8. Nam 2005 ba A ting cho mét phan cin nha
7A/5/21 PBuong B8 cho 6ng N3. Nam 2007 6ng N3 tdng toan bd can nha néu
trén cho ba theo Hop dong tang cho nha s6:14077/HD-TCN ngay 17/4/2007 c6
Phong cong chiung ching nhén. Sau khi dugc tang cho nha, ba da sira chita nha,
xin gidy phép xdy dung va hoan cong do ba ding tén va ba dd dugc Uy ban
nhan dan Quan Q7, Thanh phé H6 Chi Minh cong nhan quyén st dung dat va
quyén so hitu nha hop 18. Ong G (chdng trudc day cua ba) di c6 ban cam két tai
san riéng, ching thuc ngay 04/11/2010 tai Uy ban nhan dan Quan P7, Quan Q7,
Thanh phé H6 Chi Minh. Nay, ba yéu cau Toa an dinh chi giai quyét vu an do
da hét thoi hiéu khoi kién.

Nguoi co quyén loi, nghia vu lién quan:Ba S, éng T, ong U, 6ng V va ba X
trinh bay:Ong T, éng U va ba X 1a nhiing nguoi thué phong c6 dinh cua can nha
7A/5/21 Puong D8, khong lién quan gi dén quyen sO hiru cua can nha 7A/5/21
Puong D8, Phuong P7, Quan Q7, Thanh phd HO Chi Minh.
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Tai phién toa so tham:

Nguoi bao vé quyén va loi ich hop phap cua 6ng E, 6ng G va 6ng C trinh
bay:

-Vé thoi hiéu khéi kién: Khi ky Hop dong uy quyén hoidc ting cho nha
7A/5/21 Puodng D8 thi Phong cong ching I, Thanh phd H6 Chi Minh khong ¢
chtng ctr d3 giao cho ba A mot ban Hop dong nén khong biét dugc toan bd noi
dung ctia Hop dong; Mat khac, sau khi ong N3 chét, ngay 15/01/2018 ba A xin
trich luc duoc ban sao Hop ddng ting cho nha sb: 028386/HD-TCN ngay
07/9/2005 tai Phong cong ching I, Thanh phd H6 Chi Minh, lic ndy ba A méi
biét dugc Hop dong ting cho s6:028386/HD-TCN nén ngay 08/3/2018 ba A
khai kién yéu cau tuyén bd Hop ddng cong chimg tang cho nha sd: 028386/HD-
TCN gifra ba A va 6ng N3 la vo hi€u, vi ba A bi lura dbi.

- Ba Vin ban tai Uy ban nhan dan Quan P7, Quan Q7, Thanh ph H6 Chi
Minh, gdm: Gidy ting cho nha & ngdy 25/8/2005; Pon xin xac nhan tinh trang
bat dong san dé chuyén nhuong quyén s hiru bat dong san ngay 13/7/2005 va
Ban cam két tai san riéng cua ong G ngiy 04/11/2010, xac nhan cin nha
7A/5/21 Puong D8 1a tai san riéng cua ba L. Cac van ban nay khong 1a co s&
phap 1y dé xac dinh 1a trudc khi dén Phong cong chimg I, Thanh phé Hb Chi
Minh thi vao thang 7 va thang 8/2005 ba A da c6 y chi tdng cho 6ng N3 toan bd
can nha 7A/5/21 Buong DS, vi khong xac dinh dugc ban chinh.

Ong D dai dién ba B va ong C trinh bay bd sung:Tai Hop dong so:
028386/HD-TCN ngay 07/9/2005 do Phong cong chung I 1ap thi tiéu dé 1a Hop
d6ng ting cho nha nhung & doan cudi cua Hop dong ghi 13 bén ban, bén mua.
Nhu vy giao dich dan su nay khong tuan tha vé hinh thirc nén 1a vo hiéu theo
Diéu 129 cia Bo lut dan sy nam 2015,

Ba H dai dién 6ng G trinh bay: Ong G biét duoc 6ng N3 vi thuong hai chau
noi la con cua ong G, ba L nén 6ng N3 lam Hop dong ting cho toan b can nha
7A/5/21 Puong D8 cho ba L, nhung thyuc té thi cin nha nay van 1a cia éng N3.
Ba L dung Hop dong ting cho cin nha ndy 1am tai san dam bao cho hai chau noi
ctia 6ng N3 du diéu kién vé tai chinh cho hai chau di du hoc nudc ngoai, do vay
day 1a hop dong gia cach theo Diéu 124 cua Bo luat dan sy nam 2015.

Bi don Phong Cong chimg I, Thanh phd HO Chi Minh uy quyén ong K
trinh bay: Do yéu ciu ctia ba A va nhiing ngudi ké thira quyén, nghia vu té tung
ciia ba A 1a ba B, 6ng C, 6ng G va 6ng E 1a da hét thoi hiéu khoi kién. Vi vy, bi
don dé nghi Hoi déng xét xir dinh chi giai quyét vu 4n do da hét thoi hiéu khoi
kién theo khodn 1 Diéu 132 ctia Bo luat dan sy nam 2015.

Nguoi bao vé quyén va loi ich hop phép cta ba Nguyén Thi Bach Ngan
trinh bay:Ba L dugc 6ng N3 ting cho toan bd cdn nha 7A/5/21 Puong D8 theo
Hop dong ting cho nha s6:14077/HP-TCN do Cong chimg vién Phong cong
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ching I, Thanh phd H6 Chi Minh ching nhan ngay 17/4/2007 1a hop 1¢&, hop
phap. Khong c6 co s¢ phap 1y dé xem xét vé thoi hidu khai kién khong bi han
ché theo Diéu 123, 124 cia Bo luat dan sy nam 2015. Hop dong cong ching
tang cho nha sb: 028386/HP-TCN giita ba A va ong N3 ngay 07/9/2005 va Hop
ddng tang cho nha s6: 14077/HD-TCN ngay 17/4/2007 giita ong N3 voi ba L da
hét thoi hicu khai kién. Vi vay, dé nghi Hoi ddng xét xir dinh chi xét xtr vu an vi
d3 hét thoi hiéu khai kién theo khoan 1 Piéu 132 ctia BO luat dan sy nam 2015.

Nguoi 1am ching 6ng Y1, ong Y2 va ong Y3 trinh bay: Ong Y1, ong Y2 va
ong Y3 nghe ba A néi ba A uy quyén cho 6ng N3 mot phan cin nha 7A/5/21
Puong D8 dé 6ng N3 thuén tién trong viéc cho thué nha; Pong thdi éng Y2, ong
Y3 con cho biét 1a 6ng N3 vi thuong hai chau néi 1a con ctia ba L, do d6 cho ba
L muon can nha 7A/5/21 Puong B8 dé 1am tha tuc dam bao tai chanh cho hai
chau noi1 di du hoc & nudc ngoai.

Tai Ban 4n dan sy so thdm s6: 619/2019/DS -ST ngay 31-12-2019 ciia Toa
an nhan dan Quan Q10, Thanh phé H6 Chi Minh da quyét dinh:

1. Pinh chi giai quyét vu 4n dan sy thy Iy s6 175/TB-TLVA ngay 26 thang
3 nam 2018, thy 1y s6 175A/TB-TLVA ngay 17 thang 4 nam 2018, thu 1y s6
175B/TB-TLVA ngay 27 thang 12 nam 2018 va thu 1y s6 175B/TB-TLVA ngay
23 thang 8 nam 2019 vé vu viéc dan su “Tranh chap lién quan dén yéu cau tuyén
bd van ban cong chimg vo hiéu” do thoi hiéu khoi kién da hét theo quy dinh tai
khoan 1, khoan 2 Piéu 132 B6 luat dan sy nam 2015;

2. Khong chip nhan toan bd yéu cau ciia cu A hodc cia nhitng Ngudi ké
thira quyén, nghia vu t6 tung ctia ba A 1a ba B, éng C, 6ng E va éng G vé vu
viéc dan sy “tranh chap lién quan dén yéu cau tuyén bd vin ban cong ching vo
hiéu” ddi véi cac hop dong:

a. Hop dong ting cho nha Mot phan ngdi nha sd 7A/5/21 (sb cii: 55/E11)
Puong B8, Phuong P7, Quan Q7, thanh phd H6 Chi Minh di duoc Phong cong
chung I, thanh phé H6 Chi Minh chtng nhan, s6 cong ching 028386/HD-TCN,
quyén s6 06 TP/CC-SCC/HPGD ngay 07/9/2005, giita ba A va 6ng N3;

b. Hop dong ting cho nha Toan bd ngdi nha sd 7A/5/21 (sb cii: 55/E11)
duong Buong D8, Phuong P7, Quan Q7, Tp.HCM) da dugc Phong cong ching
I, thanh phé H6 Chi Minh chtng nhan, sé cong ching 14077/HP-TCN, quyén
s6 02 TP/CC-SCC/HPGD ngay 17/4/2007, giira 6ng N3 vaba L.

3. Ghi nhan y kién ba L khéng c6 yéu cau giai quyet hau qua thiét hai ctua
Quyét dinh 4p dung bién phap khan cip tam thoi s6 14/QD-BPKCTT ngay
10/7/2018 cua Toa an nhan dan Quan Q10.

4. Hay bé Quyét dinh ap dung bién phap khan cip tam thoi sb 14/QD-
BPKCTT ngay 10/7/2018 ctia Toa an nhan dan Quéan Q10.

-Yéu 051,1 Ngan hang N5 giai téa Cong van: “Xac nhan thuc hién bi¢n phéap
bao dam” s6 30/CV-VAH 18 ngay 20/4/2018 ngay sau khi ban an c6 hi¢u luc
phap luat, hoan lai cho ba A toan bg so6 tién 200.000.000 (hai tram tri¢u) dong
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trong tai khoan thé tiét kiém s6 260842249 ma Ngan hang N5 d3 phong toa theo
cong van ghi trén.

Ngoai ra, ban an so thAm con tuyén vé an phi, quyén khang cdo cta céc
duong su va quy dinh vé thi hanh an.

Ngay 13/01/2020 6ng C, ong E va ong G 1a ngudi ké thira quyén, nghia vu
t6 tung cliia nguyén don ba A khang cdo toan bd ban an dan sy so tham so:
619/2019/DS -ST ngay 31-12-2019 ctia Toa an nhan dan Quan Q10, Thanh phd
H6 Chi Minh.

Tai phién toa phiic thim:

Ong D dai dién 6ng C; ong E va ba H dai dién ong G la nguoi ké thira
quyén, nghia vu t6 tung cua nguyén don ba A yéu cau Toa 4n cap phuc tham
hay ban 4n dan su so tham, véi 1y do:

-Tda 4n cip so thAm dinh chi giai quyét vu an véi 1y do thoi hiéu khoi
kién d3 hét 1a khong dang, boi vi, sau khi 6ng N3 chét thang 6/2017 thi thang
01/2018 ba A di sao luc cac gidy to lién quan dén can nha 7A/5/21 Puong D8 dé
lam thu tuc thira ké thi ba A méi biét Hop ddng ting cho nha s6:028386/HD-
TCN ngay 07/9/2005 gitra ba A tang cho 6ng N3, chir khong phai la hop dong
uy quyén cho 6ng N3 cho thué nha. Sau khi biét minh bi lira ddi nén ngay
15/3/2018 ba A khoi kién yéu cau tuyén bd Hop dong tang cho nha so:
028386/HD-TCN la v6 hi¢u. Trong qua trinh giai quyét vu an & cap so thim, ba
A méi biét 6ng N3 1ap Hop dong ting cho can nha trén cho ba L theo Hop dong
tang cho sd: 14077/HD-TCN ngay 17/4/2007 nén ngay 16/4/2018 ba A khoi
kién bod sung yéu ciu tuyén bé Hop dong ting cho sb: 14077/HP-TCN la v
hi¢u.

-Ba B ¢ nudc ngoai (Phép) nén yéu cau Toa an nhan dan Thanh phd Ho
Chi Minh giir hd so vu an lai Toa 4n nhan dan Thanh phé H6 Chi Minh dé giai
quyét lai vu 4n theo thi tuc so' tham.

Ong D dai dién ba B 1a ngudi ké thira quyén, nghia vu to tung cua ba A la
nguyén don trinh bay: Ba B dinh cu ¢ nudc ngoai tr ndm 2016 dén nay. Ba B ¢6
cung v kién va yéu cau huy an so tham nhu 6ng C, 6ng E va 6ng G trinh bay.

Bi don Phong Cong ching I, Thanh phd Hd Chi Minh c6 6ng D5 Qudc Dl
dai dién khong dong ¥ yéu céu khang cao cua nhiing nguoi khang cao; yéu cau
giit nguyén ban an so tham.

Nguoi co quyén loi, nghia vu lién quan ba Nguyén Thi Bach L ¢6 ba M
va ong N dai dién khong dong y y€u cau khang cdo cua nhimg nguoi khang
c40; yéu ciu giit nguyén ban an so tham.

Nguoi bao vé quyén va loi ich hop phap cho ba Nguyén Thi Bach L trinh
bay: Trudc khi ky Hop dong ting cho sb: 028386 ngay 07/9/2005, ba A da dimg
don va ky tén vao Pon xin x4c nhan tinh trang “bat dong san dé chuyén nhuong
quyén s& hitu bat dong san”, ba A va 6ng N3 cung ghi nhin “Dang 1ap ho so dé
ban, cho, d6i bat dong san s6:14620/2000 Nguyén Tri Phuong” va duge Uy ban
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nhan dan Phuong P7, Quan Q7, Thanh phé Ho6 Chi Minh x4c nhan. Mt khac,
truéc 15 ngay khi tién hanh Cong chimg Hop dong ting cho sd: 028386 ngay
07/9/2005, ba A da tu 1ap va ky tén vao Gidy ting cho nha ngay 25/8/2005 c6
xac nhan cua Uy ban nhan dan Phuong P7, Quan Q7, Thanh phé H6 Chi Minh.
Tuy nhién, do viéc tang cho nha thong qua Gidy tang cho nha ¢ nay khong thudc
tham quyén cua Uy ban nhan dan Phuong P7, Quan Q7, Thanh phd HO Chi
Minh nén ba A da nhanh chdong thuc hién viéc tang cho tai Phong Cong ching 1,
Thanh phd HO Chi Minh.

-Tai trang 4 cua Hop ddng ting sb: 028386 ngay 07/9/2005 ma nguyén
don ndp, & vi tri muc tang cho, ba A da ky tén, diém chi va xac nhan“ Toi da
doc va déng y tang cho nha”. Theo do, ba A da tu minh viét cum tur “Tang cho
nha” nhim khéang dinh ¥ chi ctia minh 1an nita, trude khi ky tén vao Hop dong.
Sau khi duoc 6ng N3 ting cho nha néu trén ba L dd dau tu tai chinh ctia minh dé
stra chita nha va ba L da duoc Uy ban nhén dan Quéan Q7, Thanh phé H6 Chi
Minh cdp Gidy chimg nhan quyén st dung dat, quyén so hiru nha ngay
02/8/2011. Nhu vay, ba L 1a chu s¢ hiru hop phap theo quy dinh phap luat d6i
v0i can nha nay. Do do, viéc khang cao cho rang ba A chi moi biét Hop dong
tang cho sb: 028386 ngay 07/9/2005 giita ba A va ong N3 ma khong phai 1a Hop
ddng Gy quyén sau khi Phong Cong chimg I, Thanh phé H6 Chi Minh cap ban
sao la hoan toan khong c6 co sd. Theo do, thot hi¢u khéi kién vé viée tuyén bd
Hop dong tiang cho sb: 028386 ngay 07/9/2005 1a dd qua han luat dinh tai khoan
1 Piéu 132 B6 luat dan sy nam 2015. Vi vay, dé nghi Hoi dong xét xir bac toan
bd khang cdo va giir nguyén ban an so tham.

Ngudi co quyén loi, nghia vu lién quan 6ng Nguyén Hung C trinh bay: Ong
1a con cua dng G va ba Nguyén Thi Bach L. Tir nho 6ng d3 sdng tai can nha
7A/5/21 Pudng B8, Phudng P7, Quan Q7, Thanh phé H6 Chi Minh.

Nguoi co quyén loi, nghla vu lién quan:Ba Nguyen Thi T, 6ng C Lé buc
T1 vaba Té Thi M c6 don xin vang mat; 6ng Luu Tan L1 ving mit.

Nguoi lam chimg 6ng Y2 trinh bay: Ong nghe ba A noi ba uy quyén cho
ong N3 mdt phan can nha 7A/5/21 Buong B8 dé ong N3 thuan tién trong viéc
cho thué nha; Va 6ng c6 nghe ong N3 noi 6ng N3 vi thuong hai chau ndi 1a con
cua ba L, do d6 cho ba L mugn can nha 7A/5/21 Puong B8 dé lam thu tuc ddm
bao tai chanh cho hai chau n6i di du hoc & nudc ngoai.

Ong Y1 va éng Y3 vang mit.

Dai dién Vién kiém sat nhan dan Thanh phd HO Chi Minh phat bicu - dé nghi:

Tur khi thy 1y vu an cho dén khi c6 Quyét dinh dua vy an ra xét Xu, tham
phan thuc hién dung theo quy dinh cua phap luét va tai phién toa, Hoi dong xet
xur thyc hién dung theo trinh ty cia BS luat T6 tung dan sy nam 2015.

Céc duong sy chap hanh diing theo quy dinh cuia phat luat.
Ve to tung: Can nha 7A/5/21 Pudng D8, Phuong P7, Quan Q7, Thanh
pho H6 Chi Minh c6 nguon goc do dng N3 va ba A tao 1ap. Ong N3 va ba A da



dugce Uy ban nhan dan Thanh pho Ho Chi Minh cap Gidy chimg nhan quyén s
hitu nha & va quyén str dung dat & s6:14620/2000 ngay 28/11/2000.

Ngay 07/9/2005, tai Phong cong chung I, Thanh phé H6 Chi Minh ba A
va ong N3 ky Hop dong tang cho nha s6: 028386/HD-TCN.

Ngay 17/4/2007, tai Phong cong chimg I, Thanh pho HO Chi Minh 6ng
N3 va ba L ky Hop dong tang cho nha s6: 14077/HD-TCN.

Ngay 08/3/2018, ba A khoi kién yéu cau huy Hop dong ting cho nha so:
028386/HD-TCN va ngay 16/4/2018, ba A c6 don khoi kién bo sung yéu cau
huy Hop dong tang cho nha s6:14077/HD-TCN.

Qua trinh giai quyét vu an, ba N4 - Dai dién bi don Phong cong chung L,
Thanh phd HO Chi Minh ¢6 yéu cau Toa an cip so tham 4p dung quy dinh vé
tho1 hiéu dugc quy dinh tai khoan 2 Diéu 184 B luat T tung dan sy nam 2015.

Tai Ban 4n so tham s6: 619/2019/DS-ST ngay 31-12-2019 ciia Toa 4n
nhan dan Quan Q10, Thanh pho H6 Chi Minh da tuyén xu:

“l. Dinh chi giai quyét vu an dan sy thu ly s6 175/TB-TLVA ngay 26
thang 3 nam 2018... vé vu viéc dan sy “Tranh chép lién quan dén yéu cau tuyén

bd van ban cong chl{:ng vo hiéu” do thoi hiéu khoi kién d3 hét theo quy dinh tai
khoan 1, khoan 2 Biéu 132 B0 luat Dan sy nam 2015”...

Theo quy dinh tai khoan 3 Piéu 217 B6 luat TH tung dan sy nam 2015 thi
“ ...khi vu an dugc dinh chi thi Toa 4n x6a tén vu an trong sb thu 1y, tra lai don
khoi kién, ching ct, tai lieu cho duong sy...” Thé nhung, Toa an cap so tham
van glal quyét vu an thé hién tai Diéu 2 phan quyét dinh cia Ban 4n so tham
tuyén: “2. Khong chap nhén toan bd yéu cau cua cu A hodc nhitng nguoi ké thira
quyen nghia vu t tung cta ba A la ba B, ong C, ong E va dng G vé vu viée dan

“tranh chép lién quan dén yéu cau tuyén bd van ban cong ching vo hiéu”.

la vi pham nghiém trong thu tuc t6 tung. Do d6 can phai hily ban an so tham va
chuyén ho s0 vu an vé cho Toa an nhan dan Quan Q10, Thanh phd Hb Chi Minh
giai quyét lai vu 4n theo thu tuc so thAm. Vi vy, chdp nhan mot phan khang céo
cua ong C, ong E va ong G.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu co trong hd so vu 4n duoc tham tra tai
phién toa va cin clr vao két qua tranh tung, tranh luin tai phién toa, y kién phat
biéu ctia Vién kiém sat, Hoi dong xét xtr nhan dinh:

[1] Tai phlen toaba S, ong T va ba X 1a nguoi co quyén loi, nghia vu lién
quan c6 don xin vang mit; Ong U a nguoi ¢6 quyén loi, nghia vy lién quan; Ong Y1
va ong Y3 la nguoi lam chimg, Toa an da tricu tap hop lan thir hai nhung cac duong
sw néu trén van vang mat. Can ctr vao khoan 2 va khoan 3 Piéu 296 Bo luat T tung
dan sy ndm 2015, Toa 4n tién hanh xét xtr vang mat theo quy dinh cta phép luét.

[2] Tai don khoi kién ngay 15/3/2018 nguyén don ba A (chét ngay
01/8/2019) yéu cau huy Hop dong ting cho nha (mot phan s hitu can nha
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7A/5/21 Puong B8, Phuong P7, Quan Q7, Thanh phé H6 Chi Minh) sb:
028386/HD -TCN ngay 07/9/2005 giita ba A va 6ng N3. Ngay 16/4/2018 ba A
c6 don khai kién bo sung yéu cau hity Hop dong tang cho nha (toan bd cin nha
7A/5/21 Puong D8, Quan P7, Quan Q7, Thanh phd H6 Chi Minh) s6:14077/HD
-TCN ngay 17/4/2007 gitra 6ng N3 va ba L.

[3] Tai Ban an dan su so tham sd: 619/2019/DS-ST ngay 31-12-2019 cua
Tda 4n nhan dan Quin Q10, Thanh phd H6 Chi Minh d3 quyét dinh: “ 1.Dinh
chi giai quyét vu 4n dan su thu 1y s: 175/TB-TLVA ngay 26 thang 3 nim 2018;
thy 1y s0: 175A/TB-TLVA ngay 17 thang 4 ndm 2018; thu 1y s6:175B/TB-
TLVA ngay 27 thang 12 nam 2018 va thy Iy s6:175B/TB- TLVA ngay 23 thang
8 nam 2019 vé& vu viéc dan su: “Tranh chap lién quan dén yéu cau tuyén bd van
ban cong chimg vo6 hi¢u” do thoi hi¢u khoi kién da hét theo quy dinh tai khoan
1, khoan 2 Diéu 132 B luat dan sy nim 2015;

2.Khong chép nhan toan bd yéu ciu cta cu A hoidc cla nhitng Nguoi ké
thira quyén, nghia vu t6 tung ctia ba A 1a ba B, éng C, 6ng E va ong G vé vu
viéc dan sy “Tranh chap lién quan dén yéu cau tuyén bd vin ban cong ching vo
hiéu” ddi véi cac hop dong:

a. Hop dong tang cho nha Mot phan ngdi nha sd 7A/5/21 (s6 cii: 55/E11)
DBuong D8, Quén P7, Quan Q7, thanh phd Ho Ch1 Minh da dugc Phong cong
ching I, Thanh phd Hd Chi Minh chtng nhén, s6 cong ching 028386/HD-TCN,
quyén sb: 06 TP/CC-SCC/HPGD ngay 07/9/2005, giita ba A va ong N3;

b. Hop dong ting cho nha Toan bd ngdi nha sé 7A/5/21 (sb cii: 55/E11)
duong Buong D8, Quan P7, Quan Q7, Tp.HCM) dé duoc Phong cong ching I,
thanh phé HO Chi Minh ching nhén, s cong ching 14077/HD-TCN, quyén sd:
02 TP/CC-SCC/HbGD ngay 17/4/2007, gitta 6ng N3 va ba L.”

[4] Theo quy dinh tai khoan 3 Piéu 217 Bo luat T6 tung dan sy nam 2015
thi:*Toa an ra quyét dinh dinh chi giai quyét vu 4n dan su, xéa tén vu an dé
trong sO thu ly va tra lai don khoi kién, tai liéu, chimg ctir kém theo cho duong

su néu co yéu cau..

[5] Xét, Toa an cap so tham cho rang do yéu cau khdi kién ctia nguyén don
ba A da hét thoi hiéu khaoi kién theo khoan 1 va khoan 2 Diéu 132 B6 luat dan
su 2015 tuyén “1.Dinh chi giai quyét vu an dan su do thoi hiéu khoi kién da
hét...”. Tuy nhién, phan Quyét dinh cua Ban an dan su so thim tuyén:* 2. Khong
chap nhén toan bo yéu cau cua ba A hodc nhiing nguoi ké thira quyén va nghia
vu td tung cta ba A 1a ba B, ong C, ong E va 6ng G vé vu viéc dan su “Tranh
chép lién quan dén yéu cau tuyén bd vin ban cong chimg vo6 hiGu...”. Nhu vay,
Tda an cap so tham vira tuyén “Dinh chi giai quyét vu an dan su do thot hiéu
khoi kién dd hét”, vira tuyén xir “Khong chdp nhan toan bd yéu cau cua ba A vé
yéu cau tuyén bé van ban cong chung v6 hi¢u” 1a vi pham nghiém trong thu tuc
t6 tung, anh huong dén quyén loi ciia cac duong sy. Vi viée dinh chi giai quyet
VU 4n cuia cap so tham chua lam 6 sau khi ba A ky Hop dong tang cho mot phan
s0 hitu can nha ngay 07/9/2005 thi gitra ba A va 6ng N3 c¢6 vi¢c ban giao can
nha 7A/5/21 Puong B8, Phuong P7, Quan Q7, Thanh phé H6 Chi Minh hay
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khong; Ciing nhu sau khi 6ng N3 ky Hop dong ting cho ba L toan bd cin nha
7A/5/21 Puong P8, Phuong P7, Quan Q7, Thanh phé HO Chi Minh ngay
14/7/2007, giita 6ng N3 va ba L ¢6 viéc ban giao can nha nay hay khong. Dé tir
d6 xé4c dinh thoi han ma ba A biét duoc quyén va loi ich hop phép ctia minh bj
xam pham.

[6] V& yéu cau khang cdo cta 6ng C, ong E va ong G 1a nguoi ké thira
quyén, nghia vu t6 tung cua nguyén don ba A yéu cau Toa an nhan dan Thanh
phd HO Chi Minh giit hd so vu an lai Toa an nhan dan Thanh phé H6 Chi Minh
dé giai quyét lai vu an theo thu tuc so tham, do ba B & nuéc ngoai (Phap).

[7] Xet, ngay 26/3/2018 Toa an cap Y tham thy Iy vu 4n s6:175/TB-TLVA
va s0:175A/TB-TLVA ngay 17/4/2018 vé viée:“Tranh chap lién quan dén yéu
cau tuyén bd vin ban cong ching vo hiéu” 1a ding thaim quyén theo quy dinh tai
khoan 11 Piéu 26; Piém a khoan 1 Diéu 35 Bo luat TH tung dan sy nam 2015.
Pén ngay 01/8/2019 nguyén don ba A chét. Sau khi ba A chét, Toa an cap so
tham dua nhitng ngudi ké thira quyén, nghia vu tb tung cua ba A 1a 6ng C, 6ng
E, ong G va ba B, dia chi: 69 buong D1 75019 Pari la tinh tiét méi lam cho vu
an thudc tham quyén ciia Toa an khac. Theo quy dinh tai Dleu 471 Bo luat TS
tung dan sy nam 2015 va khoan 5 Piéu 7 Nghi quyet s6: 03/2012 ngay
03/12/2012 cua Hoi déng Tham phan Toa an nhan dan Téi cao thi vu an duoc
Toa an nhan dan cap huyén da thu 1y tiép tuc giai quyét vu an d6. Vi vay, khong
chép nhdn yéu ciu khang cao phan nay cua éng C, éng E va ong G.

[8] Tur nhén dinh trén, Hoi ddng xét xir xét thdy, Toa an cap so tham vi
pham nghiém trong thu tuc t6 tung nén chip nhan mot phan yéu céu khang cao
cua 6ng C, ong E va ong G la nguoi ké thira quyen nghia vu t6 tung cua nguyen
don ba A ciing nhu y kién cua Pai dién Vién kiém sat nhan dan Thanh phd Ho
Chi Minh nén can phai hity toan b ban an so tham, chuyén ho so vu an cho Toa
an nhan glﬁn Quan Q10, Thanh pho H6 Chi Minh gidi quyét lai vu an theo thu
tuc so tham.

[9] V& noi dung: Toa cap phuc tham hity 4n so tham vé t6 tung nén Hoi dong
xét xtr khong xem xét doi voi phan ndi dung.

[10] An phi déan sy so tham: Nghia vu chiu an phi so tham dugc xac dinh lai
khi gidi quyét lai vy an theo thu tuc so tham.

[11] An phi dan sy phac tham: Do hily toan bg ban 4n so thAm nén ong C,
ong E va 6ng G 1a ngudi ké thura quyén, nghia vy t6 tung cua nguyén don ba A
khong phai chiu an phi phic tham nén duoc hoan lai moéi ngudi 300.000 dong
(Ba tram ngan dong).

Vi cac 1€ trén;

QUYET PINH:

Can ¢t khoan 3 Diéu 148, khoan 3 Diéu 308, 310 va DPiéu 313 B9 luat T
tung dan sy nam 2015;
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Can ct Ngh1 quyét s6:326/2016/UBTVQH14 ngay 30/12/2016 quy dinh
vé muc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi va 1 phi Toa an.

Tuyén xir:
1. Chap nhan mot phan yéu cau khang céo cua ong C, 6ng E va éng G 1a
ngudi ké thira quyén, nghia vu td tung ctia nguyén don ba A.

2.Huy ban an déan sy so thim sg: 619/2019/DS-ST ngay 31-12-2019 cua
Toa an nhan dan Quan Q10, Thanh phd H6 Chi Minh.

3.Chuyén ho so vu én cho Toa 4n nhan dan Quan Q10, Thanh pho Ho Chi
Minh giai quyét lai vy an theo thu tuc so tham.

‘4.An phi dan sy phuc tham: Ong C, 6ng E va 6ng G 1a nguoi ké thura
quyén, nghia vu t0 tung ciia nguyén don ba A khong phai chiu.

Hoan lai tién tam ndp an phi phuc tham cho ong C 300.000 dong (Ba tram
ngan dong) theo Bién lai thu tién tam ung an phi, 1¢ phi Toa an so:
AA/2018/0039816 ngay 15/01/2020 ctia Chi cuc Thi hanh &n dan sy Quan Q10,
Thanh phd HO Chi Minh.

Hoan lai tién tam ndp an phi phuc tham cho 6ng E 300.000 dong (Ba trdm
ngan dong) theo Bién lai thu tién tam Gng 4n phi, 16 phi Toa an sd:
AA/2018/0039815 ngay 15/01/2020 ctua Chi cuc Thi hanh an dan sy Quan Q10,
Thanh phd H6 Chi Minh.

Hoan lai tién tam ndp an phi phuc tham cho 6ng G 300.000 dong (Ba tram
ngan dong) theo Bién lai thu tién tam ung an phi, 1¢ phi Toa an so:
AA/2018/0039817 ngay 15/01/2020 ctia Chi cuc Thi hanh &n dan sy Quan Q10,
Thanh phé H6 Chi Minh.

5. Ban an phtic thim c6 hiéu luc phap luat ké tir ngdy tuyén an.

Noi nhgn: i ) i ) i B

- iﬁgg T6i cao; PHCM TM. HOI PONG XET XU PHUC THAM
- cap cao tai TP. ; A AN _ " f e

" VKSND cip cao tai TP.HCM: THAM PHAN - CHU TOA PHIEN TOA
- VKSND TP.HCM,;

- TAND Quan Q10; (Pa ky)

- Chi cuc THADS Quéan Q10;
- Céc duong su;

- Luu hd so vu an;

- Luu van phong.

Nguyén Thi Thu
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