TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Poc lap — Tu do — Hanh phiic

Ban 4n s6: 371/2022/DS-PT

Nogay: 13- 6 - 2022
VIV Tranh chap yéu cau thuc hién nghia vu
thanh todn trong hop dong thi cong nha ¢ va
béi thuwong thiét hai

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phin Héi dong xét xir phiic tham gom cé:
Thim phdn — Chii toa phién toa: Ong Nguyén Vin Hung
Cdc Tham phan: Ong Tran Xuin Minh
Ong Hoang Minh Thinh
- Thu ky phién toa: Ong Thai Lé Quynh- Thu ky Toa 4n nhan dan cip cao
tai Thanh phd H6 Chi Minh.

- Dgi di¢gn Vién Kiém sat nhan déan cap cao tgi Thanh phé Ho Chi Minh
tham gia phién toa: Ong Bang Quoc Viét - Kiém sat vién.

’ Ngéy 13 thang 6 nam 2022,7tai tru s& Toa an nhan dén’cép cao tai Thanh
pho H6 Chi Minh, xét xir phiic tham cdng khai vu an thu 1y s6: 484/2021/TLPT-
DS ngay 25 thang 10 nam 2021 ve€ viéc “Tranh chap yéu cau thuc hién nghia vu
thanh toan trong hop dong thi cong nha o va boi thuwong thiét hai”

Do Bén 4n dan sy so tl}ém s6: 37/2020/DS-ST ngay 10 thang 11 nim 2020
cua Toa an nhan dan tinh BDong Nai bi khang céo.
Theo Quyét dinh dua vu 4n ra xét xir phuc tham sb: 531/2022/QD-PT ngay
28 thang 3 nam 2022; gitra cac duong su:
1. Neuyén don: Ong Huynh T4n C, sinh nim 1941, (ving mt),
Pia chi: 15 H6 Vian B, khu phd 3, p. v, Tp. H, T. Pong Nai.
Ngueoi dai dién theo ity quyén ciia nguyén don: Ba Tran Thi Minh K, sinh
nam 1958, (vang mat, c6 don xin xét xir vang mat).

Pia chi: 16/1 HO Van B, p. V, Tp. H, T. Pdng Nai.



Nguroi bao vé quyén, loi ich hop phdp ciia nguyén don: Ong Tran Thanh T
—cong ty Luat TNHH MTV V, (c6 mat).

2. Bi don: Ba Hoang Thi Ngoc L, sinh naim 1960, (ving mat)
Dia chi: 224A Quincy D, Quincy C, MA 02171, USA (Hoa Ky).

Nguoi dai dién theo 1y quyén cia bi don: Ong Nguyén Van T, sinh nim
1972, (c6 mat),

Dia chi: 495 Pham Vin C (122 duong An Hoi), phuong 13, Q. V, Tp. Ho
Chi Minh.

3. Ngwoi ¢é quyén loi, nghia vu lién quan:
Ong Nguyén Thanh H, sinh nim 1956, (c6 mat)
Pia chi: 32E2, khu tai dinh cu phudng B, Tp.H, T. Pong Nai

Nguwoi dai dién theo ity quyén ciia 6ng Hai: Ong Nguyén Van T, sinh nim
1972
Nguoi khang cao: Ba Hoang Thi Ngoc L.

NOI DUNG VU AN:

- Theo don khdi kién, 1oi khai trong qud trinh gidi quyét vu én va tai phién
toa, nguoi dai dién theo uy quyén cua nguyén don trinh bay:

Vao ngay 17/10/2015, Ong Huynh Tan C va ba Hoang Thi L ky két hop
ddng giao nhan thi cong cong trinh xdy dung moi nha ¢ tai dia chi s6: 32E2, khu
tai dinh cu phuong Biru Long, voi tong gia tri cong trinh 13 440. 000.000 ddng.
Theo noi dung hop déng ndy, 6ng C nhan thi céng cho ba L bao gdm tién cong
tho x4y, tién mua vit tu xay dung va ban giao nha hoan chinh cho ba L khi xay
dung xong. Tong gia tri ctia cong trinh trén 13 440.000.000 dong.

Sau khi 6ng C hoan thanh cong trinh néu trén theo dung cac thoa thuan
trong hop dong di ky két voi ba L, dng C di ban giao nha va dugc ba L chap
nhan dua vao sir dung. Tuy nhién, khi nhan nha vi c6 kho khin vé tai chinh nén
ba L khéng thanh toan du cho 6ng C theo hop ddéng di ky két. Khoang giira
thang 01 nam 2006, 6ng C va ba L tinh toan thi ba L da ky xac nhan con ng
6ng C sb tién 130.000.000 dong, ba L hen sé& tra vao ngay 20/3/2006, thanh
toan 1am 03 dot, mdi dot cach nhau 15 ngay. Sau do, ba L thanh toan cho dng C
03 1an duoc 80.000.000 déng, sb tién con no lai 14 50.000.000 déng chua thanh
toan cho 6ng C, mic du 6ng C da nhiéu 1an yéu cau.

Nay 6ng C khai kién yéu cau budc ba Hoang Thi Ngoc L tra cho dng C s6
tién con no tir viéc thi cong nha 1a 50.000.000 dong va thanh toan tién 14i cham
tra cua sb tién néu trén tinh tir thoi diém ba L vi pham nghia vu thanh toan 1a
47.625.000 dong (50.000.000 x 0,75 x 127 thang), tong sd tién gdc va 1ai la
97.625.000 ddng.



V& yéu cdu phan té cua bj don ba Hoang Thi Ngoc L, dng C ¢6 V kién nhur
Sau.

- Péi v6i yéu cau cong nhan Hop dong s6 9/HD.2005 ngay 15/7/2005 va
xuit hoa don gia tri gia tang theo ding s6 tién thanh toan 1.150.000.000 df)ng,
6ng C khong dong ¥ vi Hop dong sb: 9/HD.2005 ngay 15/7/2005 1a hop dong
cac bén thoa thuan dé ba L ching minh tai san khi di My, con thuc té cac bén
chi ky két Hop ddng giao nhan thi cong s6: 9/HD.2005 ngay 17/10/2005 véi sb
tién 440.000.000 ddng.

- P6i v6i yéu cau budc 6ng C phai chiu toan bd chi phi sira chita vdi s6
tién 134.242.800 dong. Poi voi viée chua to vira trén phan gac mai thi do ba L
yéu cau khong t6 vira ma chi can dong tran thach cao nén 6ng C khong to vira
phﬁn gac mai; theo bang ké chi tiét loai vat tu, doi v6i 02 bd cira chinh loai 4
canh thi théa thuan lam bang gd Cam xe va 6ng C da lam dtng chat lugng; doi
v6i 04 ctra 5o loai 4 canh, 01 b cura sO loai 02 canh va 03 bd cira hong loai 01
canh, cac bén thoa thuan bang sat kiéng va ong C da lam ding theo chat lugng
nén khong dong y ddi voi yéu cau cia bi don.

- Theo cac don phan 16, 10i khai trong qud trinh gidi quyét vu dn, nguoi
dai dién theo 1y quyén ciia bi don va ciia nguoi c6 quyén loi, nghia vu lién quan

trinh bay:

Nguyén don ba Hoang Thi Ngoc L va ngudi c¢6 quyén loi, nghia vu lién
quan Ong Nguyén Thanh H déu xac dinh con ng Ong Huynh T4n C — Chu
Doanh nghiép tu nhan Thing Loi s6 tién 50.000.000 ddng 1a tién xay dung cong
trinh nha & s6: 9/HP.2005 ngay 15/7/2005.

Theo nhu Hop ddng giao nhan thi cong sé: 9/HP.2005 ngay 15/7/2005,
tho1 han thi cong 1a 06 thang. Tuy nhién, dén thoi han thoa thuén, 6ng C van
chua giao nha va budc ba L phai vé ¢ tam khi nha chua hoan thanh vao thang 4
nim 2006. Khi vé nha ¢ thi ba L nhan thiy 6ng C d4 gin ctra s6 bang khung sat
thay vi cdm xe nhu thoa thuan. Ba L khong déng ¥ vi chi cira nha vé sinh lam
bang nhom kinh, con lai phai 1am bang gb cim xe, vi vy, ba L da yéu cau 6ng
C thay cira g nhung 6ng C chi hira hen ma khong thuc hién; cira chinh chua
dugc lap rap, phai dén thang 5 nim 2006, khi 6ng C lap rap thi ba L nhan thay
ctra khong dat vé chat lugng gd va kich ¢& nén khong dong ¥ va yéu cau ong C
phai d6i cira khac. Ong C g& ra r6i bo d6 ma khong khic phyc. Ban dau ba L
dung bat che cira dé & d& va dén thang 7 nam 2006, ba L phai tu gia ¢d thém va
lap vao sir dung nhu hién nay; tran nha bi che khuit nén khong thé kiém tra,
nhung sau d6 bi mua tham udt tran thach cao lam sup tran thi ba L méi biét va
yéu cau 6ng C khic phuc. Tuy nhién, 6ng C khong dén va bé mic cho dén nay.

Vige ba L con ng dng C 50.000.000 dong 1a ding, day khong phai la
khoan tién bao hanh ma bi don glu’ lai, vi can ctr theo quy dinh tai Diéu 2 cua
Hop ddng thé hién gia tri hop dong duogc thanh toan 1am 03 lan (Lan 1: Ung
400.000.000 ddng khi khai cong; Lan 2: Ung 400.000.000 dong khi khai cong
xong san tang 1; Lan 3: Ung 400.000.000 dong sau khi d6 xong san ting 2). Vi
vay, viéc 6ng C sau khi da nhan du tién ma c6 hanh vi bo do, khong hoan thién
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cong trinh theo hop dong, khong ban giao, khong thanh 1y hop dong, khong bao
hanh la khong dung thoa thudn cua cac bén.

Mit khéc, khi nhan du tién thi 6ng C ciing khong thyc hién nghia vu dong
thué gia tri gia ting theo quy dinh tai Muc 2 khoan 2 Piéu 4 cua Hop dong,
khong xuét hoa don VAT dé bi don thuc hién tht tuc hoan cong, viéc khong ky
ban giao nha 1 do nha chua hoan tat.

Vu viéc kéo dai tir nam 2006 @én nay la hanh vi bé mac cua ong C va do
hanh vi khong xuat hoa don nham tron thué voi gia tri hop dong la
1.200.000.000 dong.

Bi don ba Hoang Thi M¥y Lién yéu cau phan t6 yéu cau dng C xuit hoa
don gia tri gia ting cho ba Hoang Thi Ngoc L theo dung s tién da thanh toan Ia
1.150.000.000 dong dé bi don thuc hién thu tyc hoan cong theo quy dinh; cong
nhan hop dong s6 9/HD.2005 ngay 15/7/2005; budc dng C phai chiu toan bo chi
phi, tién cong, vat liéu dé hoan thién phan tudng chua t6 vita va thay cira gd cim
xe, kinh 7 ly thay cho ctra sit hién c6 va ctra gd khong dang chung loai véi tong
sO tién 1a: 134.242.800 dong, cu thé: 80m? chua t6 vita x 250.000 dong =
20.000.000 dé)ng; 02 bo cua chinh loai 04 canh: 2,5m x 2,92m = 14,6m? X
3.500.000 dong = 51.100.000 dong; 04 cira s6 loai 4 canh: 9,6m? x 3.500.000
ddng = 33.616.800 dong; 01 bd cira s6 loai 02 canh: 1,31m? x 3.500.000 dong =
4.588.500 dong; 03 bo cira héng loai 01 canh: 7,13m? x 3.500.000 dong =
24.937.500 dong.

Ba L, ong Hai déng ¥ thanh toan lai cho Ong C so tién 50.000.000 dong
con no sau khi ng C thuc hién xong cac yéu ciu phan tb. Viéc Ong C yéu cau
tinh 1ai tr nam 2006 dén nay trén sd tién 50.000.000 ddng V01~tong ) tl‘en la
47.625.000 dong, ba L va 6ng Hai khong dong y thanh toan vi 16i thugc vé 6ng
C nhu da trinh bay.

Tai ban an s6: 37/2020/DS-ST ngay 10 thang 11 ndm 2020 ciia Toa dn
nhan ddn tinh Dong Nai da tuyén xu:

Ap dung cac 280, 281, 351, 353, 361 Bo luat dan sy 2005; Diéu 3, Diéu
62 Luat xay dung 2003; Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 vé
an phi, 1¢ phi Toa an

1. Chap nhan mét phan yéu cau khdi kién ciia Ong Huynh Tan C.

Budc ba Hoang Thi Ngoc L tra cho dng C s6 tién 50.000.000 dong;

Khong chap nhan phan yéu cau tinh 14i suit voi sb tién 47.625.000 dong.

2. Khong chip nhan yéu cau phan t6 cia ba Hoang Thi Ngoc L vé viée
yéu cau cong nhan hgp dong giao nhan thi cong s6 9/HP.2005 ngay 15/7/2005;

Khong chép nhan yéu ciu ctia ba Hoang Thi Ngoc L vé viéc yéu cau Ong

Huynh Tan C xuat hoa don gia tri gia tang;



Khong chép nhan yéu cdu cua ba Hoang Thi Ngoc L d6i vé6i viec yéu cau
Ong Huynh Tan C boi thuong chi phi hoan tat viéc xay dung la 134.242.800
dong;

Dinh chi mot phin yéu cau phan t6 cta ba L vé viéc yéu cau 6ng C bdi
thuong tién vé may bay 1a 18.883.900 dong.

3. Chi phi t6 tung: Ba Hoang Thi Ngoc L phai chiu 18.000.000 dong tién
chi phi tb tung, budc ba L thanh toan lai cho C)ng Nguyén Thanh H s6 tién
18.000.000 dong

Ngoai ra an so tham con tuyén vé an phi va quyén khang céo.

Ngay 17/11/2020, Ba L c6 don khang c4o mot phan ban 4n so tham, yéu
cau chap nhan toan bo yéu cau phan to cta ba L, cu thé: Budc 6ng C xuat hoa
don gia tri gia ting cho s tién ba da thanh toan la 1.150.000.000d, chiu toan bo
chi phi hoan thién phan nha chua xong, bao gdm chi phi hoan thién phan tuong

chua t6 vira, thay ctra go cam xe, kinh 7 ly thay cho cira sat hién c6 va ctra gd
khong dung chung loai tong cong 1a 134.242.800d.

Tai phién toa hom nay, ong Thi¢u 1a ngudi dai dién cua ba L sta d6i mot
phan yéu cau khang cdo. Yéu cau 6ng C xuat hoa don gia tri gia ting cho hop
ddng tri gia 440.000.000d, cac ndi dung khang céo khac gitt nguyén.

Trong phan tranh ludn, cac duong su trinh bay:

Ong Thiéu trinh bay: Ba L yéu cau 6ng C xudt hoa don gia tri gia tang
theo hop ddng sb 09/HD.2005 ngay 17/10/2005 voi gia tri hop doéng 1a
440.000.000d, khong yéu cau xem xét va xudt hoa don gia tri gia tang theo hop
ddng ngay 15/7/2005. Ong C chi 1am 2 cira chinh bang gb cin xe, con lai 14 bang
sat 1a khong dung chit lugng, con mot phan tudng chua to. Ba L yéu cau 6ng C
bdi thudng tong cong 134.242.800d vé chi phi hoan thién phan tudng chua to,
thay cira sit bang cira gd, kinh 7mm.

Ong Hai trinh bay: Ong va ba L nhan nha st dung tir nim 2006, ong
théng nhat v4i 101 trinh bay ctia éng Thiéu.

Ong Tung trinh bay: Ong C dong ¥ cung cp cho ba L héa don gia tri gia
tang theo hop dong ngay 17/10/2005 véi gia tri hop dong 1a 440.000.000d, cac
yéu cau khang céo khac ctia ba L 6ng C khong chap nhan.

Pai dién Vién kiém sat phat biéu quan diém giai quyét vu an:

Vé t6 tung: Cép phuc tham va cac duong su thuc hién dung cic quy dinh
vé t tung, khong vi pham td tung.

Vé n6i dung khang cao: Ba L xay nha khong c6 gidy phép. Tai phién toa
hom nay nguoi bao vé quyén loi cho dng C trinh bay 6ng C dong y cung cap hoa
don gia tri gia ting cua hop ddng tri gia 440.000.000d nén chap nhan. V& khang
c40 yéu cau 6ng C boi thuong, ba L st dung nha tir nim 2006, qua trinh sir dung
nha khong khiéu nai nén khong du can ctr két luan ong C vi pham hop déng bé
nghi chap nhan mot phan khang cdo, stra mot phan quyet dinh an so tham budc
6ng C xuit hoa don gia trj gia ting cho ba L, khong chap nhan yéu cau vé bdi
thuong 134.242.800d cua ba L.



NHAN PINH CUA TOA AN:

Can cu vao tai liéu, ching ctr da duoc tham tra, xem xét tai phién toa, két
qua tranh tung tai phién toa, Hoi dong xét xir nhan dinh nhu sau:

[1]- Ong C va ba L ky 2 hop dong giao nhén thi cong cong trinh xay dung
méi nha & tai dia chi 32F2, khu phd 1, phuong Bitu Long, TP. Bién Hoa, tinh
déng Nai, cu thé:

- Hop dong s6 09/HP.2005 ngay 15/7/2005 ¢6 ndi dung tai Piéu 1 va
Piéu 2 nhu sau: Ba L giao cho 6ng C thi cong nha tai dia chi trén, nha c6 két cau
2 tang, cira nhoém kinh (WC) + gd ciam xe kém theo ban vé thiét ké do cong ty tu
van xdy dung DTC lap. (phan chi tiét vat tu c6 bang phu luc kém theo). Tong
gia tri cong trinh 1a 1.200.000.000d. Bén 0ng C chiu trach nhi€ém cung cép vat tu
dung chit luong theo ho so thiét ké (kém theo bang ching loai vét tu), thi cong
theo dung ban vé thiét ké va dong thué gia tri gia ting.

- Hop ddng s6 09/HP.2005 ngay 17/10/2005 ciing c¢6 ndi dung nhu Hop
dong s6 09/HP.2005 ngay 15/7/2005, chi khac vé tong gia tri cong trinh ghi
trong hop dong 13 4.40.000.000d.

Qua trinh t6 tung va tai phién toa hom nay, ngudi dai dién cho ba L xac
dinh qua trinh thi cong 6ng C la ngudi mua toan bo vat tu va thi cong toan bo
can nha, cac bén ciing thira nhan ba L con ng 6ng C 50.000.000d chua thanh
toan, khong phai 1a tién bao hanh cong trinh. Ong C chua xuit hoa don gia tri
gia tang.

[2]- V& noi dung khang cdo yéu ciu 6ng C xuat hoa don gia tri gia ting
doi véi s6 tién ba L da thanh toan.

Tai phién toa hom nay, ong Thiéu dai dién ba L va éng Hai chi yéu cau
6ng C xuat hoa don gid tri gia ting theo hop doéng ngay 17/10/2005 véi gia tri
hop ddng 13 440.000.0004.

Theo ndi dung hop dong trén thi éng C la nguoi mua vat tu, t6 churc thi
cong nén ong C dugc ngudi ban vat tu cung cip hoa don gia tri gia ting va 6ng
C phai xuat hoa don gi tri gia ting d6i véi gia tri tién cong xdy nha. Tai phién
toa hom nay, ong Tung la nguoi bao vé quyén loi cua ong C ciing trinh bay 6ng
C dong y cung cip va xuit hoa don gia tri gia ting theo hop dong ngiy
17/10/2005 v6i gia tri hop dong 1a 440. 000.000d.

Vi vay, chap nhan mot phan yéu cau khang céo cta ba L vé ndi dung nay,
budc 6ng C phai giao cho ba Lién day du hoa don thué gia tri gia ting ddi vdi s6
tién mua vat tu, tién cong xdy nha theo hop dong ngay 17/10/2005 véi gia tri
hop dong 14 440.000.000d.

[3]- Vé ndi dung khing cao yéu ciu thanh toan toan bo chi phi t6 80m?
tran nha chua t6 vita; thay cira gd cim xe, kinh 7ly thay cho ctra sit va thay cira
6 khong dang ching loai, tong cong 1a 134.242.000d:

Xét thay: Theo ndi dung hop dong thi cira nha vé sinh lam nhom kinh,
hop ddng ghi ctra gd cin xe nhung khong ghi cu thé 13 ctra ndo 1am gd. Hop
dong ghi chit luong theo hd so thiét ké (kém theo bang chung loai vat tu), tuy
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nhién cac bén khong cung cip dugc bang chung loai vat tu. Theo ban v& thiét ké
thi chi thé hién ctra 16n (cua di 4 canh) phia trudc cua téng 1 va tang 2 1a lam
bang gd, kinh 7 ly, khong ghi do day cta khu gb va loai gb. Nhu vay, hai ctra
16n phia trude cua tang 1 va tang 2 cac bén thoa thuin 1am bang gb cim xe,
dung nhu chimg thu tham dinh, cac ctra con lai trong nha cac bén khong co thoa
thuan vé chat liéu cira 1a g6 nén 6ng C lam cira sit 1a dung hop dong. Viéc ba L
yéu cau thay cira sit bang cira gd va cho rang cira di 4 canh khong dung chung
loai g6 13 khong c6 cin cir. Vi vy, khong c6 cian ctt dé chip nhan ndi dung
khang cdo nay cua ba L.

[4]- V& chi phi t6 tung 1a 18 triéu dong, ba L va 6ng C mdi nguoi chiu 1/2
1a 9.000.000d.

An phi phuc tham: Ba L khdng phai chiu.

Vi cac lé trén,
QUYET PINH:

Cin ¢t khoan 2 Diéu 308 B9 luat td tung dan sy

’Chép nhan mot phz‘”gn khang cao cua ba Hoang Thi Ngoc L; stra mot phan
quyet dinh Ban 4n so' tham s0: 37/2020/DS-ST ngay 10 thang 11 nam 2020 cua
Toa an nhan dan tinh Dong Nai nhu sau:

Cin ci Diéu 412 BO luat Dan sy nam 2005, Nghi quyét sb

326/2016/UBTVQH 14 ngay 30/12/2016 vé an phi, 1¢ phi toa an

1- Chap nhan mot yéu cau khai kién cua Ong Huynh Tan C.

Budc ba Hoang Thi Ngoc L tra cho Ong Huynh Tan C 50.000.000d (nim
muoi triéu dong).

Khong chap nhan yéu ciu cia Ong Huynh Tan C vé yéu cau budc ba
Hoang Thi Ngoc L tra 47.625.000d tién 14i.

2- Chap nhan mot phan yéu cau phan t ctia ba Hoang Thi Ngoc L:

Budoc Ong Huynh Tan C phai giao cho ba Hoang Thi Ngoc L héa don gia
tri gia ting twong Gng voi s6 tién 440.000.000d mua vat tu xay, thi cong nha tai
dia chi 32E2 khu tai dinh cu phudng Btru Long, TP. Bién Hoa tinh Pong Nai.

Khong chap nhan yéu cau phan té ctia ba Hoang Thi Ngoc L vé viéc yéu
cau Ong Huynh Tan C bdi thudng chi phi hoan tat viéc xay dung, thay cira la
134.242.8004.

3- Chi phi t6 tung: Ba L va 6ng C mdi nguoi phai chiu 13 9.000.000d. Do
6ng C (ngudi dai dién cho 6ng C) di ndp tam tng chi phi thim dinh gia nén
budc ba L hoan tra cho 6ng C 9.000.0004 (chin triéu dong).

3- V& an phi phac thim: Ba L khong phai chiu.

7



Céc quyét dinh khac cua an so "théml khong c6 khang céo, khang nghi tiép
tuc c6 hi¢u lyc phap luat ké tir thoi1 di€ém hét han khang cao, khang nghi

Bén an phiic tham c6 hiéu luc ké tir ngay tuyén an.

Noi nhin: , TM. HOI PONG XET XU
— Toa an nhan dan t0i cao (1); Thim phan — Chii tga phién Toa
— VKSNDCC tai thanh phé Hd Chi Minh (1);
— TAND tinh Pong Nai (1);
— VKSND tinh Bong Nai (1); .1
— Cuc THADS tinh Ddng Nai (1); (da ky)
— Cac duong su;
— Luu: hé so (1),VP(3) (07); ~
Nguyen Van Hung
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