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UY BAN THAM PHAN

S6: 28/2019/DS-GDT

Ngay 30/5/2019
V/v: Tranh chap hop dong xay dung

) ~ NHAN DANH i
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

UY BAN THAM PHAN )
TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phan Uy ban Tham phan Toa 4n nhan dan cip cao gom c6 11 (mudi
mot) thanh vién tham gia xét xir, do 6ng Nguyén Vin Budng — Phd Chanh an Toa an
nhan déan cp cao tai Pa Ning lam Chu toa phién toa.

- Thu ky phién toa: Ong Truong Quang Hung — Thu ky Toa an.

- Pai dién Vién Kiém sat nhan dan cap cao tai Pa Nang tham gia phién toa: Ong
Thai Van Poan - Kiém sat vién cao cap.

Ngay 30 thang 5 nim 2019, tai try sé Toa &n nhan dan cap cao tai Ba Nang mo
phién toa giam doc tham xét xtr vu an dan su “Tranh chdp hop dong xay dung”, giita
cac duong su:

[1]. Nguyén don: Cong ty trach nhiém hitu han tu van thiét ké thi cong xay dung
T;

Pia chi: s6 X duong T, Phuong S, quan T, thanh phé H6 Chi Minh.

Nguoi dai dién theo phap luat: Ong Phan Van Qudc H , Giam déc.

[2]. Bi don: Vo chong 6ng Tran Vian M , ba Nguyén Thi Th ;

Dia chi: s6 S duong T, to dian phd A, thi trin A, huyén K, tinh Pak Lak.

NOI DUNG VU AN:

- Tai Pon khoi kién dé ngay 25/10/2016 va qué trinh té tung, nguyén don la Cong
ty trach nhiém hizu han ti van thiét ké thi cong xay dieng T trinh bay:

Ngay 04/4/2015, Cong ty TNHH tu van thiét ké thi cong xay dung T (bén B-
bén nhan thi cong, sau day viét tat 1a Cong ty T ) ky véi 6ng Tran Van M , ba Nguyén
Thi Th (bén A-chii dau tu) Hop dong thi cong xay dung s6 04/2015/TNL, noi dung:
Bén A giao khoan cho bén B thi cong xdy dung toan bd nhan cong phan thd va hoan
thién (khong bao gdm phan nhan cong dong tran va thi cong noi that) cong trinh Nha
hang tiéc cudi Nhu Y (nay l1a nha hang tiéc cudi MT ) tai 504-506 duong Giai Phéng,
thi trdn P , huyén K , tinh Pak Lak, gia tri hop dong 2.100.000.000 dong. Ngay
05/6/2015, hai bén tiép tuc ky Phu luc hop dong mé rong quy mé cong trinh & ting
ham, gia tri phat sinh 312.000.000 dong. Ngay 10/7/2015, hai bén tiép tuc ky Phu luc
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hop déng mo rong quy md nha hang tiéc cudi, gia tri phat sinh 1a 562.000.000 dong.
Téng gia tri Hop dong va cac Phu luc hop dong 14 2.974.000.000 dong.

Qua trinh thyc hién hop déng, Cong ty T thi cdng cong trinh dén thang 7/2016
thi hoan thanh. Sau khi kiém tra toan bo cong trinh, 6ng M , ba Th ¢d yéu cau stra chira
mot s6 diém cua cdng trinh; Cong ty T ¢6 cho cdng nhan dén stra chita theo yéu cau
cia 6ng M , ba Th . Thang 9/2016, Trung tdm hoi nghi tiéc cudi MT dua vao sur dung.
congty T thong bao yéu cau dng M , ba Th thanh toan cac khoan ng con lai cho Cong
ty T nhung 6ng M , ba Th cho rang cong trinh thi cong khong dam bao chét lugng,
thAm dot nén chua thanh toan sd tién con lai cho Cong ty T. Cong ty T ¢6 yéu cau
6ng M , ba Th liét ké nhitng 15i cin sira chita @& Cong ty khic phuc nhung 6ng M , ba
Th khdng hop tac; khi Cong ty T ra thong bao nghiém thu coéng trinh thi éng M , ba
Th khdng dong ¥ nghiém thu cong trinh. Pén nay cong trinh nha hang, tiéc cudi MT
da dua vao st dung, nhung 6ng M , ba Th méi thanh toan cho Cong ty T
2.703.000.000 ddng, so tién con lai 271.000.000 dong chwa thanh toan.

Nay, Cong ty T yéu cau 6ng Tran Van M , ba Nguyén Thi Th thanh toan cho
congty T so tién 271.000.000 dong.

- Bi don la éng Tran Vian M , ba Nguyén Thi Th trinh bay:

Ong, Ba théng nhat voi 101 khai cia nguyen don vé viéc ky Hop dong thi cong
xay dung nha hang tiéc cudi MT nhu trén, tong gia tri Hop dong va Phu luc h0’p dong
1a 2.946.000.000 dong. Ong, Ba di tam ung thanh toan cho Cong ty T sb tién
2.689.425.000 dong, con lai 256.575.000 dong chua thanh toan, boi 18: Qua trinh thi
cong, Cong ty T thi cong cham tién do, cong trinh khong dam bao chat lugng, nhiéu
han muc khong thyuc hién nhu: khong son tran, khong trét Iop son 16t chong tham, hau
qua lam nudc ngdm vao trong tda nha mdi khi troi mua; tang ham khong to tudng,
khéng c6 bién phap khic phuc khién bi ngip lut khi trdi mua; khong c6 so dd hé théng
6ng nude, khién mdi khi nude 1o ri khong biét & vi tri nao, phai duc tuong tim vi tri.
Ong, Ba da nhiéu 1an yéu cau cong ty T khéc phuc, nhung khong thuc hi¢n, Ong, Ba
d3 thué don vi khac thuc hién voi tong sb tién 168.000.000 dong.

Hon nita, tai Hop dong quy dinh vé gia tri thanh toan 1a 10% gia tri hop dong
(294.600.000 dong) chi giao khi nao bén 6ng M , ba Th nhan mit bang dua vao sir
dung; nhung phia Cong ty T khoéng thuc hién ban giao nghiém thu céng trinh cho
Ong, Ba. Cong ty T tu y dimg thi cong va bo cong trinh ngdn ngang nén Ong, Ba phai
thué ngudi don vé sinh, khic phuc nhitng 15i chua hoan thanh caa cong trinh.

Ong, Ba khong dong ¥ theo yéu cau khéi kién ciia Cong ty T . Ong, Ba yéu cau
Toa an cho trung cau co quan chuyén mén doc 1ap dé tham dinh, nghiém thu va lap
bién ban ban giao coéng trinh nhu théa thuan trong hop dong da ky. Trudong hop bén
nao vi pham sé& chiu trach nhiém vé moi chi phi ciing nhu boi thudng thiét hai theo quy
dinh cua phap luat.

- Tai Ban an din sw so tham sé 28/2017/DS-ST ngay 16/10/2017, Toa &n
nhan din huyén K , tinh Pik Lik quyét dinh:
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Can cir vao khoan 3 Diéu 26; diém a khodn 1 Diéu 35; diém a khodn 1 Diéu 39;
Diéu 147; Diéu 217; Diéu 227; khodan 2 Diéu 244; Diéu 264; Diéu 266, Diéu 267 Bé
ludt t6 tung dan su;

Ap dung cdc Piéu 290; 388; 389; 390; 402; 405; 408 BLDS nam 2005; Diéu
688 BLDS nam 2015, cac Diéu 7; 122; 123; 124; 138; 139; 140, 141; 143; 144 Ludt
xdy dwng; Diéu 24; khodn 2 diéu 27 Phdp lénh s6: 10/2009/UBTVQH 12 ngay
27/02/2009 ciia Uy Ban Thwong Vu Quoc Héi quy dinh vé 1é phi, an phi toa dn.

Tuyén xir: Chdp nhdn mét phdan yéu cau khoi kién cia nguyén don Céng ty
TNHH tw van thiét ké thi cong xdy dung T .

Budc 6ng Tran Vian M va ba Nguyén Thi Th phdi hoan tra cho Céng ty TNHH
tur vén thiét ké thi cong xdy dung T sé tien 271.000.000 dong (Hai tram bay muoi mot
triéu dong).

Dinh chi mét phan cau yéu cau khdi kién ciia nguyén don Cong ty TNHH tw vin
thiét ké thi cong xdy dung T déi véi sé tién 43.000.000 dong (Bon muwoi ba triéu dong)
ma Cong ty TNHH tw vdn thiét ké thi cong xdy dung T da tw nguyén rit trong qué
trinh gidi quyét vu dn va tai phién toa.

Tda 4n cap so tham con quyét dinh vé an phi, 14i sut cham tra thi hanh an; quyén
va nghia vy thi hanh 4n va tuyén bd quyén khang céo theo quy dinh ctia phap luat.

- Ngay 30/10/2017, bi don ba Nguyén Thi Th khang céo toan bo Ban an dan su
so tham,

- Tai Ban an din sy phiic thim sé 70/2018/DSPT ngay 20/4/2018, Toda &n
nhan dan tinh Pak Lik quyét dinh:

[1]. Can cit vao khoan 2 Piéu 308, Diéu 309 Bé ludt t6 tung dan sy ndm 2015;

Chdp nhdn mét phan don khang cdo cia bi don ba Nguyén Thi Th - Sira mot
phan ban dn so tham so: 28/2017/DS-ST ngay 16 thang 10 ndm 2017 ciia TOa an nhan
dan huyén K , tinh Ddk Lik.

[2]. Can cit vao khodn 3 Piéu 26; diém a khoan 1 Diéu 35, diém a khodn 1 Diéu
39; Diéu 147; Diéu 217; Diéu 227, khodn 2 Diéu 244; Diéu 264, Diéu 266; Diéu 267
Bé ludt t6 tung dan su;

Ap dung cdc Diéu 290; 388; 389; 390; 402; 405; 408 BLDS ndm 2005; Diéu
688 BLDS ném 2015, cdc Piéu 7; 122; 123; 124, 138; 139; 140; 141; 143; 144 Ludt
xdy dung; Diéu 24; khodn 1 khodn 2 diéu 27 Phdp 1énh sé: 10/2009/UBTVOH]I2 ngdy
27/02/2009 ciia Uy ban Thuong vu Quéoc Hoi quy dinh vé 1¢ phi, én phi toa dn.

Tuyén xu:

Chdp nhdn mét phan yéu cdu khéi kién ciia nguyén don Céng ty TNHH tw vin
thiét ké thi cong xdy dung T : Budc éng Tran Vin M va ba Neguyén Thi Th phdi thanh
toan cho Céng ty TNHH tuw vén thiét ké thi cong xdy dung T sé6 tien 201.000.000 dong
(Hai tram 1é mét triéu dong).



Bdc mét phan yéu cdu khéi kién ciia nguyén don Cong ty TNHH tw vin thiét ké
thi cong xdy dung T doi véi yéu cau buée ong Tran Vin M va bd Nguyén Thi Th phdi
thanh todn tién thi cong cong trinh la 70.000.000 dong (Bay muwoi triéu dong).

Dinh chi mét phan cau yéu cau khoi kién ciia nguyén don Céng ty TNHH tw vén
thiét ké thi cong xdy dung T doi véi sé tien 43.000.000 dong (Bon muwoi ba triéu dong)
ma Céng ty TNHH tw vin thiét ké thi cong xdy dung T da tw nguyén rit trong qué
trinh gidi quyét vu dn va tai phién toa.

Toa an cap phiic thim con quyét dinh vé an phi, 13i suat cham tra thi hanh éan,
quyén va nghia vu thi hanh an cta cac duong su.

- Ngay 10/5/2018, ba Nguyén Thi Th c6 don dé nghi giam d6c tham yéu cau
huy Ban 4n dén sy so thim, Ban an din sy phtc thim néu trén dé giai quyét lai.

- Tai Quyét dinh khang nghi giam ddc tham s6 124/QDKNGDT-VKS-DS ngay
16/11/2018, Vién truong Vién kiém sat nhan dan cap cao tai Pa Nang khang nghi Ban
an dan sy phac tham néu trén; dé nghi Uy ban Tham phan Toa 4n nhan dan cip cao tai
Pa Ning xét xr giam dbc tham hay Ban an phuc tham va Béan 4n so tham sd
28/2017/DS-ST ngay 16/10/2017 ctia Toa an nhan dan huyén K , tinh Pak Lik; giao
hd so cho Toa an nhan dan huyén K , tinh Pak Lak giai quyét lai theo ding quy dinh
cua phap luat

- Tai phién toa giam ddc thim, dai dién Vién kiém sat nhan dan cép cao tai DBa
Néng dé nghi Hoi dong xét xir giam ddc tham chip nhan toan bo khang nghi cua Vién
treong Vién kiém sat nhan dan cap cao tai Pa Néng.

NHAN PINH CUA TOA AN:

Ngay 04/4/2015, ba Nguyén Thi Th (bén A, chii dau tw) va Congty T (bén B-
bén nhan thi cong) ky Hop dong thi cong xdy dung sb 04/2015/TNL, ndi dung: bén A
giao khoan cho bén B thi cong xdy dung toan bo phan nhan céng phan thd va hoan
thién (khong bao gdm phan nhan cong dong tran va thi cong noi that) cong trinh Nha
hang tiéc cudi Nhu Y (nay la Nha hang tiéc cudi MT ) tai 504-506 dudng Giai Phéong,
thi trdn P , huyén K , tinh Pak Lik, gia tri hop dong 2.100.000.00d. Ngay 05/6/2015,
hai bén ky Phu luc hop dong vé viéc “mé rong quy md nha hang tiéc cudi tang ham
27, gia tri Phu luc hop déng 1a 312.000.000 déng. Ngay 10/7/2015, hai bén tiép tuc ky
Phu luc hop dong goi thau “mé rong quy mod nha hang tiéc cudi”, gia tri Phu luc hop
dong 1a 562.000.000 dong (sau d6 hai bén diéu chinh Phu luc hop dong nay tir
562.000.000 dong xudng con 524.000.000 dong). Tong gia tri Hop dong va Phu luc hop
dong 1a 2.946.000.000 dong.

Qua trinh thyc hién hop ddéng, Cong ty T thira nhan dng M , ba Th di thanh
toan cho coéng ty T 2.675.000.000 dong, con ng 271.000.000 ddéng, dén nay chua
thanh toan. Con dng M , ba Th cho rang tong gia tri Hop dong va Phuy luc hop dong 1a
2.946.000.000 dong; Ong, Ba da tam tng cho Cong ty T s6 tién 2.689.425.000 dong,
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con lai 256.575.000 ddng chua thanh toan. Ly do chua thanh toan du s6 tién thi cong
vi Cong ty T thi cong cham tién do, cong trinh thi cdng khong dam bao chét luong,
khong khéc phuc sira chira, khong nhiém thu ban giao cong trinh nén Ong, Ba di thué
don vi khac thuc hién véi sb tién 168.000.000 dong. Ong, Ba khong dong v yéu cau
cua Congty T .

Xem x¢&t cac tai liéu, ching cur ¢6 tai hd so vu 4n, théy:

[1]. V& chat luong cong trinh va chi phi sira chita, khic phuc cong trinh:

Ong M, ba Th cho rang chat luong thi cong chwra dam bao gay tham dot, mot sb
hang muc chua hoan thanh, Ong, Ba c¢6 yéu cau Cong ty T khic phuc nhung Cong ty
khong thyc hién; con Cong ty T cho rang sau khi nhan duoc yéu cau ctua 6ng M, ba
Th vé viéc khic phuc nhitng hang muc chua dam bao chat luong, Céng ty T c6 khic
phuc; tuy nhién Cong ty T khong cung cap duoc cac tai liéu, chimg cir thé hién co
Khic phuc, stra chita theo yéu cau cua dng M , ba Th . Trong khi dé, bi don 1a 6ng M,
ba Th trinh bay va cung cap chimg ctr thué nguoi khac thuc hién viéc khic phuc nhimg
hang muc chua dam bao chét luong cua cong trinh, cu thé: thué 6ng Nguyén Van Kh
dao dat, to twong, lam bé phot nudc ham cau, 16t gach tam cap san khau; ong Pham
Dinh T, ba Nguyén Thi V lam vé sinh ong Nguyén M son tran; ong Nguyén Vin D
lam san khau ong Chlen lam cong 6p gach tudong; nhiing nguol nay deu thi cong xong
va viét glay nhan tién cta ba Th tong cong 168.000.000 déng. Cac gidy nhan tién trén
da duoc kiém tra d6i chiéu voi ban gdc do ba Th xuét trinh va co 10i trinh bay ciia 6ng
Nguyén Vian Kh xac nhéan viéc thi cong cho ba Th . Pong thoi, Thira phat lai Pak Lik
tién hanh 1ap Vi bang ghi nhan hién trang Nha hang tiéc cuéi Nhu Y, cu thé: “Hién
trang sut, lun, gach vo tai goc bén phai tir ngodi cong chinh vdo gach op twong bi
bong troc, co hién tuwong xi mang niet (sat thém sanh chmh) Ta ang hdam c6 hién twong
tham mm’c twong moc, am wot va dong mudc dum nén gach... Tang 1 (khu Karaoke)
gach op chdn twong bi bong roi ra ngodi... Tang 2: hai tru trang tri giita sanh chinh
c6 vét mirt ngang gitta tru... bén phdi sanh chinh tu ngoaz vdo ¢6 06 vét niit trén
twong... Tang 3: goc phdi san khdau gach dp chan twong bi mdt... Twong phia bén héng
phdi nha hang cé xudt hién nhiéu vét mit kéo dai & vi tri tang 1 va tang 2, kém theo
Vi b.%mg €6 12 hinh anh va 04 video ghi nhan su viéc trén. Nhu vay, 101 trinh bay cia
6ng M , ba Th 1a ¢ co s, pht hop vé6i Vi bang do Thira phat lai Pak Lk ghi nhan,
phu hop véi cac tai liéu do 6ng M , ba Th thué nguoi khac thyc hién cong viéc stra
chita, khic phuc nhiing hang muc céng trinh chua dam bao chat lugng, nén co co s
xé4c dinh chat lugng cong trinh xay dung Nha hang tiéc cudi MT do Cong ty T thi
cong chua dam bao, con phai stra chita, khac phyuc nhiéu han myc.

Cin ct Diéu 125 Luat xdy dyng nim 2014 va Diéu 35 Nghi dinh s6
46/2015/ND-CP ngay 12/5/2015 cta Chinh phu vé quéan 1y cong trinh va bao tri cong
trinh xay dung thi Cong ty T phai c6 trach nhiém khéc phuc, sira chita, bao hanh cong
trinh xay dung do minh thi cong. Tuy nhién, Cong ty T khong thuc hién nén éng M ,
ba Th phai thué ngudi khac khic phuc, sira chita. L& ra khi giai quyét tranh chap, Toa
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an cap so tham, Toa an cap phiic tham phai xac minh, danh gia tinh hop phép cta cac
tai liéu, chimg ctr do 6ng M , ba Th cung cap, nhung Toa an cic cap khong thyc hién
1a thiéu sét, vi vAy can phai xac minh lam r3; trén co s& d6 moi ¢o cin ctr xac dinh
chinh xac s tién 6ng M , ba Th chi ra stra chita, khic phuc nhiing han muc ¢6ng trinh
khong dam bao chit lugng.

[2]. V& x4c dinh gia trj thi cong cong trinh:

Qua trinh thi céng, Céng ty T phai c6 trach nhiém thuc hién viéc nghiém thu,
1ap Nhat ky cong trinh dé hai bén ky xac nhén tién do thi cong, nhiing cong viéc cu thé
thi céng tir khi thi cong cho dén khi ban giao cong trinh dua vao st dung theo thoa
thuan quy dinh tai Diéu 6, Diéu 7 Hop dong thi cong xdy dung ma cac bén di ky.
Dong thoi, khi ban giao cng trinh xay dung, nha thau thi cdng xay dung phai giao cho
cha dau tu céc tai liéu gom ban vé hoan cong, quy trinh huéng dan van hanh, quy trinh
bao tri ¢ong trinh, danh muc cac thiét bi, phu ting, vat tu du trit thay thé va cac tai liéu
can thiét khac c6 lién quan theo quy dinh tai khoan 3 Diéu 124 Luat xay dyng nim
2014. Song tai ho so vu an thé hién Cong ty T khdng lap Nhat ky cong trinh, khong
1ap bién ban nghiém thu timg phan va toan bd cong trinh, khong cung cap duoc ban vé
hoan cong va cac van dé khac néu trén cho 6ng M , ba Th 1a vi pham khoan 2 Diéu
123 Luat Xay dung nam 2014 va vi pham cam két trong hop dong 2 bén ky két nén
chua c6 co so xéac dinh s6 liéu vé khdi lugng thi cong cua Cong ty T ? gia tri thi cong
bao nhiéu? dé tir d6 1am co s& cho viée thanh quyét toan, dua cong trinh vao sir dung.

[3]. Cong ty T cho riang Cong ty c6 giri cho 6ng M, ba Th thong bao nghiém
thu cong trinh ngay 26/8/2016 theo Phiéu bao phat ngay 09/12/2015; nhung thiy ring
tai thoi diém thang 12/2015, cong trinh dang thi cong dén thang 7/2016 mdi ngung thi
cong, nén viéc Cong ty T cho rang c6 gui Bién ban nghiém thu cong trinh cho 6ng M ,
ba Th nhan 1 khong diing thyc té.

[4]. Qua trinh giai quyét vu 4n, bi don dng M , ba Th cho rang chét luong cong
trinh khong bao dam nhu: khong son tran, khéng trét 16p son 16t chdng tham hau qua
lam nudc ngdm vao nha, tang ham 2 khong to tudng cling nhu cac bién phap khic
phuc khién bi ngap lut khi troi mua... Ong M, ba Th ¢d yéu cau Toa an xem xét tham
dinh hién trang cong trinh xay dung. Tda 4n cép so tham ra Quyét dinh xem xét tham
dinh tai chd s6 02/2017/QD-XXTDTC ngay 02/8/2017 va c6 Gidy bao cho bi don s&
xem xét thdm dinh tai chd vao lic 08h ngay 11/8/2017, nhung thyuc té Toa an cip so
tham khong tién hanh xem xét tham dinh tai chd, Toa an cap phiic tham ciing khdng
thuc hién dé xac dinh hién trang cong trinh xay dung nhu thé nao? c6 dang nhu 10
khai cta bi don trinh bay hay khong? ma chi can ctr vao 101 khai cua nguyén don xéc
dinh cong trinh thi cong dam bao chat lugng va chap nhan yéu cau khoi kién cia
nguyén don 1a chwa bao dam quyén va nghia vu ctia cic duong sy, vi pham thu tuc t6
tung quy dinh tai Piéu 101 B luat td tung dan su.

Hoi ddng xét xir giam dbc tham thdy can phai 1am 16 cac van dé néu trén dé lam
co s& cho viéc thanh quyét toan hop dong cuia cic bén duong su. Khang nghi giam dbc
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tham cuia Vién trudong Vién kiém sat nhan dan cap cao tai Pa Nang la c6 co s& nén
dugc chap nhan.
Vi cac 1€ trén,

QUYET PINH:

Cin cir diém b khoan 1 Diéu 337; khoan 3 Diéu 343 va Diéu 345 Bo luat tb tung
dan su;

1. Hay toan b Ban 4n dan sy phuc tham sb 70/2018/DSPT ngay 20/4/2018 cua
Tda 4n nhan dan tinh Dk Lik va Ban 4n dan sy so tham s 28/2017/DS-ST ngay
16/10/2017 ctia Toa an nhan dan huyén K , tinh Pak Lik di giai quyét vu an “Tranh
chdp hop dong xdy dung”, giita nguyén don 1a Cong ty trach nhiém hiru han tu van
thiét ké thi cong xay dung T véi bi don 1a vo chong ong Tran Vin M , ba Nguyén Thi
Th:

2. Giao hd so vu an cho Toa &n nhan dan huyén K , tinh Pik Lik dé xét xtr lai
theo thu tuc so tham.

Noi nhén: TM. UY BAN THAM PHAN
- Toa an nhan dan tinh Pak Lik (dé biét); PHO CHANH AN -CHU TQA PHIEN TOA
- Vién truong VKSNDCC tai Pa Ning (dé biét);
- Toa &n nhan dan huyén K,
tinh Pak Lak ((2 ban kém ho so vy an
dé giai quyét so tham lai);
- Chi cuc Thj hénp an dan sy huyén K, (Pa ky)
tinh Dak Lak (dé thi hanh);
- Cac duong sy (theo dia chi);
- Luu: Phong luu trir ; Phong Giam doc kiém tra

vé& DS-KDTM-LP va hd so vu an. Nguyén Vin Buong



