TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
TINH YEN BAI Poc lap- Tw do- Hanh phuc

Ban 4n s6: 07/2023/DS-PT
Ngay 09-3-2023.
V/v: Tranh chip vé khai thac, sir dung
tai nguyén nudc

NHAN DANH
NUGOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH YEN BAI

- Thanh phéin Hpi dong xét xir phiic thdm gom co:

Tham phén - Chii toa phién toa: Ong Tran Trung Hai

Cdc Thiam phdan: Ong Vil Diing

Ba Pham Mai Hing

- Thar ky phién toa: Ba Nguyén Thu Tra - Thu ky Toa 4n nhan dan tinh
Yén Bai.

- Dgi dién Vién kiém sdt nhan dan tinh Yén Bdi tham gia phién toa: Ba
Nguyén Thi Thu Ha - Kiém sat vién.

Ngay 09 thang 3 nam 2023, tai tru s& Toa an nhan dan tinh Yén Bai, xét
xt phiic tham cong khai vu an dan su thy 1y sb: 28/2022/TLPT-DS ngay 08
thang 11 nam 2022, vé viéc: Tranh chip vé khai thac, st dung tai nguyén nudc
do Ban an dan su so tham s6: 01/2022/DS-ST ngay 29-9-2022 cua Toa an nhan
dan huyén MCC, tinh Yén Bai bi khang cao. Theo Quyét dinh dua vu an ra xét
xtr phuc tham sé: 01/2023/QD-PT ngay 09 thang 02 nam 2023, giita cac duong
su:

1. Bong nguyén don:

1.1. Anh Lo A S, sinh nam 1978;

1.2. Ong L& A C (tén goi khac Lo A Chiu), sinh nam 1964;

1.3.Ong Lo A T, sinh nam 1958; ving mit.

1.4. Anh Lo A Pha, sinh nam 1978; ving mat.

1.5. Anh Lo A D, sinh nim 1985; ving mat.

Ngueoi dai dién theo uy quyén cho éng Tiia, anh Pha va anh Di: Anh Lo A
Svaodng Lo A C. (Theo giay uy quyén lap ngay 18-02-2022). Béu c6 mat.

2. Bi don: Ong Giang A E, sinh nam 1965; ¢6 mit.

1



3. Nhitng ngueoi c6 quyén loi, nghia vu lién quan:

3.1. Ong Lo A X, sinh ndm 1955; ving mit.

3.2. Ong Giang A B, sinh nim 1962; c¢6 miit.

3.3. Ong Giang A L, sinh nim 1963; c6 mit.

3.4. Anh Giang A F, sinh nam 1985; c¢6 mat.

3.5. Anh Giang A G, sinh nam 1997; ¢6 mat.

Cung tra tai: Ban DCN, xa LC, huyén MCC, tinh Yén Bai.

4. Nhitng ngwoi khang cdo: Ong Giang A E - 1a bi don; cac ong Giang A
B, Giang A L, Giang A F va Giang A G - 1a nguoi ¢6 quyén loi, nghia vu lién
quan.

5. Nguoi phién dich tiéng Mong:
5.1. Ong Giang A K - Can b Ban Dan van Tinh iy Yén Bai; c6 mit.
5.2. Ong Sting A H - Can bd Bao Yén Bai; c6 mit.

NOI DUNG VU AN

Tai don khoi kién dé ngay 18-02-2022, cac ban khai tiép theo va tai phién
tda, anh Lo A S va 6ng Lo A C trinh bay c6 ndi dung duoc tom tat nhu sau:

Ngué)n nudce tai khu vuc Ta Chi Pua thugoc Ban DCN, x& LC, huyén
MCC, tinh Yén Bai dugc cac ho gia dinh L0 AS, L6 AC, L6 AT,Lo APva
LS A D khai pha lam muong tir nam 1993. Khi chuén bi dao muong nuéc, anh
Lo A S da hoi 6ng Lo A C (lac d6 1a truong Ban DCN) va 6ng Giang A M (la
bb dé ctia anh Giang A E): “Chau muén khai hoang muong nudc & trén dau
nguon cia bac vé 1am rudng bac c6 nhat tri khong 2. Ong M tra 10i: “Nudc thi
lo gi. So 1am rudng khong chin théi. O dudi bac 1am con khong chin. Chau lam
xem c6 chin khdng”. Su viéc nay c6 6ng Lo A N (Sinh nam 1978, cung tra tai
ban DCN) biét. Sau d6, anh S ciing anh em trong gia dinh ddo muong nudc tir
nam 1993 dén nam 1995 thi c6 nudc dé lam rudng bac thang. Nam 2020, anh
Giang A | 1a con ctia 6ng Giang A L dén pha muong nude cua anh Ly A S. Anh
S da bao Bi thu Chi bd nho giai quyét thi anh | khong pha nita. Pén thang
5/2021, anh Giang A Q va anh Giang A | (déu 1a con ong L) lai dén pha muong
nude cua anh S. Anh Lo A P di stra muong nudc thi bat gip anh Q va anh | dang
pha muong nudc cta anh S nén hai bén xay ra tranh chap. Ngay 27-6-2021, Bi
thu Chi bo va Truéng Ban DCN da giai quyét theo huéng: Nhém ho ong Ly A S
dugc st dung ca hai ngudn nudc, con lai bao nhiéu ho 6ng Giang A L duoc
dung by nhiéu. Khong nhat tri v6i cach giai quyét ciia Truong Ban DCN, ong
Giang A E 1a anh trai ciia 6ng Giang A L d3 1am don dé nghi 1anh dao x4 LC
giai quyét. Ngay 16-7-2021, Uy ban nhan dan x4 LC di giai quyét theo hudng:

2



Chia mach nudc to thanh 03 phan Nhoém ho 6 ong E duogc str dung 02 phan nhom
ho ong Su duge sir dung 01 phan. Khong nhét tri véi cach giai quyét ciia Uy ban
nhan dan x& LC, nhém ho anh S dd c6 don dé nghi Uy ban nhan dan huyén
MCC giai quyét. Uy ban nhan dan huyén MCC da giai quyét theo hudéng: Nhom
hoé ong Lo A S duoc quyén st dung % ngudn nude co luu luong 60 mmi/s.
Nhom hé 6ng Giang A E duoc huong % ngudn nudce trén va duge hudng thém
ngudn nudc cd luu lugng 27 mml/s. Do nhém ho ong Ly A S khong dong ¥ véi
Quyét dinh giai quyét tranh chip ciia Uy ban nhan dan huyén MCC nén c6 don
khoi kién yéu cau Toa an nhan dan huyén MCC giai quyét theo hudéng nhom ho
6ng S duoc str dung ca hai ngudn nude va khong chip nhan chia nude cho nhém
ho ong Giang A E.

* Pé chimg minh cho yéu cau ciia minh, 6ng S di giao ndp cho Toa 4n
nhirng tai liéu, chung clr sau:

- Ban chinh bién ban hoa giai do Uy ban nhan dan x& LC 1ap ngay 08-7-
2021 (BL 49);

- Ban chinh Béo cdo sb: 05/BC-KTTT ngay 24-01-2022 cia Co quan
Kiém tra - Thanh tra thudc Uy ban nhan dan huyén MCC vé viéc giai quyét
tranh chip ngudn nudc gitta nhom gia dinh 6ng Lo A S va nhém gia dinh 6ng
Giang A E, cu tra tai Ban DCN, xa LC (BL 46, 47).

* Trong qua trinh giai quyét tai Toa &n nhan dan huyén MCC:

- Ong Giang A E thira iy quyén ciia ong Giang A B trinh bay (BL s
85) c6 noi dung dugc tom tat nhu sau: Ngudn nude dang tranh chap véi nhém
h6 anh S duoc 0ng E st dung tir nam 1977, la khe nuéc ma 6ng E sir dung lai
ctia 6ng Nu Cha. Khi 6ng T va anh S m¢é muong nudce thi khong hoi va khéng
duogc su nhét tri ctia 6ng E. Phat hién éng T (B6 cua S) md muong nudc di qua,
6ng E da noi vai ong T thi 6ng T bao co6 ngudn nude riéng va cd mang vat qua
muong ctia 6ng E nén 0ng E thoi khong ndi nira. Nam 2020, cac chau cua ong E
thiéu nudc 1am rudng nén da thao nudc vé rudng thi anh S khéng cho nén méi
xay ra xich mich. Pén thang 5/2021, do anh S mé rudng to hon nén khong du
nudc tudi tiéu va chan hét dong nude chay vao rudng cua cac chau 6ng E nén
moi xdy ra tranh chip ngudén nude. Ong E dé nghi Hoi dong xét xir giai quyét
cho nhom ho éng E duoc sir dung ca hai ngudn nudc dang tranh chap tai khu
vuc Ta Chi Pua, Ban DCN.

- Ong Giang A L trinh bay (BL sb 102, 103) ¢6 ndi dung dugc tom tit
nhu sau: Muong nudce cua téi do anh t6i la Giang A E mé va chia cho t6i. Sau
khi anh S va 6ng M m¢ muong nudce thi t6i dugc bd me chia rudng va khai
muong méi. Tir muong cua toi dén muong cua anh S khéng c6 muong nao, chi
c6 muong cua anh S chan ngang dong chay cua toi. Khi thao nudc vao rudng,
t6i chin hét dong chay lai. Ngudn nudc chinh dang do 6ng E quan 1y. Trong luc
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Toa an dang giai quyét thi c6 ngudi phd muong nudc ciia anh S. Toi khong biét
1a ai nhung chic chi anh em t6i phia dudi pha. B6 toi 1a Giang A M da chét tir
thang 5/2022. Con muong cua toi chi c6 toi sir dung. Trudc day ching toi st
dung nudc binh thuong. Tt khi anh S mé thém rudng nén khong dt nudc mai
xay ra tranh chap véi chiing t6i. Anh em ho Giang va anh em ho L& khong co
mau thuin gi. Chiing t6i séng cting ban va van c6 tinh lang nghia x6m. Do anh S
khong biét sir dung nudc va mudn chiém hét nudc cua ching toi nén ching toi
m&i pha khong cho anh S nira.

- Anh Giang A G trinh bay (BL s 104, 105) c6 noi dung dugc tom tit
nhu sau: Toi ¢6 02 muong din nudc vé rudng, 01 muong cii va 01 muong méi
lam. Muong cii do bd t6i 1a Giang A O cling c4c bac t6i 1a Giang A E va Giang
A B khai pha tir ndm nao toi khéng biét. Muong nay nim nao c6 mua thi c6
nudc, ndm nao khong mua thi thiéu nudc. Muong méi do me va vo chdng toi
khai pha tir 1au, t6i khong nhd vao nam nao. T6i c¢6 04 thira rudng, binh thuong
thi da nuéc. Néu anh S chan & phia trén thi khong di nude dé lam rudng. Tranh
chap xay ra khi anh S m¢ thém rudng nén thiéu nudc. Thang 11/2022, Thanh tra
huyén MCC giai quyét chia d6i ngudn nude to thi chung t6i nhat tri vi anh S con
c¢6 ngudn nudc khac nhung anh em ho Lo khong dong y. Viée chung tdi pha
muong cua anh S dé 14y nude vé rudng nam nao cling c¢6 nhung anh em ho L&
khéng ndi gi.

- Anh Giang A F, trinh bay (BL 109, 110) c¢6 noi dung duoc tom tat nhu
sau: Toi 1a em Ut cua anh Giang A E va c6 sir dung chung ngudn nudc véi anh
E. T6i c6 02 thira ruéng dudi ngudn nudc dang tranh chdp. Pau nam thi thiéu
nuée, dén mua mua thi di nude. Toi tranh chap ngudn nude véi anh S va anh C
vi cac anh d3 c6 ngudn nude khac roi. Rudng cua t6i 13 do bd me t6i 1a Giang A
M va Sung Thi T1 khai pha khi tdi con bé..

- Ong Lo A X trinh bay (BL s6 106, 107) ¢6 noi dung dugc tom tat nhu
sau: Khe nudc dang tranh chép giita cac ho tai khu vuc Ta Chi Pua, Ban DCN
duogc toi st dung tir ndm 1990. Tdi ¢6 cho 6ng Giang A E phan dat ma hién nay
da khai pha thanh ruéng va cung st dung khe nudc vai toi. Toi sir dung khe
nude ndy trude nhung do t6i nhidu nudce, khong sir dung hét nén khong tham gia
tranh chap.

* Tai Quyét dinh sé: 143/QD-UB ND ngay 27-01-2022 ctia Uy ban nhan
dan huyén MCC, tinh Yén Bai di quyét dinh:

“Piéu 1: Thong nhat giai quyét tranh chip 02 ngudn nudc tai dia diém
“Lir Ta Dé (Ta Chi Dua)” gitta nhém ho 6ng Lo A S va nhom ho 6ng Giang A E
cung tri tai Ban DCN, xa LC nhu sau:



Ngudn nudc dang tranh chap (ngudn thtr nhét) tai thoi diém xic minh
ngay 24-01-2022 vai luu lugng nude chay khoang @ 60mml/s dugce chia thanh
02 phan bang nhau:

1. Nh6ém ho ong Lo A S dugce st dung %4 ngudn thir nhat.

2. Nhom ho ong Giang A E duoc st dung % ngudn thtr nhat va hudng
thém nguodn thir hai ¢6 luu Iwgng nude chay khoang @ 27mml/s”.

* Tai Ban 4n dan sy so thdm s6: 01/2022/DS-ST ngay 29-9-2022 cta Toa
an nhan dan huyén MCC, tinh Yén Bai da quyét dinh:

Cian cr khoan 8 Diéu 26; Diéu 35; Diéu 39; Diéu 48; Diéu 147; biéu 157;
Diéu 271, Diéu 272; Piéu 273 cua Bo luat T tung dan su; biéu 5; Diéu 252;
Piéu 253 ctia Bo luat Dan su; Piéu 76 Luat Tai nguyén nudc; Diéu 166; Diéu 170
Luat Pat dai; diem d khoan 01 Diéu 12 Nghi quyéet so 326/2016/UBTVQH14
ngay 30-12-2016 ctia Uy ban Thuong vu Quoc hdi vé an phi, 1¢ phi Toa an:

1. Chap nhan mot phan yéu cau khoi kién ciia déng nguyén don.

Cacong Lo AS, Lo AC,Lo AT, Lo AP, Lo AD duogc st dung chung
nguén nudc tai dia diém Ta Chi Pua thudc Ban DCN, x4 LC, huyén MCC co tu
can nhu sau: Bac: Giap ruong 6ng Phang A U (trén diém cat gitra muong va khe
suoi); Nam: Gidp dong chay xudng dudi (dudi diém cat gifta muong va khe
suoi); Pong: Giap nuwong tao cua 6ng Giang A N1; Tay: Giap ring phong hd
Ban DCN.

* Cac ong Giang A E, Giang A B, Giang A L, Giang A F va Giang A G
dugc st dung chung nguén nude tai dia diém Ta Chi Pua thudc Ban DCN, x&
LC, huyén MCC c6 tr can nhu sau: Cac mat dong, tady, nam, bac déu giap rung
phong ho Ban DCN.

Ngoai ra, ban 4n so tham con tuyén vé an phi, viéc chiu chi phi té tung,
quyén khang cao va cac quyén vé thi hanh an dan su cho cac duong su.

Ngay 06-10-2022, 6ng Giang A E va cac 6ng Giang A B, Giang A L,
Giang A F va Giang A G khang cao toan by ndi dung ban an so tham.

* Tai phién toa phtic tham:

Ong S va dng C van giir nguyén yéu cau khoi kién va dé nghi Hoi dong
xét xtr phic tham khong chap nhan khang cao cia nhém ho gia dinh 6ng Giang
AE.

Céac 0ng Giang A Gia, Giang A B, Giang A L, Giang A F va Giang A G
van gilt nguyén noi dung khang céo.

Cac duong sy khong xuit trinh thém tai liéu, ching ¢ va khong thoa
thuan dugc véi nhau vé viée giai quyét vu an.
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Dai dién Vién kiém sat nhan dan tinh Y&n Bai tham gia phién tda phat
biéu ¥ kién duoc tom tit nhu sau:

- V& viéc tuan theo phap luat cia Tham phan, Hoi dong xét xir, Thu ky
Toa &n va cac duong su tir khi thu 1y vu an phuc thim dén truée khi Hoi dong
xét xtr nghi an vé co ban da thuc hién dung cac quy dinh ctia Bo luat T tung
dan su. Tuy nhién, viéc Hoi ddng xét xir phuc thim khong hodn phién toa khi
vang mit 6ng Lo A X 14 vi pham khoan 2 Piéu 296 Bo luat T4 tung dan su.

- V& thu tyc: Khang cdo cua dé)ng bi don trong thoi han luat dinh nén can
dugc xem xét theo thu tuc phiic tham.

- V€ ndi dung: Toa an cap so tham c6 nhiing sai s6t nhu sau:

+ Khong dua v, con cua cac nguyen don, ctua bi don va cua nhirng ngu:0’1
c6 quyén loi, nghia vu lién quan tham gia t6 tung véi tu cach 1a ngudi co quyén
lg1, nghia vu lién quan.

+ Xac dinh céc 0ng Giang A B, Giang A L, Giang A F, Giang A G 1a bi
don la chua phu hop vo1 khoan 3 Diéu 68 Bo luat T tung dan su;

+ Khi to chirc phién hop kiém tra viéc giao ndp, tiép can, cong khai chimg
ctr va phién hoa giai, Toa an cap so tham khong triéu tdp cac d6ng Giang A B,
Giang A L, Giang A F, Giang A G tham gia la vi pham nghiém trong thu tuc to
tung;

+ Viéc ap dung phap luat trong vu an nay, dic biét 1a ap dung Piéu 5 Bo
luat Dan su 1a chua phu hop.

+ Toa an nhan dan huyén MCC c6 lay 16i khai anh Lo A N, sinh nim
1976 va chi Giang Thi R, 45 tudi cung tra tai: Ban DCN, xa LC, huyén MCC
nhung khong dua nhitng nguoi trén tham gia té tung tai phién toa véi tu cach 1a
ngudi lam ching 13 co thiéu sot.

Nhiing sai sot trén ctia Toa an cip so tham khong thé khic phuc dugc tai
Toa an cép phic thim da anh huong dén quyén loi ctia cac duong sy nén dai
dién Vién kiém sat dé nghi Ho1 déng xét xur phuc tham can ci Diéu 148; khoan
3 Diéu 308 B luat T tung dan su: Huy ban 4n so tham sb: 01/2022/DS-ST
ngay 29 thang 9 nam 2022 ctia Toa 4n nhan dan huyén MCC, tinh Yén Bai dé
giai quyét lai theo trinh ty so tham.

NHAN PINH CUA TOA AN:
Can cr vao cac tai liéu, chung ctr ¢6 trong hd so vu an da duoc tham tra

cong khai, ciing két qua tranh tung tai phién toa, Hoi dong xét xtr nhan dinh nhu
Sau:



[1] V& thu tuc:

[1.1] Cac 6ng Giang A E, Giang A B, Giang A L, Giang A F va Giang A
G khang cdo trong thoi han luat dinh, don khang céo c6 du cac ndi dung quy
dinh tai Diéu 272 B luat TH tung dan sy nén dugc xem xét, giai quyét theo thu
tuc phuc tham dan su.

[1.2] Ong Lo A X vang mit tai phien toa phuc thém nhung do 6ng X dang
st dung ngudén nudc khong co tranh chap nén quyén va nghia vu ctia 6ng X
khong lién quan dén viéc khang cdo va su Vang mat cua 6ng X khong anh hu’cmg
dén viéc giai quyét vu an nén Toda an xét xtr vang mit 6ng X theo quy dinh Diéu
296 Bo luat T tung dan sy.

[2] V& ndi dung:

[2.1] Pong nguyén don khoi kién yéu cau Toa &n budc ho gia dinh 6ng
Giang A E cham dut hanh vi khai thac, st dung hai ngudn nudc tai khu vue Ta
Chi Pua, Ban DCN, x4 LC, huyén MCC nén Tda an cap so tham xac dinh quan
hé phap luat co tranh chip trong vu an ndy la tranh chip vé khai thac, sir dung
tai nguyén nudc 1a co can ctr.

[2.2] V& tham quyén giai quyét: Theo khoan 1 Diéu 44 Luat Tai nguyén
nude thi viéc khai thac, sir dung ngudn nudc dang tranh chap thudc trudng hop
khai thac, su dung tai nguyén nudc khong phai dang ky, khong phai xin phép.
Theo khoan 2 Piéu 76 Luat Tai nguyén nudc thi Uy ban nhan dan cap huyén c6
trach nhiém giai quyét tranh chap vé khai thac, sir dung tai nguyén nudc néu
trén. Do khong dong ¥ véi quyét dinh giai quyét tranh chap cua Uy ban nhan
dan huyén MCC nén cac nguyén don da khaoi kién tai Toa an. Viéc Toa an nhan
dan huyén MCC, tinh Yén Bai thu 1y, giai quyét theo thu tuc so thim 1a phu hop
v6i khoan 8 Diéu 26; diém a khoan 1 Diéu 35; diém ¢ khoan 1 Diéu 39 B¢ luat
Tb tung dan sy va khoan 2 Piéu 76 Luat Tai nguyén nudc.

[2.3] Vé x4c dinh ngudi tham gia to tung: Theo don khéi kién dé ngay
18/02/2022 thicac dong Lo A S, L6 A C,L6 AT, Lo A P va Lo A D dé nghi Toa
4n nhan dan huyén MCC giai quyét viéc tranh chip ngudn nudc véi ngudi bi
kién l1a 6ng Giang A E.

Theo khoan 3 Piéu 68 Bo luat TH tung dan sy thi: “Bi don trong vu an
dan su 1a nguoi bi nguyén don khoi kién... dé yéu cau Toa an giai quyét vu an
dan sy khi cho rang quyén va loi ich hop phap cua nguyén don bi nguoi d6 xam
pham”.

Theo khoan 4 Piéu 68 Bo luat TH tung dan sy thi: “Nguoi co quyén loi,
nghia vu lién quan trong vu an dan sy la nguoi tuy khong khoi kién, khong bi
kién nhung viéc gidi quyét vu an dan su co6 li€én quan dén quyén loi, nghia vu
cua ho...”.



Nhu vay, trong vu an nay chi ¢6 6ng Giang A E 1a bi don, con cac ong
Giang A B, Giang A L, Giang A F va Giang A G la nguoi cé quyén lgi, nghia
vu lién quan.

[2.4] Xét khang cao cua cdc 6ng Giang A E, Giang A B, Giang A L,
Giang A F va Giang A G, Hoi dong xét xir thay:

Nguén nude dang tranh chap gom c6 02 ngudn: Ngudn to thudc khe Hang
Nhang Lé ¢6 luu luong khoang @ 60mml/s; ngudén nhé cé luu luong khoang @
27mml/s (vao mua kho). Pay 1a cac ngudn nudce ty nhién va duge cac duong su
khai thac, st dung dé phuc vu san xuét néng nghiép.

Nhom ho anh S khai da din nude tir nguén to vé 1am rudng tir nam 1993.
Tuy nhién, nhém ho dng E cho rang nguén nude trén do ong Giang A Chu (bd
ctia 6ng E) ddp nudc theo muong cii ctia ngudi Mong Lo trude d6 va di st dung
tir ndm 1977. Xét thay, trén thuc té nhém ho anh S va nhém ho 6ng E déu co
qua trinh khai théac, st dung 6n dinh, 1au dai nguén nudc nay dé phuc vu san
xuat néng nghiép 1a phll hop véi Diéu 43 va Diéu 46 Luat Tai nguyén nudc, Vi
Ngudn nudc ty nhién 13 tai nguyén thién nhién thudc s hiru toan dan, do Nha
nuéc dai dién s¢ hiru. Cac cd nhan déu c6 quyén khai thac, sir dung chung
nhung phai ding muc dich, dam bao c6 hi¢u qua theo quy dinh tai cac Piéu 197,
199 va 203 cua B0 luat Dan su.

Sau khi xem xét tai thyc dia thdy ngudn nudc tai khe Hang Nhang Lé
khéng phai 14 ngudn nude duy nhat dé duy tri hoat dong tudi tiéu, san xuat ndng
nghiép ctia nhdm anh S, béi ngoai nguén nudc trén, cac ho gia dinh nguyén don
van con €6 cac ngudn nudc nho khac dé dan vé rudng phuc vu canh tac.

Nhu vy, dé dam bao nguyén tic cong bang, hop 1y trong viéc diéu hoa,
phan phdi ngudn tai nguyén nudc ty nhién phuc vu cho muc dich san xuit néng
nghiép ctia nhém ho gia dinh anh S va nhom ho gia dinh dng E thay can stra ban
an so tham theo hudng: Ca nhom gia dinh anh S va nhom gia dinh 6ng E déu
duogc khai thac, sir dung chung nguén nuéc & khe Hang Nhang Lé c6 luu lugng
khoang 60mml/s bang viéc chia thanh 02 dudng din nude cho cac hd gia dinh
cung st dung 1a hop 1y va phu hop véi quy dinh cta phéap luat. Tuy nhién, dé
thuc hién duge diéu d6 thi nhom ho gia dinh anh S va nhom ho gia dinh 6ng E
phai thoa thuan dugc v6i nhau viée xdy bé chtra hodc xay dap va lap dat 02
duong dng dan nude c6 kich thude cung loai va dugc dat dong mirc trong do ¢6
01 6ng dan nudc chia cho nhom hé anh S va 01 6ng dan nudc chia cho nhdém ho
ong E.

Viéc Toa an cip so tham giai quyét cho nhém hd 6ng E duoc s dung
ngudn nude thtr hai c6 luu lwgng khoang 27mml/s (vao mua khd) nhiam dap tmg
nhu ciu trong trot ciia cac ho nay 1a phu hop, can duoc giit nguyén.



[2. 5] Xét d& nghi huy an so tham dé giai quyét lai vu an cua dai dién Vién
kiém sat nhan dan tinh Yén Bai tai phién toa phac tham, Hoi dong xét xir thay:

- Pay 1a vu an dan su lién quan dén viéc khai thac, sir dung tai nguyén
nuéc nén viéc Toa an cdp so tham chi dua cac chu ho ¢ lién quan dén tranh
chap cac ngudn nudc tham gia td tung nham giam bdt thoi gian va chi phi di lai
cho ngudi dan 14 can thiét.

- Theo bién ban 1ap ngay 03-8-2022 (BL 108) thi 6ng Giang A B da uy
quyén cho 6ng E tham gia t6 tung tai Toa an. Tuy nhién, viéc Toa an nhan dan
huyén MCC khong triéu tap cac ong Glang A L, Giang A F va Giang A G tham
gia phién hop kiém tra viéc giao nop, tlep can, cong khai chung ct, tham gia
phién hoa giai va xac dinh sai tu cach td tung cua ho la c6 thiéu sot. Tuy nhién,
cac duong su trén déu c6 mat tai phién toa so tham, da thuc hién quyén khang
c40 va di co mat tai phién tda phuc thim nén khong anh hudng téi cac quyén to
tung cua ho.

- Toa an nhan dan huyén MCC c6 lay 10i khai ciia anh Lo A N va chi
Giang Thi R nhung nhiing 10i khai trén chi xac dinh thoi diém cac duong sy da
st dung nguén nudc tai khu vuc Ta Chi Pua, Ban DCN, khong c6 gia tri ching
minh lam co s& giai quyét vu an nén viéc Toa an cép so thAm khong tri¢u tap ho
dén phién toa nham bao vé tinh mang, stc khoe cho ho khi cac duong su trong
vu 4n ndy thudng xuyén c6 cac hanh vi thiéu kiém ché 14 can thiét.

- Viéc Toa an cap so tham ap dung phép luat chua dung s& dugc Toa an
cap phuc tham stra lai cho phu hop.

Tom lai, viéc hiy an so thim dé giai quyét lai khong lam thay doi ban
chat ciia vy &n ma con lam bat 1g1 hon cho cac bén duong su.

[3] V6i nhitng phan tich va nhan dinh trén, Hoi dong xét xir phuc tham
thong nhat:

Khong chép nhéan dé nghi cua dai dién Vién kiém sat tai phién toa phuc
tham; chap nhan mdt phan khang cao cua nhom hg gia dinh 0ng E, stra ban an so
tham theo hudng:

+ Nhom ho gia dinh anh S va nhom ho gia dinh 6ng E duoc quyén st
dung chung nguén nudc thuoc khe Hang Nhang L& c6 luu lugng khodng 60
mml/s vao mua kho.

+ Quyét dinh ctia ban an so thim vé viéc giao cho nhom ho gia dinh 6ng
E duoc st dung khe nudc co luu lugng 27 mml/s, van dé€ an phi va chi phi to
tung la c6 can ctr can dugce gilt nguyén.

[4] Do khang c4o dugc chdp nhdn mot phan nén cac duong sy c6 khang
cao khong phai ndp an phi dan su phic tham.



Vi cac lé tren,

Can ct khoan 2 Diéu 148; khoan 2 Diéu 308; Piéu 309 cua Bo luat TH
tung dan sw; khoan 2 Diéu 29 Nghi quyét sb: 326/2016/UBTVQH14 ngay
30-12-2016 cua Uy ban Thuong vu Quéc Hoéi quy dinh mtrc thu, mién, giam,
thu, ndp, quan 1y va sir dung an phi va I¢ phi Toa an.

QUYET PINH:

1. Chap nhan mot phan khang cdo cta cac dng Giang A E, Giang A B,
Giang A L, Giang A Chu va Giang A G, sta Ban an dan sy so tham so:
01/2022/DS-ST ngay 29-9-2022 cua Toa an nhan dan huyén MCC, tinh Yén Bai
nhu sau:

Cian ctr khoan 8 Diéu 26, khoan 1 Piéu 35, khoan 1 Piéu 39; khoan 1
Piéu 147; Piéu 271, Diéu 272, Diéu 273 cta Bo luat TS tung dan su 2015; cac
Diéu 197, 199, 203 cta Bo luat Dan su 2015; cac Diéu 43, 44, 46, 76 Luat Tai
nguyén nuéc; diém d khoan 1 Piéu 12; khoan 1 va khoan 4 Diéu 26 Nghi quyét
s6 326/2016/UBTVQH14 ngay 30-12-2016 cta Uy ban Thudong vu Qudc hoi vé
an phi, 1¢ phi Toa an:

1.1 Chap nhan mot phan yéu cau khoi kién ciia nguyén don nhu sau:

*Cacong Lo A S, Lo A C (tén goi khac L0 AC), L0 AT, Lo AP, Lo A
D va céc 6ng Giang A E, Giang A B, Giang A L, Giang A F, Giang A G dugc
quyén khai thac, str dung chung ngudn nudc tai khe Hang Nhang Lé thudc khu
vuc “Ta Chi Bua”, Ban DCN, xa LC, huyén MCC, tinh Yén Bai, c6 tir can: Phia
Bic giap rudng 6ng Phang A U (trén diém cat giita muong va khe subi); Phia
Nam giap dong chay xubng dudi (dudi diém cit gitta muong va khe subi); Phia
Pong giap nuong tao cia 6ng Giang A N1; Phia Tay giap rung phong hd Ban
DCN.

Cacong LoAS, L6 AC,Lo AT,Lo AP, Lo A D vacéc ong Giang A E,
Giang A B, Giang A L, Giang A F va Giang A G ¢6 trach nhiém tu thoa thuan
v6i nhau viéc xay bé chita hodc xay dap ngian nuéc va lap dat 02 6ng dan nudc
c6 kich thudc cung loai, duoc dit déng muc, trong d6 c6 01 dudng dan nudc
chia cho cac ho thudc nhém anh S va 01 duong dan nudce chia cho cac ho thude
nhém &ng E. Cac bén c6 trach nhiém cing nhau quan 1y, bao vé ngudn nudc va
khong dugc can trd nhau trong viéc khai thac, st dung chung ngudn nudc tu
nhién nay.

* Céc 6ng Giang A E, Giang A B, Giang A L, Giang A F va Giang A G
duogc stir dung chung ngudn nude thir hai ¢6 luu lugng vao mua khod khoang @
27mml/s tai dia diém “Ta Chi Pua” thudc Ban DCN, x4 LC, huyén MCC, tinh
Yén Bai, c6 tir can: Phia Pong, T4y, Nam, Bic déu giap rimg phong ho ciia Ban
DCN, xa LC, huyén MCC, tinh Yén Bai.
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1.2 V& 4n phi so tham va chi phi t6 tung:
+ Cac duong su duoc mién an phi dan su so tham.

+ Pdng nguyén don phai chiu 3.000.000 dong (ba triéu dong); cac dng
Giang A E, Giang A B, Giang A L, Giang A F va Giang A G phai chiu
3.000.000 ddng (ba triéu dong) tién chi phi xem xét, thaim dinh tai chd. Xac
nhan cac duong sy da ndp du so tién trén.

2. Cac 6ng Giang A E, Giang A B, Giang A L, Giang A F va Giang A G
khong phai ndp tién 4n phi dan sy phiic tham.

Truong hop ban an duoc thi hanh theo quy dinh tai Piéu 2 Luat Thi hanh
an dan sy, thi nguoi duoc thi hanh an dan sy, nguoi phai thi hanh an dan su c6
quyén thoa thuan thi hanh an, quyén yén cau thi hanh 4n, ty nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7a, 7b va 9 Luat Thi
hanh an dan sy; Thoi hiéu thi hanh an dugce thyc hién theo quy dinh tai Piéu 30
Luat Thi hanh an dan su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- TAND cap cao tai Ha Noi; THAM PHAN - CHU TQA PHIEN TOA
-Vu GbKTI1 - TANDTC;

- VKSND tinh Yén Bai;

- TA, VKS huyén MCC;

- Chi cuc THADS huyén MCC; (Pa ky)

- Cac duong sy (11);

- Luu HS, HCTP.

Tran Trung Hai
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