TOA AN NHAN DAN  CONG HOA XA HOI CHU NGHIA VIET NAM
TINH BEN TRE Péc lap — Tu do — Hanh phiic

S4: 05/2018/KDTM-PT
Ngay: 05/4/2018

VIN: “Tranh chdp hop
dong bdo hiém”

NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BEN TRE
Vé6i thanh phan Héi dong xét xir phiic thim gom c6:

Thdam phdn - Chii toa phién toa: Ong Nguyén Kim Tu
Ciing cdc Tham phdn: Ong Nguyén Bién Thuy
Ba Ho Thi Thanh Thay
Thie ky Toa an ghi bién ban phién toa: Ba V6 Thi Cam Trang — Thu ky
Tda an nhan dan tinh Bén Tre.
Pai dién Vién kiém sat tham gia phién toa: ong Tran van Sung — Kiém sat
vién.

Ngay 05 thang 4 nam 2018 tai tru s& Toa 4n nhan dan tinh Bén Tre, xét xtr phiic
tham cong khai vu an kinh doanh thwong mai thu 1y s6: 02/2018/TLPT-KDTM ngay
08/02/2018 vé “Tranh chdp hop dong bdo hiém .

Do ban 4n kinh doanh thuong mai so thdm sb: 11/2017/KDTM-ST ngay
01/10/2017 ciia Toa 4n nhan dan thanh phé Bén Tre bi khang cio.

Theo quyét dinh dua vy 4n ra xét xir phiic thim s6: 19/2018/QD-PT ngay
13/3/2018 va quyét dinh hoan phién toa sb 28/2018/QD-PT ngay 23/3/2018, giita cac
duong su:

1. Nguyén don: Ba Lé Thi L, sinh nim 1962 (vang mat);

Dia chi: 545C, ap A, xa B, thanh phé C, tinh Bén Tre

2. Bi don: Tong cong ty A

DPia chi: t?mg 8, toa nha A, B, C, Ha No61

Nguoi dai dién theo phap luat: 6ng Bui Xuan Th — Tong giam ddc

Nguoi dai dién theo Gy quyén: 6ng Lé Ngoc H — Giam ddc ban bao hiém Hang
hai - PTI

3. Nguoi c6 quyén loi va nghia vu lién quan:

3.1 Cong ty B

Dia chi: Cum cong nghiép A, xa B, huyén C, tinh Long An.
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Nguoi dai dién theo phap luat: Ong Su Meng C — Tong giam dbc

Nguoi dai dién theo iy quyén: 6ng Bui Van T, sinh ndm 1972

Dia chi: 398C, é\p A, xa B, huyén C, tinh Déng Nai (c6 don xin Véng mat).

3.2 Ong Pinh Hoai PH, sinh ndam 1957

Dia chi: 759D, 4p A, x4 B, thanh phd C, tinh Bén Tre

Nguoi khang cao: Tong cong ty CP A

NOI DUNG VU AN:

Theo néi dung dn so tham:

Nguyén don do ong Pham Hoai Thudn dai dién trinh bay:

Vao ngay 03/11/2015 ba L c¢6 mua bao hiém ctua Cong ty C6 phan Bao hiém
Buu dién Tién Giang ddi véi sa L ¢ bién sd ding ky BTr-5996 tai dai 1y buu dién
Bén Tre, thoi han 12 thang, gi4 tri hang héa duoc bao hiém l1a 1.000.000.000 dong, s&
dugc bdi thuong 98% néu cé rii ro xay ra. Vao khoang 01 gio ngay 25/4/2016, tai
cau cang kho hang ctia Cong ty B thudc xi Phtt Hung, thanh phd Bén Tre xay ra su
¢d sa L bi chim. Sau sy ¢, Cong ty bao hiém Buu dién Tién Giang c6 van ban boi
thuong dong ¥ boi thudng cho ba L 70% gia trj thiét hai 1a 621.222.568 dong nhung
phai trir lai 2% theo thoa thuan trong gidy bao hiém nén thuc té Cong ty bao hiém
Buu dién Tién Giang chi boi thudng cho ba L so tién 599.978.117 dong va Cong ty
bao hiém Buu dién Tién Giang di tmg trudc cho ba sb tién 400.000.000 dong. Ba L
khong ddng y véi viéc Cong ty Bao hiém Buu dién Tién Giang chi boi thuong cho ba
70% gia tri thiét hai nén ba khoi kién yéu cau Tong cong ty CP bao hiém Buu dién
bdi thuong 100% gia tri thiét hai 1a 874.603.699 ddng, trir 2% theo thoa thuan trong
gidy chimg nhan bao hiém con lai 12 857.111.625 dong. Cong ty di tam tng cho ba L
400.000.000 dong, do d6 ba L yéu cau bdi thuong sd tién con lai 1a 457.111.625
dong. Ba L yéu cau tinh 13i suat trong 04 thang tir ngay 13/10/2016 véi 13i suét
0,7%/thang.

Bi don do éng Lé Ngoc H dai dién trinh bay: ba L ¢6 mua bao hiém sa L bién
ding ky s6 BTr-5996 tai dai 1y buu dién tinh Bén Tre, mac trach nhiém
1.000.000.000 ddng/vu, trong d6 15.000.000 ddng/ngudi/vy, mic khiu trir 2%/vu,
v6i phi bao hiém 1a 3.333.120 dong. Hop dong bao hiém nay dugc giao dich qua dai
Iy dya trén thong tin khai bao va dé nghi mua bao hiém, Cong ty bao hiém buu dién
Tién Giang cip gidy ching nhan bao hiém s6 TEA 0005470. Qua xem xét, Tong
cong ty CP bao hiém Buu dién xac nhan ton that 12 c6 that. Theo thong bao boi
thuong ngay 13/10/2016, Tong cong ty CP bao hiém Buu dién dong y boi thuong cho
ba L 70% gia tri thiét hai, ché tia 30%. Nhung tai toa, Tong cong ty CP bao hiém Buu
dién khong dong ¥ boi thuong cho ba L bat ky khoan tién nao véi 1y do: thuyén
truong khong lam thua tuc cang vu; cang thuy ndi dia khong dam bao an toan cho tau
vao cang, khong c6 bao hi¢u duong thuy ndi dia theo quy dinh; chu tau thanh 1y hang
hoa chua day du thi tuc cu thé 1a chua c6 gidy Uy quyén, khong c6 hoa don thanh 1y
hang hoa. Véi ba 1y do nay, thuyén truéng da vi pham quy dinh cta phap luat nén ton
that thudc vao diém loai trir trach nhiém bao hiém theo gidy chimg nhan bao hiém sb
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TEA 005470 cap ngay 03/11/2015, Diéu 8 Quy tic bao hiém. Theo quy dinh tai Diéu
8 Quy tic bao hiém thi Tong céng ty CP bao hiém Buu dién khong chiu trach nhiém
bdi thudng néu ton thit xay ra bdi cac nguyén nhan: hanh dong ¢ y hodc cau tha cua
nguoi dugc bao hiém hoic nguoi thira hanh nhu nguot dai 1y, dai dién hoac thuyén
trudng, sy quan va thuyén vién; vi pham nghiém trong luét giao thong dudng thay nodi
dia. Pong thoi Tong cong ty CP bao hiém Buu dién yéu cau ba L tra lai sd tién
400.000.000 dong.

Ngueoi c6 quyén loi va nghia vu lién quan la Céng ty B do éng Bui Vin T dai
dién trinh bay: Cong ty B c6 ky hop dong van chuyén sé 01/2015/ANT-LTL ngay
12/6/2016 v61 bén nhan van chuyén la ba L, hang hoa nhan van chuyén 1a thure an gia
stc, gia cam va thuy san. Ngay 22/4/2016 cong ty B da giao cho thuyén truéng Dinh
Hoai PH diéu khién 129.725kg mat hang thirc an gia stc, gia cim, gid tri 16 hang 13
1.217.757.100 ddng. Vao khoang 01 gio ngay 25/4/2016 sa L bi chim lam 122.175kg
hang bi wot, tri gia 1.146.588.669 dong. Cong ty di giao toan bd hang bi uwét cho ba L
toan quyén xt 1y. Trong vu an ndy, cong ty B khong co y kién gi va xin dugc ving
mat.

Ong Pinh Hoai PH trinh bay: ong 1a thuyén truong cia sa L BTr-5996. Khoang
01 gio ngay 25/4/2016 ong diéu khién sa L cap bén kho trung chuyén cua cong ty B,
do khuat tAm nhin, troi téi nén va quet coc dira va can can khién sa L bi nghiéng vé
bén trai. Ong va mot s6 nguoi da cd gang khic phuc hau qua, khuan vac dugc mot sb
hang héa 1én b, s6 con lai déu bi chim. Sau d6 phia ba L d3 xir 1y va boi thuong cho
cong ty B. Trong vu 4n ndy 6ng thong nhat véi 101 trinh bay cua ba L, ong khong
ddng ¥ véi ¥ kién cua phia bi don.

Tai ban an kinh doanh thwong mai so thim so 11/2017/DS-ST ngay
03/10/2017 ctia Toa 4n nhan dan thanh phd Bén Tre quyét dinh:

1. Chap nhan yéu cau khoi kién cta nguyén don Lé Thi L d6i v6i Tong cong ty
A.

Budc Tong cong ty A co trach nhiém bodi thuong cho ba Lé Thi L sd tién
469.910.625 dong (bdn tram sau muoi chin triéu chin trim mudi ngan sau trim hai
muoi 1am ddng), gém s6 tién bao hiém con lai 1a 457.111.625 dong va tién 14i 1a
12.799.000 dong

Ngoai ra 4n so thim con tuyén vé an phi va quyén khang cio ciia cac duong su.

Ngay 09/10/2017 va ngay 16/10/2017 Tong cong ty A khang co toan bo ban an
so tham, yéu cau cip phiic thim hiy 4n so tham.

Tai phién Toa phac tham dai dién theo uy quyén cua nguyén don van giit yéu
cau khoi kién. Pai dién bi don yéu cau cap phuc tham sira an so thdm theo hudng bac
yéu cau khoi kién cta nguyén don.

Kiém sat vién phat biéu quan diém: Vé t6 tung: Viéc chap hanh phap luét cia
Tham phan, Ho1 d@)ng xét xur va cac duong su déu thuc hién dang theo phap luat tb
tung. V& ndi dung: theo gidy phép hoat dong thi day 1a bén thuy noi dia, 13 noi trung
chuyén hang héa cta cong ty TNHH ALT nén khi tau ra vao thi khong can thiét phai
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xuét trinh giéy to. Khi tai nan xay ra thi co quan kiém dinh di xac dinh thiét hai va
dugc hai bén thira nhin va théng nhét thiét hai. Phia bi don cho rang ba L thanh Iy
hang hoa khong dung quy dinh 1a khéng c6 cin c. An so thAm chdp nhan yéu cau
ctia ba L 1a ¢6 co s6. Bé nghi HDXX 4p dung khoan 1 Diéu 308, bac khang céo cua
bi don, y an so tham.

NHAN PINH CUA TOA AN:

Tai phién toa phuc tham céc bén duong su déu thira nhan: ba L ¢6 mua bao hiém
sa L bién dang ky s6 BTr-5996 tai dai 1y buu dién tinh Bén Tre, mic trach nhiém
1.000.000.000 ddng/vy, trong d6 15.000.000 dong/ngudi/vu, mic khau trir 2%/vu,
v6i phi bao hiém 14 3.333.120 dong. Sau sy cb, Cong ty bao hiém Buu dién Tién
Giang c6 van ban ddng y bdi thudng cho ba L sb tién 599.978.117 dong va Cong ty
bao hiém Buu dién Tién Giang di ung trudc cho ba sb tién 400.000.000 dong. Ba L
khong ddng y voi viéc Cong ty Bao hiém Buu dién Tién Giang chi bdi thuong cho ba
70% gia tri thiét hai nén ba khoi kién yéu cau Tong cong ty CP bao hiém Buu dién
bdi thuong 100% gia tri thiét hai 1a 874.603.699 ddng, trir 2% theo thoa thuan trong
gidy chimg nhan bao hiém con lai 12 857.111.625 dong. Cong ty da tam @ng cho ba L
400.000.000 dong, do d6 ba L yéu cau bdi thuong s tién con lai 1a 457.111.625
dong. Ba L yéu cau tinh 14i suat trong 04 thang tir ngay 13/10/2016 véi 1ai suat
0,7%/thang. Tong cong ty CP bao hiém Buu dién khong dong ¥ vi yéu cau cia ba L
va yéu cau ba L tra lai sé tién 400.000.000 dong vi cho rang thuyén truong da vi
pham quy dinh ciia phap luat nén ton that thudc vao diém loai trir trach nhiém.

Can cr vao céac tai liéu co6 trong hd so vu an, HDXX nhén théy: su ¢d chim tau 1a
do khuat tdm nhin, troi t6i va can can do bdi dap cua phu sa khién sa L bi nghiéng vé
bén trai. Do vay, day la nguyén nhan khach quan chir khong phai 1a hanh dong vo y
hay cau tha ctia thuyén truéng nén khong thudc vao diém loai trir trach nhiém nhu
phia b1 don trinh bay.

Thir hai viéc cang thuy ndi dia khong dam bdo an toan cho tau vao cang, khong
c6 bao hi¢u duong thuy ndi dia cling khong thudc truong hop loai trur trach nhi¢m va
cling phai 13 16i cua thuyén trudng.

Thir ba, phia bi don cho rang chil tau thanh 1y hang héa chua dy du thi tuc cu
thé 1a chua c6 gidy uy quyén, khong c6 hoa don thanh 1y hang hoa. Trén thyc té, sau
khi x4y ra sy cd cac bén di théng nhat mc thiét hai, phia ba L da xu Iy va boi
thuong cho cong ty B diy du theo tri gia hang hoa bi hu hong. Sau khi nhan boi
thuong thi cong ty B khong c6 ¥ kién gi. Do vay, viéc boi thuong thiét hai d6i voéi
hang héa bi hu hong khi chwa c6 gidy ty quyén va khong c6 hoa don thanh Iy khong
anh hudéng dén gia tri thiét hai va trach nhi€ém bao hiém nhu cic bén di thoa thuan.

Tir nhitng nhan dinh trén, HDXX nhan thiy cip so thim chap nhan toan bo yéu
cau ctia ba L 13 ¢6 co sé. Tong cong ty CP bao hiém Buu dién Viét Nam khang co
yéu cau sira an so tham, bac yéu cau khoi kién ciia nguyén don 1a khong co cin ctr
chap nhan. Do khang cao khong dugc chap nhan nén Téng cong ty CP bao hiém Buu
dién Viét Nam phai ndp an phi phtic tham theo quy dinh.
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Quan diém cua dai dién VKS tham gia phién toa phu hop véi nhan dinh caa
HDBXX nén dugc chip nhan.

Vi cac 1€ trén;

QUYET PINH:

Ap dung Khoan 1, Diéu 308, Bo luat td tung dan su.

Khong chap nhan khéng cao ciia Tong cong ty A, gitt nguyén ban an kinh doanh
thuong mai so tham sb: 11/2017/KDTM-ST ngay 03/10/2017 ctia Toa 4n nhan dan
thanh phd Bén Tre.

Tuyén xu:

1. Chap nhan yéu cau khoi kién ctia nguyén don Lé Thi L dbi v6i Tong cong ty
A.

Budc Tong cong ty A co trach nhiém boi thuong cho ba Lé Thi L sd tién
469.910.625 dong (bon trim sau muoi chin triéu chin trim muoi ngan sau trim hai
muoi 1am dong), gdbm sb tién bao hiém con lai 1a 457.111.625 ddng va tién 13i la
12.799.000 dong

Ké tir ngay an c6 hiéu luc phap luat va c6 don yéu cau thi hanh an ciia ngudi
duogc thi hanh an, néu nguoi phai thi hanh an chua thi hanh xong khoan tién phai thi
hanh 4n thi con phai chiu i suat theo quy dinh tai khoan 2, Biéu 468 B luat dan su.

2. An phi kinh doanh thuong mai so tham:

T6ng cong ty A phai ndp s6 tién 22.796.000 dong.

Chi cuc Thi hanh an dan su thanh phé My Tho, tinh Tién Giang H tra cho ba Lé
Thi L sb tién 19.048.614 dong theo bién lai thu sé 31450 ngay 20/02/2017 cua Chi
cuc Thi hanh an dan su thanh phé My Tho, tinh Tién Giang.

3. An phi kinh doanh thuwong mai phtc thim: Tong cong ty A phai nop s6 tién la
2.000.000d (Hai triéu dong) nhung duoc khau trir vao s tién tam tng an phi phuc
tham theo bién lai thu s6 0013138 ngay 16/10/2017 ctia Chi cuc thi hanh 4n dan sy
thanh phd Bén Tre. Tong cong ty C6 phan Bao hiém buu dién Viét Nam con phai nop
s6 tién 1.700.000 (mot triéu bay tram ngan) dong.

Truong hop quyét dinh, duoc thi hanh theo qui dinh tai Diéu 2 Luat thi hanh an
dan su thi ngudi duoc thi hanh an dan su, ngudi phai thi hanh 4n dan su c6 quyén
thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh an, hoic bi
cudng ché thi hanh an theo qui dinh tai cac Piéu 6,7 va 9 Luat thi hanh an dan su.
Thoi hi¢u thi hanh an dugc thuc hién theo qui dinh tai Diéu 30 Luat thi hanh an dan
Su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhan: TM. HQI PONG XET XU PHUC THAM
- Cac dwong su; THAM PHAN — CHU TQA PHIEN TOA
- VKSND tinh Bén Tre;

- TAND thanh phé Bén Tre;

- Chi cuc THADS thanh phé Bén Tre;



- Phong GDKT;
- Luu.

Nguyén Kim Tu

Cac tham phan Tham phan - chii toa phién toa



Pham Kim Cua Nguyén Kim Tw Nguyén Thi Ngoc Hwong



