TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HA NOI Poc lap - Tw do - Hanh phic

Bén 4n s6: 117/2024/KDTM-PT
Ngay 24/5/2024 ‘
VIV “Tranh chap hop dong xdy dung”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HA NOI

- Thanh phan Hpi dong xét xir phiic thdm gom co:

Théam phdn - Chii toa phién toa: ~ Ong Nguyén Thai Son

Cdc Thim phan: Ba Pham Thi Mai

Ong Nguyén Xuan Tuén

- T h,u’ ky phién toa: Ba Nguyén Thi Thanh Hoa - Thu ky Tda 4n nhan dan
thanh pho Ha Noi1

- Dai dié¢n Vién kf‘ém sdt nhén din thanh pho Ha Ni tham gia phién toa:
Ba Phan Thi Tinh - Kiém sat vién

Trong cac ngay 17 va 24 thang 5 ndm 2024, tai tru s¢ Toa an nhan dan
thanh ph6 Ha Noi xét xtr phtic tham coéng khai vu an kinh doanh thuwong mai thu
ly s6 05/2024/TLPT-KDTM ngay 08/01/2024 ctia Toa 4n nhan dan thanh phd
Ha Noi vé viéc “Tranh chap hop dong xay dung”.

Do ban an kinh doanh thuwong mai so thim sé 36/2023/KDTM ngay
27/9/2023 ciia Toa an nhan dan quan T, thanh phé Ha Noi bi khang cio.

Theo Quyét dinh dua vu 4n ra xét xir phtic tham s6 116/2024/QD-PT ngay
11/3/2024, Quyét dinh hodn phién toa s6 199/2024/QD-PT ngay 08/4/2024,
Thong bao vé viéc thoi gian md lai phién toa so 237/2024/TB-TA ngay
02/5/2024 ctia Toa 4n nhan dan thanh phd Ha Noi, giita cac duong suy:

-Nguyén don: Cong ty co phin K

Pia chi: Thon T, x4 T, huyén D, thanh phé Ha Noi

Nguoi dai dién theo phap luat: Ong TQD — Giam ddc; c6 mat
-Bi don: Cong ty co phin S

Dia chi: S6 62 ngd 897 duong Giai Phong, phudng Gidp Bat, quan Hoang
Mai, thanh phd Ha Noi

Dia chi lién lac: S6 A ngd C T, phuong D, quan C, thanh phé) Ha No1
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Nguoi dai dién theo phap luat: Ong NVB — Giam dbc
Nguoi dai dién theo iy quyén: Ba HTV; ¢6 mit
NOI DUNG VU AN

Theo don khoi kién va cdc loi khai, nguyén don va ngwoi dai dién cua
nguyén don trinh bay:

Ngay 30/9/2018 Cong ty cb phan K (sau day viét tat 1a Cong ty K) ky hop
d6ng thi cong ndi that s6 45/2018/HPTC véi Cong ty cd phan S (sau day viét tat
la Cong ty S). Noi dung hop dong, Cong ty K nhan thi cong sira chira nha phan
tho va lip dat d6 noi that thanh vin phong lam viéc tai s6 A dudng A, phuong P,
quan T, thanh phé Ha Noi. Gia tri ctia hop dong 1a 1.173.161.000 dong. Can ctr
vao ndi dung hop dong va trong qué trinh thi cong c6 mot s6 hang myc phat sinh
1a 244.891.570 dong. Cac tai liéu vé hoa don chimg tir Cong ty K thi cong cac
hang muc phat sinh s€ ndp cho Toa an sau.

Sau khi ky hop dong, Cong ty S di tam tng cho Cong ty K sb tién
938.519.800d6ng, Cong ty K di thi cong va hoan thién ding tién do, ban giao
cho bén Cong ty S vao ngay 01/12/2018. Tuy nhién, Cong ty S da khong ky bién
ban nghiém thu, khong tra ndt s6 tién con lai 479.532.770d6ng;

Nay Cong ty K khai kién yéu cau Cong ty S phai tra ng cho Cong ty K sb
tién ng gbe 1a 479.532.770d0ng.

pé nghi thanh toan sb tién 1di cham tra theo muc 1ai suat 7,2%/nim cua
ngan hang B tinh tir ngay 01/12/2018 1a ngay nghiém thu, ban giao cong trinh
cho dén khi Toa an xét xir so tham.

Bi don va nguwoi dai dién ciia bi don trinh bay:

Bi don xac nhan Cong ty S co6 ky hop dong thi cong nodi that sd
45/2018/HPTC vé6i Cong ty K. Noi dung hop dong, thué Cong ty K sé 1 thi
cong stra chita nha phan tho va lip dit do noi that thanh van phong lam viéce tai
s6 A duong A, phuong P, quan T, thanh phd Ha Noi. Gia tri caa hop dong 1a
1.173.161.000d6ng.

Sau khi ky hop dong hai bén da thanh toan ba lan theo hop dong, tong sb
tién 938.519.800 dong. Sau khi thi cong gan xong thi Cong ty S da don vé 122
A, P, quan T, thanh phd Ha Noi. Sau mét tuan COng ty K méi hoan thién xong.
Hai bén chua ky thanh 1y hop dong, chua lam tha tuc thanh 1y hop dong, tuy
nhién cong trinh bi mdi mot x6ng 1én, hong hét gidy to, hoa don chimg tir, Cong
ty S da nhiéu 1an yéu cau Cong ty K dén stra chira, xir Iy mdi mot, dé Cong ty S
tiép tuc hoat dong tai dia chi trén. Tuy nhién, bén phia Cong ty K khong thuc
hién viéc sira chira, khic phuc do d6 Cong ty S khong ky bién ban nghiém thu,

2



khong thanh toan ndt s tién con lai. Mic du Cong ty S khong c6 vin ban yéu
cau, nhung qua dién thoai dd nhiéu 1an nhin tin yéu cdu Cong ty K stra chira.
Nhung Cong ty K khong thuc hién.

Nay Cong ty K yéu cau khoi kién tra sé tién con thiéu 1a 479.532.770 dong,
Cong ty S khong dong ¥, sb tién 938.519.800 ddng Cong ty S di thanh toan 1a
da cho Cong ty K thanh 1y khop ddng, vi rat nhiéu mbi mot di an hong cac hoa
don chung tir, 1a nguyén nhan Cong ty S khong hoat dong tai dia chi A A,
phuong P, quan T, thanh phd Ha Noi. Do vay, dé nghi Toa an khong chdp nhan
yéu cau khoi kién cta nguyén don. Cong ty S chi ddng y thanh toan sd tién 1a
250.000.000 dong

Tai phién toa so tham, nguyén don, bi don gitt nguyén quan diém da trinh
bay.

Tai ban dn kinh doanh thwong mai so tham sé 36/2023/KDTM ngay
27/9/2023 ciia Toa dan nhéan déan qudn T, thanh phé Ha NGi da xie:

- Cdn cit vao cdc Piéu 123, 124 Ludt xdy dung nam 2014.

- Can cir Diéu 429 B6 ludt dén su ndm 2015

- Can civ Diéu 144, 147, 271, 273 B6 ludt t6 tung dan su nam 2015;

- Can cit Diéu 2, 6, 7, 9, 30 Ludt thi hanh dn ddn su;

- Can cir Nghi Quyét sé 326/ NQ — OH ngay 30/12/2016, quy dinh vé mirc
thu, mién, giam, thu, nép, quan 1y sit dung dn phi va 1é phi.

Xu

1. Khéng chdp nhdn yéu cdu ciia Céng ty cé phan K sé 1 doi véi bi don la
Céng ty c6 phan S vé viéc yéu cau Cong ty cé phan S phdi trd sé tién no theo
hop dong kinh té 45/HPTC ngay 30.9.2018 la 479.532.770 dong; Ldi sudt la
104.298.377 dong

2. Vé an phi: Céng ty ¢6 phan K phdi chiu an phi kinh doanh thirong mai
so tham vé yéu cdu khoi kién khéng dwoc chdp nhdn la 27.353.246 dong. Xdc
nhdn Céng ty ¢é6 phan K da ndp tam vng én phi kinh doanh thwong mai so tham
13.676.623 dong theo bién lai s6 32788 ngay 27/4/2022 tai Chi cuc thi hanh dn
dan sy qudn Tay Ho. Cong ty cé phan K s6 1 phdi ndp tiép 13.676.623 dong dn
phi kinh doanh thuong mqi.

3. Cdc dwong s ¢6 quyén lam don khdng cdo trong thoi han 15 ngay ké tir
ngay tuyén dn, dwong sw vang mdt tai phién toa hodc khéng cé mdt khi tuyén dan
ma co ly do chinh dang thi thoi han khang cao tinh tw ngay nhan dwoc ban dn
hoac dwoc téng dat hop lé./.



Khéng ddng v véi ban an so thim, Cong ty cd phan K khang céo toan bo
ban an so tham. D& nghi Toa an cip phiic thAm chip nhan yéu cau khdi kién cua
nguyén don, budc bi don tra sb tién gbc 1a 479.532.770 dong va 1di cham tra
643.532.770 ddng (1am tron 643.000.000 dong).

Tai phién toa hom nay:

Nguyén don van giit nguyén yéu cau khoi kién va dé nghi Hoi dong xét xtr
chap nhén khang cdo cta nguyén don

Bi don d& nghi Hoi ddng xét xtr phuc thim khong chap nhan nodi dung
khang céo cuia nguyén don

Bai dién Vién kiém sdt nhan dan thanh phé Ha Néi nhan xét va dé nghi:

- Vé tb tung: Toa an cap phuc tham da tién hanh cac thi tuc t6 tung ding
phép luat. Cac duong su chap hanh dy du cac quy dinh ctia phép luit.

- V& noi dung: Cian ctr Piéu 308 ctua Bo luat T tung dan su, dé nghi Hoi
dong xét xir phiic tham chap nhan mot phan khang céo ctia nguyén don, stra an
so tham theo huéng chap nhan mot phan yéu cau khoi kién ctia Cong ty c6 phan
K, budc Cong ty c6 phan S phai tra 234.641.200 dong phan gia tri con lai chua
dugc thanh toan ctia Hop dong kinh té sé 45/2018/HPTC ngay 30/9/2018 va
phai tra 1di cham thanh toan dd6i véi sd tién 199.447.200 dong tir ngay
02/12/2018 dén ngay 02/3/2019 va lii cham thanh toan sé tién 234.641.200
ddng tir ngay 03/3/2019 dén ngay xét xir so tham.

NHAN PINH CUA TOA AN:

Can clr vao cac chimg cw, tai liéu do cac bén duong sy cung cap va Toa an
thu thap dugc trong qua trinh tién hanh t6 tung, sau khi da dugc thAm tra cong
khai tai phién toa. Can cir vao két qua héi va tranh tung tai phién toa, Hoi dong
xét xtr nhan thay:

[1] - Vé thil tuc t tung:

Pon khang cdo ctiia Cong ty cd phan K dugc ndp trong thoi han lut dinh
va da nop tién tam tmg an phi phiic thim nén hop 18.

- V& quan hé phép luat va thim quyén giai quyét:

Tranh chap giita Cong ty c¢6 phan K s6 1 véi Cong ty cd phan S phét sinh
tir hop dong xay dung, nén dugc xac dinh 14 tranh chap kinh doanh thuong mai.

Cong ty co phan S co dia chi cii tai s0 A A, phuong P, quan T, thanh phd
Ha No6i, nén Toa an nhan dan quan Tay HO, thanh phé Ha Néi giai quyét vu an
theo trinh tu so tham la diing tham quyén.

[2] - V& noi dung khang cdo, Hoi ddng xét xir nhan thay nhu sau:
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Cong ty c6 phan K (sau day viét tit 1a Cong ty K) véi Cong ty b phan S
(sau day viét tat 1a Cong ty S) di ky két hop dong kinh té sb 45/2018/HDTC
ngay 30/9/2018 vé viéc thi cong sira chita nha phan tho va lip dat d6 noi that
thanh van phong lam viéc tai s6 nha A dudng A, phuong P, quén T, thanh phd
Ha Noi.

Tong gié tri hop dong 1a 1.173.161.000 dong.

Phuong thtrc thanh toan:

1.Ngay sau khi hai bén ky hop ddéng, Cong ty S tmg trudc cho Cong ty K 1a
30% kinh phi trén tong gia tri hop dong tuong dwong s tién 351.948.300 dong.

2.Sau khi Cong ty K thi cong dat 50% khdi luong cong viée, Cong ty H
tiép 30% tong gia tri hop dong tuwong duong s6 tién 351.948.300 dong.

3.Sau khi Cong ty K thi cong dat 80% khbi luong cong viéc, Cong ty H
tiép 20% tong gia tri hop dong twong duong so tién 234.632.200 dong

4.Sau khi hai bén cung nghiém thu va ban giao cong trinh, Cong ty S phai
thanh toan 17% tong gia tri hop dong twong duong so tién 199.437.370 dong

Trong truong hop c6 phat sinh thi cdng ca phat sinh va thanh todn cho
Cong ty K trong 7 ngay ké tir ngy ban giao.

5.Cong ty S giit lai 3% tong gia tri hop dong twong duong véi sb tién 1a
35.194.000 dong dé bao hanh. Sau thoi gian 3 thang, COng ty S sé& thanh toan
nbt cho Cong ty K.

Sau khi ky hop dong, Cong ty c6 phan K da thi cong hoan thién cong trinh
va di ban giao Bién ban nghiém thu cho Céng ty c6 phan S vao ngay
01/12/2018. Cong ty c6 phan S ciing di don vé lam viéc tai ddy vao dau thang
12 nam 2018.

Cong ty co phan S da thanh toan 03 1an cho Céng ty c¢d phan K s 1 tong
cong 938.519.800 dong.

Trong qua trinh thi cong phat sinh thém mdt ) hang muc c6 gia tri 1a
244.891.570 dong. Nguyén don yéu cau bi don thanh toan, bi don khong dong y
thanh toan vi khi bi don vao str dung thay chat lugng cong trinh khong dam béo.
Nguyén don khong xuét trinh dugc tai liéu xac dinh gia tri thi cong dugc nguoi
dai dién hop phap cta hai cong ty ky xac nhan, nén khong du co s& dé chap
nhan yéu cau nay ciia nguyén don.

Nhu vdy, sb tién ng gbec Cong ty S con no Cong ty K 1a 234.641.200 dong.

Do Coéng ty S vi pham nghia vu thanh toan, nén phai chiu n¢ 1ai do cham

thanh toan theo thoa thuan trong hop dong véi mirc 13i suat ap dung theo 13i suat
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ciia Ngan hang B noi Cong ty K mo tai khoan 1a 7,2%/nam, cu thé: Tir ngay
02/12/2018 dén ngay 02/3/2019 voi sd tién ng gbc 199.447.200 dong 1a
3.540.870 dong va tir ngay 03/3/2019 dén ngay 27/9/2023 véi sb tién ng gbe
234.641.200 dong 1a 77.250.311 dong, nén tong no 1ii 1a 80.791.181 ddng.

T nhitng phan tich trén va theo dé nghi cua dai dién Vién kiém sat nhan
dan thanh phd Ha No6i, Hoi dong xét xtr chdp nhan mot phan khang céo cia
nguyén don, stra ban 4n so tham theo huéng chip nhan mot phan yéu cau khai
kién ctia nguyén don.

V& 4n phi: Cong ty K khong phai chiu an phi kinh doanh thuong mai phuc
tham.

T nhirng nhdn dinh trén.

Cian ctr Diéu 308 cua Bo luat T6 tung dan su

QUYET PINH

Ap dung Diéu 30; biéu 37; Diéu 38; Diéu 148 cua Bo luat T tung dan su

Ap dung Diéu 429 cta B luat Dan su

Ap dung Diéu 123; Diéu 124 ctia Luat xay dung

Ap dung Nghi quyét s6 326/2016/UBTVQH14 ngay 30 thang 12 nim 2016
ctia Uy ban thuong vu Qudc hdi quy dinh vé muc thu, mién, giam, thu, ndp,
quan 1y va st dung 4n phi va 1¢ phi Toa an.

Xu:

- Chap nhan mot phan khang cdo ctia Cong ty ¢ phan K

- Sira ban an kinh doanh thuong mai so tham s6 36/2023/KDTM ngay
27/9/2023 ciia Toa an nhan dan quan T, thanh phé Ha Noi va xir nhu sau:

1. Chap nhan mot phan yéu cau khoi kién ciia Cong ty co phan K d6i véi
Cong ty ¢o phan S

Budc Cong ty c¢b phan H cho Cong ty c¢o phan K sé 1:

- No gbc: 234.641.200 dong

- No l4i: 80.791.181 dong

Tong cong: 315.432.381 dong

Ké tir ngay c6 don yéu cau thi hanh an ctia ngudi duge thi hanh an (ddi véi
cac khodn tién phai tra cho ngudi dugce thi hanh én) cho dén khi thi hanh 4n
xong, bén phai thi hanh an con phai chiu khoan tién 14i ctia sb tién con phai thi
hanh &n theo murc 13i suét quy dinh tai Diéu 357, Piéu 468 cua B luat Dan su
nam 2015, trir truong hop phap luét c6 quy dinh khac.
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2. V& an phi so tham:

- Cong ty cb phan S phai chiu 15.771.619 ddng an phi kinh doanh thuong
mai so' thim

- Cong ty ¢6 phan K phai chiu 13.419.938 dong an phi kinh doanh thwong
mai so thAm ddi vai phﬁn yéu cau khoi kién khong dugc chép nhan, duoc tru
vao 13.676.623 ddng tam tng an phi (d3 ndp) theo Bién lai thu tam tng 4n phi,
1¢ phi Toa 4n s6 AA/2020/0032788 ngay 27/4/2022 tai Chi cuc thi hanh an dan
su quan Tay HO, thanh phé Ha No1, nén duoc tra lai 256.685 déng.

3. V& 4n phi phuc tham:

Hoan tra Cong ty c¢6 phan K sb 1 sd tién 2.000.000 déng tam tng an phi (da
nop) theo Bién lai thu tam ung an phi, 1& phi Toa 4an s6 0002329 ngay
13/12/2023 tai Chi cuc Thi hanh an dan sy quan Tay Ho, thanh phd Ha Noi.

Truong hop ban an duogc thi hanh theo quy dinh tai Piéu 2 Luat Thi hanh
an dan sy thi ngudi dugce thi hanh dn dan sy, ngudi phai thi hanh 4n dan sy co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, tu nguyén thi hanh an
hoac bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luét Thi hanh
an dan su; thoi hi¢u thi hanh an dugc thuc hién theo quy dinh tai Diéu 30 Luat
thi hanh an dan su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhén: ~ 5 , 5 , R
“VKSND tp Ha Noi; TM. HQ:I BOl\’IG XE]:XU PHHC THAM
- CCTHADS quan T, tp Ha Noi; Tham phan - Chu toa phién toa

- TAND quén T, tp Ha Noi;
- Cac dqong su;
- Luu H6 so vu an.

Nguyén Thai Son



