TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Doc 1ap - Tu do - Hanh phiic

Ban an s6: 194/2020/DS-PT
Ngay: 24-3-2020

VIV Tranh chép hop déng mua
ban nha va Hop ddng thé chap

, ~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir phiic thdm gém c6:

Tham phén - Chii toa phién toa: Ong Pham Cong Toai

Cdc Tham phdn: Ong Hoang Bich Son

Ba bang Manh Doan Trang

- Thw ky phién toa: Ba Doan L€ Hai Ly, Thu ky Toa an - Toa an nhan
dan Thanh ph6 H6 Chi Minh.

- Dgi di¢n Vign Kiém sdt nhan dan Thanh pho Ho Chi Minh:

Ong Tao Minh Quan - Kiém sat vién tham gia phién toa.

Trong cac ngay 17, 24 thang 3 ndm 2020, tai tru s6 Toa an nhén dan
Thanh pho H6 Chi Minh xét x phic thdm cong khai vy an thu ly so:
167/2019/TLPT-DS ngay 28 thang 02 nam 2019 v€ viéc “Tranh chap hop dong
mua ban nha va Hop dong thé chap”.

Do ban an dan sy so thim s6 2356/2018/ DS-ST ngay 14 thang 11 nam 2018
cua Toa an nhan dan quan Binh Thanh, Thanh pho H6 Chi Minh bi khang cao.

Theo Quyét dinh dua vu an ra xét xir phuc tham sb: 738/2020/QD-PT
ngay 21 thang 02 nam 2020, gitra cac duong su:

1. Nguyén don: Ngan hang Thuong mai C6 phan S; dia chi: 266-268
duong N, Phuong T, Quan B, Thanh phd H.

Nguoi dai dién hop phap cua nguyén don: Ong Hd Ngoc T - 1a nguoi dai
dién theo uy quyén (Gidy uy quyén sd 40/2019/GUQ-TT.XLN ngay
10/01/2019); c6 mat tai phién toa.

2. Bi don:

2.1. Ba Chau Thi Minh T2, sinh ndgm: 1972 (tén goi khac la Chau Thi
Thuy T, sinh nam: 1974); dia chi: S6 62D/31 duong N, Phuong MM, quén



BT, Thanh phé H; hién dang chép hanh an phat tu tai Phan trai 2, Trai giam
Thu Ptre, huyén Ham Tan, tinh Binh Thuan; vang mat tai phién toa.
2.2. Ong Lé Quang H, sinh nim: 1971; dia chi: 62D/31 duong N,

Phuong MM, quan BT, Thanh pho H; hién dang chap hanh an phat tu tai Phan
trai 5, Trai giam Xuan Loc, tinh Dong Nai; vang mat tai phién toa.

3. Nguoi c6 quyén loi va nghia vu lién quan:

3L CA)ng,NgC) Tri D, sinh ndm: 1955; dia chi: 43 (sb cii: 343C/8 Khu
pho 1) duong so BB, phuong T, Quéan B, Thanh pho H.

Ngudi dai dién hgp phap ciia 6ng D: Ba Bui Thi Tuyét K, sinh nam:
1955; dia chi: 648/3 (so cii: 464B/7) duong C, Phuong MM, Quan B, Thanh
pho H - 1a nguoi dai dién theo Gy quyén (Van ban uy quyén ngay 15/11/2017
lap tai Van phong cong chirng Téan Binh); cO mat tai phién toa.

Ngudi bao vé quyén loi hop phap ctua ong Ngd Tri D: Luat su Nguyén
Thi M‘- Luat su Van phong luat su T va cdng su, thuoc Poan Luat su Thanh
pho HO Chi Minh; dia chi: 09 duong H, Phuong MB, quén Binh Thanh, Thanh
pho HO Chi Minh; ¢6 mat tai phién toa.

3.2. Ba Tran Thi L, sinh nam: 1963; dia chi: 43 (s6 cii: 343C/8 Khu pho
1) duong s6 BB, phuong T, Quan B, Thanh pho H; vang mat tai phién toa.

3.3. Ba Trﬁq Thi T, sinh nam: 1959; dia chi: 40/4 duong B, Phuong C,
Quan T, Thanh pho H.

Nguoi dai dién hop phap cua ba T: Ong Nguyén T1, sinh ndm: 1983; dia
chi: 19B duong C, Phuong N, Quan M, Thanh pho H - 1a nguoi dai dién theo uy
quyén (Giay uy quyén ngay 14/5/2018 lap tai Uy ban nhan dan Phuong Cau Kho,
Quan 1); c6 mat tai phién toa.

3.4. Phong Cong chimg s0 X, Thanh pho H; dia chi: 97 duong P, Phudng
B, Quan M, Thanh pho H.

Nguoi dai dién hop phap: Ong Nguyén Van S, sinh nam: 1981; dia chi:
45/63/5 duong H, Phuong T, quan G, Thanh ph6 H (theo Van ban uy quyén
s0 371/CC1 ngay 25/11/2019); c6 mat tai phién toa.

4. Nguoi khang cao: Ngan hang Thuong mai C6 phan S - nguyén don.
NOI DUNG VU AN:

* Trong don khoi kién, ban khai va cdac bién ban lam viéc cua ?T oa ‘dn,
nguoi dai dién hop phap cua nguyén don - Ngan hang Thuong mai Co phdan S
(S.bank) trinh bay nhuw sau:

Ngay 27/01/2005, S.bank da ky Hop dong tin dung s6 9763 voi ong Lé
Quang H va ba Chau Thi Minh T2 (tén goi khac 1la Chau Thi Thuy T) véi ndi
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dung S.bank cho ba T2, 6ng H vay s6 vang 1.200 (mdt nghin hai trim) chi vang
SJC dé mua bat dong san, thoi han vay 84 thang, 13i sudt vay bang 1ai suit huy
dong vang ky han 12 thang, tra 13i cudi ky ma S.bank dang ap dung tai ngay ky
hop dong hodc ngay diéu chinh 14i suit cong (+) véi 0,43%/thang nhung khong
thap hon 0,6%. Lii suat cho vay duoc diéu chinh mdi ndim mot 1an tinh tir ngdy
ky két hop dong tin dung theo cach tinh trén, ngay hét han hop ddng 1a ngay
27/01/2012.

Pé dam bao khoan vay trén, ba T2 va ong H da ky hop dong thé chap sd
02218 ngay 27/01/2005, thé chap quyen sir dung dat va tai san gan lién véi dat
thudc so hitu cta ba T2 va 6ng H tai sé 43 (sb cii: 343C/8 Khu phd 1) duong sb
BB, phuong T, Quan B, Thanh phb H, do Phong Cong chimg s6 X, Thanh ph
H, da dang ky giao dich bao dam tai ij ban nhan dan phuong T, Quan B, Thanh
phé H s6 022 ngay 27/01/2005.

Ké tir thoi diém vay dén thang 01/2006, ba T2 va dng H chi tra dugc 165
chi vang SJC vén. Thang 3/2006, hai vo chong 6ng H va ba T2 bi bat, hién ca 6ng
H va ba T2 dang chép hanh 4n phat t0. Tinh dén thoi diém xét xtr so tham, 6ng H
va ba T2 con ng goc 1.035,000.000 chi vang SJC, no 1ai trong han va n¢ 1ai qua
han. Ngan hang yéu cau cham dut hop dong tin dung da ky voi bi don va yéu cau
phia bi don thanh toan s6 ng von va 13i 1am mot 1an ngay sau khi an c6 hi¢u luc
phap luat. Néu qua thoi han trén ma 6ng H va ba T2 chua tra tién cho S.bank thi
S.bank dé nghi phat mai quyén sir dung dat va tai san gan lién v6i dat tai s6 43 (s6
cii: 343C/8 Khu phd 1) duong sé6 BB, phuong T, Quan B, Thanh phé H dé dam
bao thi hanh an.

* Tai cac bién ban ldy 1oi khai, bi don - 6ng L& Quang H va ba Chdu Thi
Minh T2 - trinh bay:

Ong, ba xac nhan phan trinh bay cta S.bank vé hop dong tin dung, hop
déng thé chép, s6 tién vay, sb tién d3 tra, no géc, no 1ai la dang. Ba T2 dé nghi
S.bank giam bdt toan bo tién 13i cho 6ng, ba vi hién tai ca hai vo chong dang
phai chip hanh an phat t, diéu kién kinh té rat kho khan.

Ong, ba xac nhan S.bank c6 xudng tham dinh tai san thé chip it nhat 1a 02
lan, ¢6 1an c6 mat 6ng D chung kién. Ong, ba cling dong v tra dut diém no cho
S.bank mét lan ngay sau khi an c6 hiéu lyc phap luat. Trong truong hop khong
tra ng dung han thi éng ba dong § y phat mai tai san bao dam la quyén s¢ hiru nha
va quyén st dung dat & s6 43 (s6 cii: 343C/8 Khu pho 1) dudong sé6 BB, phudng
T, Quan B, Thanh phé H dé thi hanh 4n.

™ Nguoi cd quyén loi, nghia vy lién quan la éng Ngb Tri D do ba Bui Thi
Tuyét K dai dién trinh bay:

Can nha sb 43 (s6 cii: 343C/8 Khu phd 1) dudng sé BB, phuong T, Quén
B, Thanh phd H do vo chdéng 6ng Ngb Tri D, ba Tran Thi T nhan chuyén
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nhuong ctia ba Nguyén Thi L nam 1996. Ong D va ba T da ly hon theo Quyét
dinh cong nhan thuan tinh ly hon s 100/QDTTLH ngay 28/8/1996 cua Toda an
nhan dan Quan 4, theo quyét dinh trén thi ba T dugc so hitu mot sap ban sanh sir
tai chg Bén Thanh, 6ng D dugc so hiru mot chiéc xe Dream bién sb 50C-0574.
Trong qua trinh giai quyét ly hén, ong D c6 néu tai san chung la bat dong san
toa lac tai s6 43 (sb cii: 343C/8 Khu pho 1) dudng s6 BB, phu:0’ng T, Quén B,
Thanh phé H, nhung duoc Toa an giai thich do nha dat chua c6 gidy to nén Toa
an khong giai quyét. Ngoai ra, ong D, ba T ciing khong c6 bat ¢t sy thoa thuan
riéng nao khac dbi vai tai san trén.

Trude khi 6ng D, ba T ly hon, ba T da lam thu tyc xin cap gidy chimg
nhan quyén s hiru nha va quyén su dung dat d6i v6i nha dat s6 43 (sd ci:
343C/8 Khu phd 1) duong s BB, phuong T, Quan B, Thanh phd H. Ngay
31/12/1996 (sau khi ly hon), ba T da dugc Uy ban nhan dan Thanh phd H6 Chi
Minh cép gidy ching nhan quyén sir dung dat s6 2081/UB-GCN-QLD va Giay
phép xay dung chinh thic sé 01/GPXD/UB ngay 30/5/1997. Mic du cin nha 1a
tai san chung cua ong D va ba T, nhung 6ng D khong cd yéu ciu vé viéc hiy
gidy chimg nhan quyén sir dung dat da dugc cap cho ba T. Ong D di & tai cin
nha trén tir 1996 cho dén nay. Viéc ba T chuyén nhuong nha dat trén cho 6ng H,
ba T2 ciing nhu viéc 6ng H, ba T2 thé chip nha va dét trén dé vay von tai S.bank
thi 6ng D khong biét. Khi cho ba T2 va 6ng H vay, S.bank khong xudng thim
dinh tai san thé chap.

Nhu vy, can nha sb 43 (s6 cii: 343C/8 Khu phé 1) duong sé BB, phuong
T, Quan B, Thanh phd H 14 tai san chung trong thoi ky hon nhan cta 6ng D va
ba T chua chia. Ong D c6 yéu cau doc 1ap, dé nghi tuyén bé Hop dong mua ban
nha giita ba Tran Thi T va ba Chau Thi Minh T2, dng Lé Quang H, s cong
chtmg 0035885, quyén s6 10/TP/CC-SCC/HPGD ngay 27/11/2003 do Phong
Cong chung s6 X Thanh phd H ching nhén la v6 hiéu; tuyén b Hop dong thé
chap giita Ngén hang Thuong mai Co phan S va ba Chau Thi Minh T2, Ong Lé
Quang H s6 cong chung 02218 ngay 27/01/2005 do Phong Cong chung s6 X
Thanh phb H chiing nhan 1a vo hiéu.

* Nguoi bdo vé quyén va loi ich hop phdp ciia dng Ngd Tri D la Ludt suw
Tran Van V trinh bay:

Ngudn gbc cian nha sd 43 (sd cii: 343C/8 Khu phd 1) duong sd BB,
phuong T, Quan B, Thanh pho H la do ong Ngé6 Tri D, ba Tran Thi T cung mua
cua ba Nguyen Thi L va gidy chuyén nhuong nay hién van dugc luu tai hd so
xin cip gidy ching nhan. Ba T lam hd so xin cdp gidy ching nhan vao thang
6/1996, trong khi dén thang 10/1996 thi dng D, ba T méi ly hén. Do véy, can
nha nay la tai san chung cua 6ng D, ba T nén ba T khong ¢6 quyén ban nha khi
khong c6 su dong y ctia 6ng D. Ong D 6 tai cian nha nay tur khi xay nha dén nay
nén khong c6 viéc ba T2 nhan nha. Loi khai ciia ba T2 vé viée giao tién c6 mau
thuan. Tai bién ban lay 15i khai, bién ban d6i chat, ba T2 xéac dinh da tra 110
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lwong vang cho ba T dé tra khoan ng 205.000 d6 la M§ cht khong phai tra tién
mua nha. Nhu vay, giita ba T2, ba T khong c6 viéc giao tién, nhan nha nhu quy
dinh cua hop dong mua ban, ching to hop ddng mua ban nha 1a gia tao. Hau qua
phap 1y dan toi hop dong thé chap giira S.bank va ba T2, 6ng H v hiéu vi ba T2
khong c6 quyén thé chap tai san khong thudc so hitu ctia minh. Phia S.bank
cling khong thuc hién ding thi tuc thdm dinh trude khi cho vay. Dé nghi xac
dinh nha dat sb 43 (s6 cii: 343C/8 Khu phd 1) duong s6 BB, phuong T, Quan B
1a tai san chung chua chia ctia ba T, 6ng D va tuyén hop déng mua ban nha giita
ba T va ba T2, dng H vo hiéu, hop dong thé chap giira S.bank va ba T2, éng H
vo higu.

* Nguoi c6 quyén loi, nghia vu lién quan la ba Tran Thi T do éng Nguyén
T1 dai dién trinh bay:

Ba Tran Thi T va ong Ngb Tri D ly hon theo quyét dinh s6 100/QDTTLH
ngay 28/8/1996. Vé tai san chung ca hai di duoc giai quyét chia sap hang & cho
Bén Thanh va chia xe nhu 6ng D trinh bay néu trén 1a dung. Cin nha s 43 (s6
cii: 343C/8 Khu pho 1) dudng s6 BB, phuong T, Quén B 12 tai san chung cta ba
T va 6ng D. Toan bd viéc hop thirc hoa gidy to nha 1a do ba T2 dtng ra 1am gitp
nén ba T ciing khong biét tai sao gidy chii quyén khéng co tén cua 6ng D; dong
thoi, b T2 hoan toan hiéu rd cin nha nay 1a tai san chung caa 6ng D va ba T, ba
T khong c¢6 quyén ban nha. Ngay 31/12/1996, ba T di dugc Uy ban nhan dan
Thanh phé Ho Chi Minh cip gidy chimg nhan quyén sir dung dat s6 2081/UB-
GCN-QLDP va Gidy phép xay dung chinh thirc sé 01/GPXD/UB ngay 30/5/1997.
Mac du can nha la tai san chung cta 6ng D va ba T, nhung ba T khong cé yéu
cau vé viéc hay gidy chimg nhan quyén st dung dat da dugc cap.

Viéc ba T ky hop dong chuyén nhuong quyén so hitu nha va quyén sir
dung dat tai s6 43 (s6 cii: 343C/8 Khu phd 1) duong sé BB, phuong T cho phia
bi don 1 do vao nim 2003, khi biét ba T dang s& hiru 02 cin nha: cin thir nhat
tai 40/4 b, Phuong C, Quén T va can nha thur hai tai s6 43 (s cii: 343C/8 Khu
phé 1) duong sé BB, phuong T, Quan B nhung chua hgp thie hoa, nén ba T2
htra gitp ba T 1am thu tuc cap gidy chu quyén hai can nha nén trén. Khi lam gidy
td, ba T2 d3 bo tri viee ky ket mdt s6 vin ban tai Phong Cong ching sO X. Ngay
thoi diém nay, ba T2 sip san hd so hgp dong mua ban cin nha sé 43 (s6 cii:
343C/8 Khu phd 1) duong sd BB, phuong T, Quan B véi ndi dung ba T ban nha
cho dng H, ba T2 va noi day 1a hop dong uy quyén dé cho ba T2 muon cin nha
nay dua vao cong ty dang thanh lap, khi xin gidy phép xong s€ rut ra tra lai cho
baT.KhibaT thac méc vi sao hop dfmg iy quyén lai ghi hop dong mua ban ba
T2 tra 101 1a mau chung va chi ghi s6 tién tuong trung 1a 50.000.000 dong, gidng
nhu hop dong mua ban nha gitra me chong ba T va ba T chi ghi gid 25.000.000
d6ng. Vi khong hiéu biét phap luat nén ba T da tin ba T2 va ky hop dong mua
ban. Thuc té, khong co viéc ba T2 giao cho ba T 50.000.000 dong nhu gia tai
hop déng mua ban nha va ciing khong giao 110 luong vang SJIC nhu ba T2 d3
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trinh bay. Tai thoi diém nay, ba T2 con vay cua ba T 205.000 d6 la My va do
khong thanh todn nén ba T phai khoi kién ra toa, vu an da dugc Toa an nhan dan
quan Binh Thanh giai quyét bang Ban 4n so tham sé 2043/2017/DS-ST ngay
18/9/2017 (da co6 hiéu luc phap luat). Khoang thang 3/2006, ba T2 bi Cong an
bét vi toi lira ddo nhung khi dan giai thi ba T2 bo trdn. Ngay 17/3/2008, ba T2 bi
bat theo 1énh truy na ciia Cong an Thanh phé H5 Chi Minh. Ba T2 khéng tra cho
ba T bat ctr khoan tién ndo. Vi vay, khong thé c6 viéc ba T lai tiép tuc ban 02
can nha cho ba T2 duoc.

Nhu vay, doi v6i can nha trén, ba T da bi ba T2 lra ky hop df)ng cong
chimg mua ban chu vé mit y chi ba T khong tu nguyén. Do do, ba T dong y véi
yéu cau dgc 1ap cua ong D va khong co 'y kién hay yéu cau gi ddi voi viéc xem
xét 10i cua cac bén dan dén hop dong vo hi¢u, viéc bdi thuong thiét hai khi hop
dong bi tuyén bd vo hiéu; dong thoi yéu cau S.bank tra lai cho ba T ban chinh
cac gidy to nha, dat do ba dung tén.

* Nguoi c6 quyén loi, nghia vu lién quan la ba Tran Thi L trinh bay: Ba
v6i ong Ngb Tri D két hon vao nam 2004 va sinh song tai nha sd 43 (sd cii:
343C/8 Khu phd 1) duong s6 BB, phuong T, Quan B, Thanh phé H cho dén
nay. Can nha néu trén 1a ciia 6ng D, khong lién quan dén ba, dé nghi Toa 4n tién
hanh hoa giai va xét x{r ving mit ba.

* Nguwoi ¢é quyén loi va nghia vu lién quan la Phong Cong chitng S6 X
Thanh phé H: Hop ddng mua ban nha sé 0035885, quyén sé 10/TP/CC-
SCC/HPGD ngay 27/11/2003 va Hop dong thé chip sb 02218 ngay 27/01/2005
do Phong Cong chimg s6 X Thanh phé H cong chimg. Cac hop dong nay duoc
cong chimg dung tham quyén, dam bao vé hinh thtrc, quy trinh céng chimg. Céc
bén tham gia hop dong du diéu kién tham gia giao dich va tai san mua ban, thé
chép co du cac gidy to hop 18 theo quy dinh cua phap luat. Phong Cong chimg s6
X Thanh phé H khéng c6 yéu cau gi trong vu an nay.

* Péi véi yéu cau doc ldp ciia ong Ngb Tri D, nguyén don c6 y kién:

Ong Ngd Tri D va ba T Tran Thi T da ly hon va dugce Toa an giai quyet
xong vé tai san chung theo Quyét dinh coéng nhin thuin tinh ly hon sb
100/QDTTLH ngay 28/8/1996 cua Toa 4n nhan dan Quan 4. Trong qua trinh
giai quyét ly hon ong D, ba T hoan toan khong dé cap dén viéc c6 tai san chung
1a can nha s6 43 (s6 ci: 343C/8 Khu phd 1) duong s6 BB, phuong T, Quan B,
Thanh phé H. Sau khi quyét dinh ly hon gitra 6ng D va ba T c6 hi¢u lyc thi ba T
moéi duge cap gidy ching nhan quyén st dung dat va gidy phép xay dung dung
tén mot minh ba T. Vi vay, ba T dugc tron quyén sé hiru nha va dét trén, khong
lién quan dén 6ng D.

Viéc phia ba T va dng D cho rang ba T bi ba T2, éng H Itra déi khi ky hop
dong ban cin nha sb 43 (s6 cii: 343C/8 Khu phd 1) duong s BB, phuong T,
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Quéan B, Thanh phd H 1a khong ¢ co sd, vi ba T 1a ngudi c6 du ning luc hanh
vi dan sy vao thoi diém ky hop dong. Trude khi ky hop dong Cong chung vién
ludn héi lai cac bén cod dong ¥ voi ndi dung ghi trong hop dong ky két hay
khong va chinh ba T truc tiép ghi “dd doc va déng y”. Khi ba T khoi kién 6ng H
va ba T2 trong mot vu an dan sy khac ciing do Toa an nhan dan quan Binh
Thanh thu 1y, ba T chi khoi kién doi tién chir khong khoi kién vé viéc hity hop
d6ng mua ban can nha trén.

Hop ddng tin dung s 9763 va hop dong thé chip sb 02218 ngay
27/01/2005 duogc ky gitra S.bank va ba Chau Thi Minh T2, éng Lé Quang H
dugc thuc hién theo dung quy dinh cua phap luat, ba T2, 6ng H ciling thira nhan
va dong ¥ y phat mai tai san bao dam la quyén so hitu nha va quyén st dung dat &
s6 43 (s6 cii: 343C/8 Khu phd 1) duong sé BB, phuong T, Quan B, Thanh phd
H dé tra no cho S.bank. Vi vay, S.bank khong doéng ¥ véi yéu cau doc 1ap cua
ong Ngd Tri D ciing nhu y kién cta nguoi dai dién “hop phap cua ba T vé viéc dé
nghi tuyén giao dich mua ban nha va hop dong thé chap vo hiéu. Do do6, S.bank
van giit nguyén yéu cau cua minh vé viéc dé nghi phat mai tai san thé chap dé
dam bdo thi hanh an.

* Poi véi yéu cau doc ldp cua ong Ngb Tri D, cdc bi don - ba Chdau Thi
Minh T2, 6ng Lé Quang H - co y kién:

Ngay 27/11/2003, ong ba da ky hop dong mua cin nha sd 43 (sé cii:
343C/8 Khu phé 1) duong s BB, phuong T, Quan B, Thanh phd H ctia ba Tran
Thi T tai Phong Cong ching s6 X. Trude khi mua nha, ong ba di dugc xem ban
chinh gidy ching nhan quyén sir dung dat va quyén so hiru nha ding tén mot
minh ba Tran Thi T. Pong thoi, ba T ciing da dua cho 6ng ba xem quyét dinh
thuan tinh ly hon giita ba T véi 6ng Ngo Tri D. Ngoai ra, con c6 gidy xac nhan
khong ai tranh chap cin nha trén véi ba T ciia Uy ban nhan dan phuong T, Quan
B, Thanh ph H. Ong ba khang dinh viéc mua nha cta ba T da hoan tat vé tha
tuc phap 1y tir nim 2003. Ba T2 truc tiép thoa thudn gia ca va tryc tiép giao tién
cho ba Tran Thi T. Gia mua nha thyc té 1a 110 lugng vang SJC nhung gia trén
hop déng cong chimg chi ghi 50.000.000 dong (ndm muoi triéu dong), muc dich
dé giam thué. Ba T2 d4 tra cho ba T 100 lugng vang SJC dé mua cin nha sé 43
(sb cii: 343C/8 Khu phé 1) duong sé BB, phuong T, Quan B. S vang nay ba
T2 tra cho ba T 1am hai 1an, 1an 1 tra 80 luong vang SJC tai Phong Cong ching
s6 X sau khi ky hop ddong mua ban nha, 1an 2 tra 20 lugng vang SJC sau khi
nhan tién vay tir ngan hang. Do thoi gian da l1au nén ba T2 khong nhé rd da dua
cho ba T 100 hay 110 lugng vang SJC va vi thoi diém mua nha ndy cung voi
thoi diém ba mua cin nha tai Quan 4 cta ba T nén ba T2 giao tién cho ba T
nhiéu 1an. Viéc giao nhan vang c6 1ap thanh vin ban nhung ba T2 di 1am that
lac.

Ong ba di duoc nhan nha nhung muc dich ‘mua nha dé‘ ban nén chua &.
Viéc 6ng Ngo Tri D ¢ tai can nha trén la do ba T dé nghi vo chong ba cho éng D
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vé ngu dé trong coi hang hoa cho ba T mot thot gian trong khi cho ong D xay
nha. Vi vo chong ba ciing chua c6 nhu cau 0, nén dong ¥ cho 6ng D & tam. Ong,
ba khong ddng ¥ v6i yéu cau cua 6ng D vé viéc dng D 1a ddng s hitu cin nha
trén v6i ba T va dé nghi tuyén giao dich mua ban nha gitra ba T v6i vo chong
6ng ba vo hiéu. Trong truong hop Toa an chap nhan yéu cau ctua ba T, 6ng D thi
ong, ba khong yéu cau Toa an g1a1 quyet vé hau qua ctia hop dong bi tuyén bd
v6 hiéu, ma ong ba s& yéu cau giai quyét bang mot vu an khac theo quy dinh.

Vu an nay trai qua céc lan giai quyét nhu sau:

* Tai Ban dn ddn sw so tham (lan 1) sé 56/BA/2010/DSST-ST ngay
12/10/2010 cua Toa an nhdn ddn qudn Binh Thanh, Thanh phé H6 Chi Minh da
quyét dinh: chap nhan toan bd yéu cau cia nguyén don.

* Tai Ban dn Gidam déc tham (lan 1) sé 39/2011/DS-GPT ngay 14/9/2011
ciia Uy ban Tham phdn Toa dn nhin dan Thanh phé Ho Chi Minh da quyét
dinh: huy toan bd Ban an dan sy so tham sd 56/BA/2010/DSST-ST ngay
12/10/2010 cua Toa an nhan dan quan Binh Thanh do vi pham nghiém trong thu
tuc t6 tung.

* Tai Ban dn ddn sy so tham (lan 2) s6 591/2014/DS-ST ngay 28/11/2014
cua TOa an nhdn ddn qudn Binh Thanh, Thanh pho Ho Chi Minh da quyét dinh:

- Chap nhan mét phan yéu cau khoi kién ctia nguyén don: budc ba Chau
Thi Minh T2 va 6ng L& Quang H c6 nghia vu thanh toan cho S.bank sé no gbc
va l3i tong cong 1a: 1.609,649.600 chi vang SJIC (mot nghin sau trdm 1é chin chi
sau traim bdn muoi chin phiy sau phan vang SJIC) va sb tién 917.268.750 ddng
(chin tram muo1 bay tri€u hai trdm sdu muoi tdm ngan bay tram nam muoi
dong). Thi hanh dut diém mot 1an ngay khi 4n c6 hiéu lyc phap luat. Dén han
thanh toan néu ba Chau Thi Minh T2 va ong Lé Quang H chua tra du tién von
va lai cho S.bank, thi S.bank dugc quyen yéu cau Co quan Thi hanh an c6 tham
quyén phat mai tai san thé chap 1a quyén st dung dat va tai san gan lién v6i dat
tai s6 43 (s6 cili: 343C/8 Khu phd 1), dudng sé BB, phuong T, Quan B, Thanh
phé H dé thi hanh an.

- Khong chap nhén yéu cau doc lap cua nguoi co quyén loi, nghia vu lién
quan la 6ng Ngo Tri D vé viéc yéu cau tuyén bd Hop dong mua ban nha gitra ba
Tran Thi T va ba Chau Thi Minh T2, dng L& Quang H, s6 cong chimg 0035885,
quyén sb 10/TP/CC-SCC/HPGD ngay 27/11/2003 do Phong Cong ching sb X
Thanh phé H chimg nhan 1a v6 hiéu.

* Tai Ban dn ddn sw phiic tham so 795/2015/DS-PT ngay 03/7/2015 ciia
Toa dn nhén déan Thanh pho Ho Chi Minh da quyét dinh:

- Chap nhan mot phén‘khémg cao cua nguoi co guyén loi, nghia vu lién
quan ong Ngd Tri D va ba Tréan Thi T, stra ban 4n so thdm. Chap nhan mot phan
yéu cau khoi kién ctia nguyén don: Budoc ba Chau Thi Minh T2 va ong Lé
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Quang H c6 nghia vu thanh toan cho S.bank tong sé vang no gbc, no 13, tién 14
tinh dén ngay 24/11/2014 1a 1.609,649.600 chi vang SJC (mot ngan sau tram 1é
chin chi sdu trim bon muoi chin phdy sau phin vang SJC) va s tién
904.703.425 d6ng (chin trim 1& bén triéu bay trim 1¢ ba nghin bdn tram hai
muoi 1am dong).

- Khong chip nhan yéu cau doc 1ap cua nguoi cd quyén loi, nghia vu lién
quan la 6ng Ngd Tri D vé viéc yéu cau Toa an tuyén giao dich mua ban nha giira
ba Tran Thi T vdi 6ng L& Quang H va ba Chau Thi Minh T2 vo6 hiéu.

Ngoai ra, ban an con quyét dinh vé an phi, vi¢c yéu cau thi hanh an.

* Tai Quyét dinh gidm doc tham so 190/2016/KDTM-GDT ngay 06/9/2016
cua Uy ban Tham phan Toa dn nhan dan cap cao tai Thanh pho Ho Chi Minh da
quyét dinh:

- Chép nhan Khang nghi s6 24/2016/KN-DS ngay 12/5/2016 cua Chanh
an Toa an nhéan dan cap cao tai Thanh pho H6 Chi Minh.

- Hiy mot phan Ban an dan su phuc tham sé 795/2015/DS-PT ngay
03/7/2015 ctia Toa 4n nhan dan Thanh phd H6 Chi Minh va mot phan ban an
dan sy so tham 591/2014/DS-ST ngay 28/11/2014 ctia Toa an nhan dan quan
Binh Thanh, Thanh phd H6 Chi Minh vé phan tai san thé chap 13 cin nha s6
343C/8 khu phd 1, phuong T, Quan B, Thanh phd H; giao hd so cho Tda an
nhan dan quan Binh Thanh, Thanh phé HO Chi Minh xét xtr so tham lai theo quy
dinh cua phap luat.

* Tai Ban dn dan sy so tham so 2356/2018/DS-ST ngay 14/11/2018 ciia
Toa &n nhan dan qudn Binh Thanh, da quyet dinh:

1. Khong chip nhan yéu ciu cta nguyén don - Ngan hang Thuong mai Co
phan S vé viéc budc ba Chau Thi Minh T2, dng Lé Quang H va nhiing nguoi cu
tra tai can nha 343C/8 KP1, duong BB, phuong T, Quan B, Thanh phé H phai
giao can nha nay cho co quan thi hanh an c6 thim quyén dé xur 1y tai san thé
chép trong truong hop ba T2, dng H khong thuc hién hoic thuc hién khong day
du nghia vu tra no.

2. Tuyén bb Hop dong mua ban nha giira ba Tran Thi T va ba Chau Thi
Minh T2, 6ng L& Quang H, s cong chimg 0035885, quyén sd 10/TP/CC-
SCC/HPGD ngay 27/11/2003 do Phong Cong ching sé X Thanh phd H chimg
nhan 13 v6 hiéu.

3. Tuyén bd Hop ddng thé chéap giita Ngan hang Thuong mai C6 phan S
va ba Chau Thi Minh T2, 6ng Lé Quang H s cong chung 02218 ngay
27/01/2005 do Phong Cong chimg s6 X Thanh phé H ching nhén 14 vo hiéu.

4. Ngan hang Thuong mai C6 phan S phai tra cho ba Tran Thi T ban
chinh céc gidy to nha dat sau: Gidy chimg nhan quyén st dung dat s6 2081/UB-
GCN-QLBPT do UBND Thanh phd H6 Chi Minh cip ngay 31/12/1996 cho ba
Tran Thi T, Giay phép xay dung chinh thirc s6 01/GPXD/UB ngay 30/5/1997 do
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ij ban nhan dan Quéan 7, Thanh phé HO Chi Minh cép, To khai 1€ phi trudc ba
ngay 11/11/1996 va ngay 10/6/1997, Ban vé& ngay 17/01/1997 va Quyét dinh cip
s6 nha sd 28/QD/UB ngay 14/7/1997 ciia Uy ban nhan dan Quan 7, Thanh ph
H6 Chi Minh.

5. Ngan hang Thuong mai C6 phan S phai tra cho ba Chau Thi Minh T2
va 6ng L€ Quang H ban chinh Hop déng mua ban nha ¢ sé cong chung
0035885, quyén s6 10/TP/CC-SCC/HDGD ngay 27/11/2003 do Phong Cong
ching s X Thanh phé H ching nhén (Ban cap cho bén mua), to khai ndp thué
chuyén quyén st dung dit ngay 03/12/2003, to khai 1& phi trudc ba ngay
05/12/2003.

Ngoai ra, ban an con quyé€t dinh v€ an phi, viéc yéu cau thi hanh an va
quyén khang cdo cua cac duong su.

* Tai phién toa phuc tham:

- Ong H6 Ngoc T 1a nguoi dai dién theo Uy quyén ctia S.bank trinh bay:
yé€u cau stra ban an so tham theo ndi dung khang céo cua S.bank la duge phat
mai tai san bao dam dé thu hoi no. Boi:

+ Ban an Giam d6c tham khong hay phan hop dong tin dung, nghia la
phan nghia vu tra ng ciia ba Chau Thi Minh T2 va 6ng L& Quang H da c6 hiéu
luc phap luat.

+ Sau khi mua nha tir ba Tran Thi T, ba T2 va ong H da thyc hién cc
thu tuc dang ky theo quy dinh, do do la chu so htru hop phap nha, dat tai so 43
(s0 cu: 343C/8 Khu pho 1) duong s6 BB, phuong T, Quén B. Sau do, ba T2,
ong H da ky két hop dong tin dung, hop dong thé chap véi S.bank theo dling
trinh ty, thu tuc ma phap ludt quy dinh va S.bank cling da di dang ky giao dich
bao dam theo quy dinh. Do do, cac hop dong nay la hop phap, phép lut phai
bao v¢é quyén va lgi ich hop phap cho S.bank.

- Bi don - ba Chau Thi Minh T2, 6ng L& Quang H - c6 vén ban Xin Xet

XU vang mat.

- Luat su Nguyén Thi M 1a nguoi bao vé quyén loi hop phap cia ong
Ngo Tri D trinh bay:

+ Can nha sd 43 (s6 cii: 343C/8 Khu phd 1) dudng sd BB, phuong T,
Quén B la tai san chung chua chia cua 6ng Ngo Tri D va ba Tréan Thi T tao lap
trong thoi ky hon nhan. Do do, ba T khong c6 quyén dinh doat toan bo can nha
ma khong c6 y kién cua ong D.

+ Hop ddng mua ban nha gitta ba T véi ba T2 6ng H 1a gia cach, vi vay
vO hiéu. Béi Ié:

(i) PBay la tai san chung cuia 6ng D vaba T.
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(i) Phong Cong chimg s6 X da cong chimg hop d6ng mua ban nha gitta ba T
v6i ba T2, 6ng H khi chua c6 du cac dieu kién, giay to theo quy dinh.

(iii) Ba T bi ba T2 lira ddi néi 1a ky hop ddng muon nha.

(iv) Loi khai cua ba T2 vé gia mua ban nha, viéc giao nhén tién mua ban
nha c6 nhicu mau thuan. Dong thoi, ba T2 va 6ng H cling khong cung cap dugc
chung ctr d€ chirng minh c6 vi¢c giao nhan tién mua ban nha hay giao nhan
nha.

+ Do hop dong mua ban nha v6 hiéu, ba T2 va 6ng H khong phai 1a chi
sO hiru nha s6 43 (s6 ct: 343C/8 Khu pho 1) duong s6 BB, phuong T, Quén B
nén hop dong the chap gitra S.bank voi ba T2, 6ng H cling vo hi¢u. Mat khac,
S.bank cling ¢ 161 1a truge khi ky ket hgp dong thé chap da khong tim hiéu ro,
tham dinh k¥ cang dé xac dinh ai 1a nguoi dang cu tra, st dung can nha nay.

Tur nhitng 1ap ludn trén, dé nghi Hoi dong xét xur phiic tham khong chap
nhan don khang cao cta S.bank, gitt nguyén ban an so tham.

- Ba Bui Thi Tuyét K 12 nguoi dai dién theo uy quyén ciia 6ng Ngb Tri
D trinh bay:

+ Tai Biéu 5 cta Gidy phép xay dung s6 45/GPXD do Uy ban nhan dan
huyén Nha Bé cap ngay 27/02/1997 c6 quy dinh “Khi xdy dung xong, chii ddu
tw phai bdo cho Phong QLDT (xdy dung) kiém tra cong trinh hoan thanh ¢ két
lugn_cua UBND Qudn, Huyén. Gidy phép xdy dung méi c6 gid tri dang ky
quyén sé hitu”. Ba T, ba T2, dng H chua thuc hién nén chua c6 quyén sé hiru
chinh thtrc.

+ Theo Cong vén s’(‘) 7460/VPDK-HD ngay 17/6/2015 cua Véan phong
dang ky quyén sur dung dat S¢ Tai nguyén va Moi truong Thanh pho H6 Chi
Minh, thi trong ho so chuyén quyén sir dung dat c6 tén 6ng D.

+ Theo Cong van so 426/VPDK-DK ngay 22/4/2015, thi hgp dong mua
ban nha va gidy chung nhén quyén su dung dat khong duoc luu tai Van phong
Dang ky Quyén st dung dat Quén 7.

+ Trong Gidy chung nhan quyén st dung dat sé6 2081/UB-GCN-QLDT
do Uy ban nhan dan thanh phé cap cho ba Trén Thi T, tai diém ¢ phan luu y ¢6
ghi rd 1a “Sau khi co gzay ching nhdn quyén sir dung dat, nguwoi su dung ddt
phdi dén dang ky tai Uy ban nhdn déan qudn hodc UBND xd, Thi tran noi xin sir
dung dat”. Trong vu an ndy, ca ba T, ba T2, dng H déu chua di dang ky, do vay
chua phat sinh quyén sir dung dit theo quy dinh.

Tt nhiing van dé da néu cho thay, nha dat sd 43 (sb cil: 343C/8 Khu phd
1) duong so0 BB, phuong T, Quéan B chua du cac di€u kién phap 1y d€ thuc hién
cac giao dich.

- Ong Nguyén T1 la nguoi dai dién theo iy quyén ciia ba Tran Thi T
trinh bay:
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+ Nha, dat s6 43 (s6 cii: 343C/8 Khu phd 1) dudong sé BB, phuong T,
Quén B la tai san chung chua chia trong thoi ky hon nhan ctia éng Ngé Tri D
va ba Tran Thi T. Khi ly hon & Toa an nhan dan Quén 4, do tai san nay chua c6
gidy to nén chua dua vao giai quyét.

+ Viéc ba T ky tén vao hop dong mua ban nha véi ba Chau Thi Minh T2,
ong Le Quang H 1a c6, tuy nhién ban chit khong c6 viéc mua ban. Do hai bén
c6 mobi quan hé 1am an nén ba T tin tuong, ky tén cho ba T2 muon nha dé thanh
1ap cong ty. Pong thoi, hoan toan khong cé viée giao nhan tién, ba T2 khai gia
mua ban bat nhét.

+ Ba T2, Ong H chua co day du quyén so hiru nha, dat s6 43 (sb ci:
343C/8 Khu phé 1) duong s6 BB, phuong T, Quan B. Cy thé 1a khong c6
quyén sir dung, vi thuc té 1a ong Ngd Tri D van cu tra trong cin nha tir d6 dén
gi0. Dong thoi, trong hd so mua ban nha cling khéng c6 tai liéu nao thé hién ba
T2, 6ng H du didu kién dé giao dich. Mit khac, khi tham dinh cho vay, S.bank
cling khong Xuéng nha thiAm dinh thuc té dé biét xem tai san thuc té thé nao, do
d6 S.bank ciing ¢ 1.

Véi nhiing ¥ kién trén, dé nghi Hoi dong xét xtr phuc tham khong chap
nhan yéu cau khang cao cta S.bank, giir nguyén ban an so tham.

- Qng Nguyén Vin S 1a nguoi dai dién theo uy quyén cua Phong Cong
chung so X trinh bay:

+ Tha tuc céng ching hop dong mua ban, hop dong thé chap dugc Cong
chung vién Phong Cong chimg s6 1 thyc hién dang theo Diéu 7 Nghi dinh s6
75/2000/ND-CP ngay 08/12/2000 cta Chinh phii vé Cong ching, ching thuc.
Toan bd hd so mua ban, thé chép nha, dat sb 43 (sé cii: 343C/8 Khu phé 1)
duong s6 BB, phuong T, Quin B déu day du, phu hop véi cac quy dinh cua
Luat Pat dai ndm 1993 va cac quy dinh khéac c6 lién quan.

+ Can ct diém 3 Muyc I phan Mot Cong van sb 647/CV-BC ngay
31/5/1995 ciia Téng cuc Dia chinh, thi Gidy chimg nhan quyén sur dung dat so
2081/UB-GCN-QLPT do Uy ban nhéan dan Thanh phé Hb Chi Minh cap ngay
31/12/1996 dugc coi la hop 1¢ vé quyén so hitu nha va quyén st dung dat.
Pong thoi, khi ky hop dong mua ban, cic bén c6 day du cac loai gidy to theo
quy dinh tai Quyét dinh sé 04/2003/QD-UB ngay 06/01/2003 ctia Uy ban nhan
dan Thanh phé H6 Chi Minh.

+ Théng qua viéc cap Gidy phép xay dung chinh thic sé 01/GPXD/UB
ngay 30/5/1997 cua Uy ban nhan dan 1am thoi Quan 7, thi ching minh dugc ba
T truc tiép hay glan tiép da thuc hién ké khai viéc st dung dit theo quy dinh
ciia Luat Dat dai va day chi 13 thu tuc hanh chinh thong thudong khong anh
huong dén quyén ctia ba T trong viéc dinh doat quyén sir dung dat.

+ Sau khi ky két hop dong mua ban véi ba T, ba T2 da di ding ky tai
Trung tdm Thong tin va Pang ky nha dat Thanh pho Ho Chi Minh vao ngay
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19/12/2003, diéu nay duoc thé hién trén bia Gidy chimg nhan quyén st dung
dat s6 2081/UB-GCN-QLPT. Theo quy dinh tai khoan 3 Piéu 1 Quyét dinh sb
04/2003/QD-UB ngay 06/01/2003 ctia Uy ban nhan dan Thanh phé HO Chi
Minh, thi nha dat s6 43 (s6 cii: 343C/8 Khu phd 1) duong s BB, phuong T,
Quin B duogc quyén thuc hién cac giao dich dan su. Vi vy, ba T2, éng H c6
day du diéu kién dé thé chap.

Nhu vay, hop dong mua ban va hop dong thé chap nha, dat sb 43 (sd cii:
343C/8 Khu phd 1) duong sé BB, phuong T, Quan B ma Coéng ching vién
Phong Céng chimg s6 X chtng nhan 14 hop phép, dé nghi Toa 4n cong nhan.

- Dai dién Vién kiém sat nhan dan Thanh ph6 HO Chi Minh phat biéu,
deé nghi:

+ Tur khi thu 1y vu an cho dén khi c6 quyét dinh dua vy 4n ra xét xtr, Thim
phan thyc hién ding quy dinh cua phap luat va tai phién toa xét xir phic tham,
Ho1 déng xét xur thuc hién dang theo trinh ty va quy dinh cta B6 luat T tung
dan sy nam 2015.

+ Tai phién toa, cic duong sy chap hanh dung theo quy dinh cua phap
luat.

+ Dbi voi ndi dung khang céo:

(i) Can clr cac tai lidu, chimg cr ¢6 trong hd so va 10i trinh bay cta cac
duong su tai cac phién toa, cd co sé xac dinh nha dét sb 43 (sé cti: 343C/8 Khu
phd 1) duong s6 BB, phuong T, Quan B 1a tai san chung chua chia ctia ong Ngo
Tri D va ba Tran Thi T trong thoi ky hon nhan. Vi vy, ba T khong duogc toan
quyén quyét dinh vé cin nha nay. B Chau Thi Minh T2 khai mua nha nay tir ba
Tran Thi T, nhung 16i khai khong thong nhat vé s tién, vang mua nha. Pong
thoi, ba T2 ciing khong cung cip duge ching cir dé chimg minh viée thanh toan
tién, vang mua nha. Ngoai ra, ba T2 con vay cta ba T 205.000 d6 la My va do
khong thanh toan nén ba T phai khai kién ra toa, vu an da dugc Toa an nhan dan
quan Binh Thanh gidi quyét bang Béan an so tham so 2043/2017/DS-ST ngay
18/9/2017 (da co6 hi¢u luc phap luat).

Cin cir vao DPiéu 137, 138 caa Bo luat Dan sy nam 1995, ¢6 co so xac
dinh Hop dong mua ban nha gitra ba Tran Thi T va ba Chau Thi Minh T2, éng
L& Quang H, s6 cong chimg 0035885, quyén sd 10/TP/CC-SCC/HPGD ngay
27/11/2003, do Phong Cong ching sd X Thanh phé H ching nhan la vo hiéu.
Pong thoi, cac duong sy déu khong c6 yéu cau giai quyét hau qua phap ly cua
giao dich dan sy v6 hi€u nén de nghi Ho1 dong xét xir khong giai quyét trong
vu 4n nady, cic duong su c6 quyén khoi kién bang mot vu kién khac khi co yéu
cau theo quy dinh cua phap lut.

(i) Vé yéu cau dugc phat mai tai san thé chap ctia S.bank, nhan thay khi
ky hop dong thé chap v6i ba T2 va ong H, S.bank da tuan thu céc trinh tu, thu
tuc, cac bén co day du cac gidy to theo quy dinh. Do d6, S.bank 1a ngudi thir ba
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ngay tinh. Khoan 2 Biéu 133 cua Bo luit Dan sy quy dinh: “..2. Truong hop
giao dich dan sy v0 hiéu nhung tai san da duoc dang ky tai co quan nha nuoc
c6 tham quyén, sau dé dwoc chuyén giao bang mét giao dich dan s khdc cho
nguoi thir ba ngay tinh va nguoi nay can cwt vao viéc dang ky do ma xdc lap,
thuc hién giao dich thi giao dich d0 khong bi vo hiéu”. Can ¢t quy dinh nay,
thi tuy hop dong mua ban nha gitta ba Tran Thi T va ba Chau Thi Minh T2, 6ng
Lé Quang H 1a v6 hiéu nhung hop dong thé chap giita S.bank v&i ba Chau Thi
Minh T2, 6ng Lé Quang H khong v hiéu.

Vi vay, dé nghi Hoi dong xét xtr chdp nhan yéu cau khang céo cua
S.bank, stra mot phan ban an so tham: tuyén bd hop ddng mua ban nha giira ba
Tran Thi T va ba Chau Thi Minh T2, 6ng L& Quang H v6 hiéu; xac dinh hop
dong thé chap giita S.bank véi ba Chau Thi Minh T2, 6ng L& Quang H c¢6 hiéu
luc.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac chimg ct, tai liéu c6 trong ho so vu an di duogc
tham tra tai phién toa va can ctr vao két qua tranh luan tai phién toa, ¥ kién phat
biéu cua dai di¢n Vién kiém sat, Hoi dong xét xur nhan dinh:

[1] V& viéc xét xtr phuc thim ving mat c4c bi don, nguoi c6 quyén loi,
nghia vu lién quan 1a ba Tran Thi L: cac bj don dang chap hanh hinh phat tu tai
cac trai giam, dd c6 vin ban xin xét xtr ving mit va ba L ciing c6 vin ban xin xét
xtr vang mat. Do d6 Hoi dong xét xtr phiic tham xét xtr vang mit nhimg ngudi
nay la ding theo khoan 2 Piéu 296 ciia Bo luat T6 tung dan sy nam 2015.

[2] Trong vu 4n nay, thoi diém nguyén don, bi don, ngudi co quyén loi,
nghia vu lién quan xac lap cac giao dich 1a thoi diém Bo luat Dan sy nam 1995
dang c6 hiéu lyc ap dung. Can cit quy dinh tai diém b khoan 2 Nghi quyét sd
45/2005/QH11 ngay 14 thang 6 ndam 2005 ciia Qudc hoi vé viéc thi hanh B luat
Dan sy ndm 2005 va diém a khoan 1 Diéu 688 cia B luat Dan sy 2015, thi luat
ndi dung duogc ap dung dé xem xét, giai quyét cac tranh chip 1a Bo luit Dan sy
nam 1995 va van ban huéng dan B6 luat Dan sy nam 1995.

[3] Xét Hop dong mua ban nha gitra ba Tran Thi T va ba Chau Thi Minh
T2, 6ng Lé Quang H, so cong chirng 0035885 quyén s6 10/TP/CC-SCC/HPGD
ngay 27/11/2003, do Phong Cong chtmg s6 X Thanh phd H ching nhan:

3.1 Ba T khai viéc ky hop dong mua ban cin nha s6 43 (s6 cii: 343C/8
Khu pho 1) duong sd BB, phuong T, Quan B cho ong H, ba T2 la do khong
hiéu biét phap luat, cho rang ky tén dé cho ba T2 muon cin nha nay dua vao
cOng ty dang thanh 1ap nhung khong dugc ba T2, 6ng H thira nhan va ciling
khong c6 chimg ctr nao dé chirmg minh. Mat khac, tai phan cudi ctia hop dong, &
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phan BEN BAN (BEN A), ba T da ghi “da doc va gTéng y”, ¢o ky tén va lan tay.
Vi vay, viéc ba T cho rang bi Itra do1 khi ky hop dong mua ban nay la khong co
can ct, nén khong dugc chap nhan.

3.2 Ba T2 khai giao dich gitra ba T2, 6ng H v&i ba T la hop d6éng mua ban
nha, ching cir chimg minh 1a hop ddéng mua ban nha s cong ching 0035885,
quyén sé 10/TP/CC-SCC/HPGD ngay 27/11/2003 do Phong Cong ching sb X
Thanh phé H chimg nhén, duoc cac bén xac 1ap trén co sd tu nguyén, thoa thuan
va ba T2 di thanh todn xong tién mua nha cho ba T. X¢ét thay, trong hop dong
mua ban, cac bén khong c6 thoa thuan riéng vé viéc giao nhan tién mua ban nha,
ma chi thoa thuan chung la “Sau khi ky hop dong mua bdn nha tai Phong Cong
chitng s6 X TPHCM, bén B giao hét s6 tién mua nha cho bén A, dong thoi bén A
giao nha cho bén B”. Ba T khong thira nhan mua ban nha va cling khong thira
nhan c6 nhan tién hay vang cua ba T2. Con 161 khai cua ba T2 vé gia mua ban
nha khong thong nhat va ba T2 ciing khong cung cip duoc chung cur chung
minh d3 tra tién, vang cho ba T. Vi vay, c6 co sd xac dinh rang chua co viéc
giao nhan tién, vang mua ban nha gitta ba T vi ba T2, 6ng H.

3.3 Tai gidy xin nhuong quyén sir dung dat ngay 19/3/1996 the hién 6ng
Ngo Tri D va ba Tran Thi T cung dung tén nhan chuyen nhuong quyén st dung
dat dién tich 140m?® cuia ba Nguyén Thi L, gidy chuyén nhuong c6 xac nhan cua
Uy ban nhan dén xa ngay 08/4/1996. Ngoai ra, tai Cong vén s6 7460/VPDK-HD
ngay 17/6/2015 cua Van phong dang ky quyen st dung dat So Tai nguyén va
Moéi truong Thanh pho Ho6 Chi Minh cung cép, thi hé so luu cap gidy chung
nhan quyén st dung dét tai dia chi s 43 (s6 cii: 343C/8 Khu phé 1), dudng BB,
phuong T, Quan B, Thanh pho H tuy chi dtmg tén ba Tran Thi T, nhung gidy
xin nhuong quyén st dung dat ngay thé hién 6ng Ngd Tri D va ba Tran Thi T
cung nhan chuyén nhuong quyén st dung dat cua ba Nguyén Thi L, ho SO Xin
cap gidy chung nhan khong c6 vin ban nao thé hién 6ng D tir bé quyén tai san
ctia minh d6i voi phan dat nay. Ba T, 6ng D cung xac dinh mic du ba T 1a nguoi
ky don xin 1am nha ngay 19/3/1996 nhung 6ng D |a nguoi bo tién ra xay dung
cin nha néu trén va 6ng D dugc cong an noi cu trd, chinh quyén dija phuong xéac
nhan c6 dang ky tam tra, sinh song tai can nha tir nim 1996.

Do d6, c6 di1 co s& xac dinh nha, dat sé 43 (sb cii: 343C/8 Khu phé 1),
du’c‘)'ng BB, phuong T, Quin B, Thanh phd H 1a tai san chung chwa chia cia 6ng
D vabaT trong thoi ky hon nhan. Piéu 233 B luat Dan sy nim 1995 quy dinh,
vo chdng c6 quyen ngang nhau trong viéc chiém hiru, sir dung, dinh doat tai san
chung va vo chdng cing ban bac, thoa thuin hodc uy quyén cho nhau chiém
hitu, str dung, dinh doat tai san chung. Ba T biét rd nha, dat tai sb 43 (so cii:
343C/8 Khu phd 1), dudng 77, phuong T, Quan B 14 tai san chung véi 6ng D
trong thoi ky hon nhan, ba T khong c6 toan quyén dinh doat, nhung van ky ban
cho ba T2, 6ng H. Can ct Piéu 137 ctia Bo luat Dan sy nam 1995, xét thay viée
Toa an cip so tham chap nhan yéu cau doc 1ap cua dng H, xac dinh Hop dong
mua ban nha giita ba Tran Thi T va ba Chau Thi Minh T2, 6ng L& Quang H, s
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cong chung 0035885, quyén s 10/TP/CC-SCC/HPGD ngay 27/11/2003 do
Phong Cong ching s X Thanh phé H ching nhan v6 hiéu 1a ¢ cin ct, ding
quy dinh. Tuy nhién, ca 6ng D, ba T, ba T2 va ong H déu khong c6 yéu cau giai
quyét hau qua phap 1y cua giao dich dan sy v6 hi¢u hay yéu cau gi dbi véi viéc
xem xét 16 cua cac bén dan dén hop dong v6 hi¢u; do do, can ctr khoan 1 Piéu 5
Bo luat TH tung dan sy nam 2015, Hoi dong xét xtr khong giai quyét trong vu 4n
nay, cac duong su c6 quyén kh(yi kién bang mot vu kién khac khi c6 yéu cau
theo quy dinh ctia phép luét.

[4] Xét Hop dong thé chap giira Ngan hang Thuong mai Co phan S va ba
Chau Thi Minh T2, 6ng Lé Quang H s0 cong chimg 02218 ngay 27/01/2005, do
Phong Cong ching s6 X Thanh phd H chirg nhén:

[4.1] Ngay 31/12/1996, ba Tran Thi T dugc Uy ban nhan dan Thanh pho
H6 Chi Minh cap Giay ching nhén quyén su dung dat sb 2081/UB-GCN-
QLDT. Can ctr Quy dinh vé trinh ty, thu tuc cap gidy chimg nhan quyén sé hiru
nha ¢ va quyen str dung dat d6 thi, tht tuc chuyén quyén so hitu nha & va quyen
sit dung dat ¢ tai Thanh phd H6 Chi Minh ban hanh kém theo Quyét dinh sd
38/2000/Qb-UB-DT ngay 19/6/2000 cua Uy ban nhan dan Thanh phé H6 Chi
Minh, thi nha dat tai s6 43 (sb cu: 343C/8 Khu pho 1), duong BB, phuong T,
Quan B, Thanh phd H c6 du gidy to hop 18 vé quyen s& hitu va quyén st dung.
Hop dong mua ban nha gitta ba Tran Thi T va ba Chau Thi Minh T2, 6ng L&
Quang H duoc thuc hién theo dung quy dinh tai biéu 26, Piéu 27 cla Quy dinh
noi trén. Sau khi nhan chuyén nhuong, ba T2 da thyc hién viéc dang ky quyén
s0 htru theo quy dinh tai Dleu 444 B luat Dan sy nam 1995 va Piéu 29 Quy
dinh vé trinh ty, thu tuc cap glay ching nhén quyén so hitu nha ¢ va quyen su
dung dat dé thi, thu tuc chuyén quyén s& hitu nha & va quyen str dung dat o tai
Thanh ph6é H6 Chi Minh ban hanh kém theo Quyét dinh s6 38/2000/QD-UB-DT
ngay 19/6/2000 cia Uy ban nhan dan Thanh phé Ho Chi Minh.

[4.2] Sau khi hop dong mua ban nha gitta ba Tran Thi T, ba Chau Thj
Minh T2, 6ng Lé Quang H dugc Phong Cong chimg s6 X chimg nhan ngay
27/11/2003, thi ba T2 da ndp 1€ phi trudc ba ngay 05/12/2003 va ngay
19/12/2003 di dang ky tai Trung tdm Thong tin va Dang ky nha dat Thanh phd
H6 Chi Minh theo quy dinh. Diéu nay giai thich cho viéc Van phong bang ky
Quyén su dung dat Quén 7 khong co luu hop d6ng mua ban nha va gidy chimg
nhan quyén str dung dat (theo Cong vian sd 426/VPDK-DK ngay 22/4/2015).

Khi ba Chau Thi Minh T2, 6ng L& Quang H ky két hop dong thé chip
nha, dat sb 43 (sb cii: 343C/8 Khu phé 1), dudng BB, phudng T, Quan B cho
S.bank, thi tai san nay c6 du cac diéu kién dé thyuc hién giao dich theo quy dinh
tai cac Piéu 5, 8 Nghi dinh s6 165/1999/ND-CP ngay 19/11/1999 ctia Chinh phu
vé giao dich bao dam va khoan 3 DPiéu 1 Quyét dinh s6 04/2003/QD-UB ngay
06/01/2003 ctia Uy ban nhan dan Thanh phd H6 Chi Minh. Dong thoi, viéc thé
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chép cling tuan thua theo cac quy dinh tai cac Diéu 346, 347 cua Bo luat Dan sy
nam 1995 va cé thuc hién viéc dang ky giao dich bao dam theo quy dinh.

Nhu vay, S.bank dua trén cac glay t& hop 16 vé quyén s hitu, quyen su
dung va cac can c phap 1y nhu da néu dé xac 1ap giao dich Hop dong thé chip
v6i ba Chau Thi Minh T2, 6ng Lé Quang H la dang cac quy dinh ctia phap luat.

[4.3] Tai Diéu 15 Quyét dinh sd 1627/2001/QD-NHNN ngay 31/12/2001
ctia Thong ddc Ngén hang Nha nudc “Vé viéc ban hanh quy ché cho vay ciia t6
chire tin dung déi véi khach hang” c¢6 quy dinh: “Té chire tin dung xdy dung
quy trink xét duyét cho vay theo nguyén tic dam bdo tinh déc ldp va phdn dinh
ro rang trach nhiém cd nhdn, trach nhiém gitta khdu tham dinh va quyét dinh
cho vay”. Thyc hién quy dinh nay, ngay 07/5/2002 Hoi dong quan tri cia S.bank
c6 Ban hanh Quyét dinh so 165/2002/Qb-HDQT “Vé viéc ban hanh quy ché
cho vay phuc vu doi song” va sau d6 co sira d6i, bo sung mot sd diéu cia quy
ché nay bang Quyét dinh s6 264/2004/QD-HPQT ngay 11/10/2004. Nhan thay,
viéc tham dinh va quyét dinh cho vay trong truong hop nay di thyc hién dung
theo quy dinh vira néu.

[4.4] S.bank khong c6 co s6 dé biét viéc giao dich cua minh véi nguoi
khong co quyén dinh doat tai san hoic ddi tuong tai san cua giao dich lién quan
dén giao dich trudc do da bi vo hi€u, hoan toan tin rang nguoi giao dich véi
minh 13 nguoi co quyén giao dich va d6i twong tai san giao dich dap tng cac
diéu kién dé giao dich dan su c6 hiéu luc; khi xac 14p céc giao dich da tuan tha
cac trinh tu, thu tuc theo quy dinh. Do d6, S.bank 1a nguoi thir ba ngay tinh.

[4.5] Diéu 147 cta Bo luat Dan sy nam 1995 quy dinh vé Bao vé quyén
loi cua nguoi thr ba ngay tinh nhu sau: “Trong truong hop giao dich dan sir vo
hiéu, nhung tai san giao dich da dwoc chuyén giao bang mot giao dich khac cho
nguoi thir ba ngay tinh, thi giao dich véi nguoi thir ba vin c6 hiéu lyc; néu tai
san giao dich bi tich thu, sung quy nha nudc hodc tra lai cho nguoi co quyén
nhdn tai san do, thi nguoi thir ba c6 quyén yéu cau nguwoi xdc lgp giao dich voi
minh boi thwong thiét hai”. Quy dinh nay 13 nham bao dam cong bang, hop 1y
d6i voi nguoi thién chi, ngay tinh va bao dam sy on dinh trong cac quan hé dan
su. Cho nén, cum tir “chuyén giao bang mét giao dich déan si khdc” phai duoc
ap dung theo nghia rong. C6 nghia la khong chi ¢6 nhiing giao dich nham
chuyén giao quyén s¢ htru nhu: Hop dong mua ban, tang cho, ddi, gop vén nha
&; chuyén nhuong, chuyen d6i, gbp von bang quyén s ~dung dat... ma ca nhirng
giao dich nhim chuyén giao nhimng quyén vé so hiru d6i véi tai san hodc quyén
vé sir dung ddi véi thira dat.

[4.6] Thé chép tai san 12 mot bién phap bao dam, theo quy dinh tai Diéu
346 cta B luat Dan sy nim 1995 thi noi ham cta thé chép tai san la viéc nguoi
thé chap dung tai san thudc so hitu cia minh dé bao dam thuc hién nghia vu dbi
v6i bén nhan thé chip ma khong giao tai san d6 cho bén nhén thé chap. Tai diém
d khoan 1 Piéu 18 Nghi dinh s6 165/1999/ND-CP ngay 19/11/1999 ctia Chinh
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phu vé giao dich bao dam c6 quy dinh vé& quyén, nghia vu ciia bén nhan bao dam
trong trudng hop bén bao dam hodc ngudi thir ba giit tai san nhu sau: “Yéu cdu
bén giir tai san bdo dam giao tai san cho minh dé xit Iy, triv truong hop cé thod
thudn khéc hodc phdp ludt ¢é quy dinh khdc”. Dong thoi, khoan 3 Diéu 354 cua
B ludt Dan sy ndm 1995 quy dinh quyén cta bén nhan thé chip: “Yéu cau xit Iy
tai san thé chdp theo quy dinh tai Piéu 359 hodc khodan 2 Piéu 360 cia Bé ludt
nay va dwoc wu tién thanh todn”. Nhu vy, muc dich cua thé chap 1a nguoi co
nghia vu dung tai san thudc sé hiru ctia minh dé bao dam thuc hién nghia vu ddi
v6i bén nhan thé chép, trong trudng hop nghia vu d6 khong dugc bén thé chap
thue hién hodc thuc hién khong dung thi phai giao tai san da thé chap cho bén
nhan thé chap xt Iy nham bao dam quyén loi ctia bén nhan thé chap Vi vay,
phai xem thé chap tai san 1a mdt giao dich chuyen giao tai san co diéu kién; dé
bao dam quyén lgi cho bén nhén thé chdp ngay tinh thi phai hiéu quy
dinh “chuyén giao bdang mét giao dich dan sw khdc” tai Diéu 147 cua B luat
Dan sy nam 1995 dugce ap dung ca trong truong hop giao dich vé thé chap tai
san.

Vi vay, trong truong hop nay tuy giao dich mua ban cin nha sé 43 (s6 cii:
343C/8 Khu phd 1), duong BB, phuong T, Quan B, Thanh phd H giita ba Tran
Thi T va ba Chau Thi Minh T2, 6ng L& Quang H, s6 cong chirng 0035885 quyén
s6 10/TP/CC-SCC/HPGD ngay 27/11/2003, do Phong Cong ching sb X Thanh
phé H chtng nhan 14 v6 hiéu, nhung bén nhan chuyén nhuong 1a ba T2, 6ng H
da thyc hién viéc dang ky quyén so hitu theo quy dinh va da thé chap nha, dat d6
cho S.bank theo dung quy dinh ctia phap luat, nén cin ctr quy dinh Diéu 147 cta
Bo ludt Dan sy nam 1995 thi Hop dong thé chip giita S.bank va ba Chau Thi
Minh T2, 6ng L& Quang H sd cong chimg 02218 ngay 27/01/2005 do Phong
Cong ching s6 X Thanh phd H ching nhan khong vo hiéu.

[5] Tir nhitng phan tich trén, nhan thdy noi dung khang céo cta S.bank vé
viéc dé nghi budc ba Chau Thi Minh T2, Ong Lé Quang H va nhitng nguoi cu
tra tai can nha sb 43 (s6 cii: 343C/8 Khu phé 1), duong BB, phuong T, Quén B,
Thanh phé H phai giao can nha nay cho co quan Thi hanh an c6 tham quyén dé
xtr Iy tai san thé chap trong truong hop ba T2, éng H khong thyc hién hodc thuc
hién khong ddy dii nghia vy tra ng 1a ¢6 cin ctr nén Hoi dong xét xir chap nhén,
stra ban 4n so thim vé ndi dung nay. Vi vay, S.bank dugc quyén tiép tuc giit cac
gidy to ¢o lién quan dén viéc mua ban, thé chdp nha dat s6 43 (s6 cii: 343C/8
Khu phé 1), duong BB, phuong T, Quan B, Thanh phé H dé dam béao cho viéc
yéu cau thi hanh an.

[6] Con dci voi gia tri phan quyén s& hitu, quyén sir dung ctia 6ng Ngb Tri
D tai nha, dat s6 43 (sb cii: 343C/8 Khu pho 1), duong BB, phuong T, Quén B,
Thanh pho Ho6 Chi Minh, tai phién toa so tham 6ng D khong co yeéu | cau, ma chi
¢ yéu cau xem xét tai phién toa phiic tham. Xét thdy, day 14 yéu cau moi phat
sinh tai phién toa phic tham khong thudc pham vi xét xir phiic tham, nén danh
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quyén khi kién cho 6ng D déi vi ba Tran Thi T bang mot vu kién khéac khi ¢6
yéu cau theo quy dinh cua phap luét.

[7] V6i nhitng nhan dinh nhu trén, Hoi dong xét xtr phuc thdm nhén thiy
y kién phat biéu cua dai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh
vé duong 16i giai quyét vu 4n chip nhan yéu cau khang cdo cua S.bank, sira an
so tham 14 c6 can ci.

[8] Nhiing ‘quyé't dinh khac cua Ban éan so tham khoéng bi khang cao,
khang nghi Ho1 dong xét xu khong giai quyet, co hiu lyc phap luat ké tir ngay
hét thoi han khang cdo, khang nghi.

[9] Vé an phi:

[9.1] Do yéu cau khang cdo duoc chap nhan, nén S.bank khong phai chiu
an phi dan sy phtc tham va duoc hoan lai s tién tam Gmg an phi dan su phuc
tham da nop. Pong thoi Hoi dong xét xir xac dinh lai 4n phi so tham theo quy
dinh, theo d6 dng Ngd Tri D phai chiu an phi khong c6 gia ngach dbi véi mot
phan yéu cau doc 1ap khong duoc chap nhan. Vu an nay da dugc thy 1y theo thi
tuc so tham lin dau 13 ndm 2006; khi thu Iy so thdm lin tha hai ngay
19/10/2011, cac duong sy dd nop an phi cho yéu cau ctia minh nén mic du vu
an duoc thu Iy giai quyét lai theo thu tuc so tham lan thw 3 ngay 19/4/2017,
nhung cin ct khoan 1 Piéu 48 cua Nghi quyét 326/2016/UBTVQH14 ngay
30/12/2016 cua Uy ban Thuong vu Qudc hoi, thi an phi vu 4n nay duoc ap
dung theo quy dinh cta Phap 1énh an phi, 1¢ phi T0a an nam 2009 v&i mic an
phi khong gia ngach 1a 200.000 dong.

[9.2] Ngoai ra, tai phan 4n phi Ban an phuc tham s6 795/2015/DSPT
ngay 03/7/2015 ctia Toa 4n nhan dan Thanh phd H6 Chi Minh co tuyén budc
ong Ngb Tri D phai chiu an phi dan sy so tham 200.000 dong va can trir vao s6
tién tam Ung an phi da ndp theo bién lai thu s6 03471 ngay 19/8/2012 cta Chi
cuc Thi hanh &n dan sy quan Binh Thanh. Ngay 08/11/2018, Chi cuc Thi hanh
an dan su quan Binh Thanh c¢6 vin ban sb 349/CCTHADS x4c nhan da thi hanh
khoan tién nay. Tuy nhién, sau d6 ban an phuc tham d4 bi huy Vé phan thé chap
tai san, do d6 Toa an cap so tham tuyén tra lai cho 6ng D s6 tién nay 1a dung,
nhung ghi c6 sai sot vé s0 bién lai va ngay thu, nén Hoi ddng xét xtr phiic thAm
diéu chinh lai cho chinh x4c.

Vi cac 1€ trén;
QUYET PINH:

Cén ctr khodn 2 Dicu 148, khoan 2 Dicu 308, Dicu 309, Dicu 313 cua B)
luat To tung dan sy nam 2015;
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Cin ctr cac Diéu 131, 137, 147, 233, 346, 354, 359, 444 cla B0 luat Dan su
nam 1995;

Can ¢t DPiéu 26 Luat Thi hanh 4n dan sy nam 2008 (duoc stra ddi, bo sung
nam 2014);

Cin cir Phap 1énh s 10/2009/UBTVQH ngay 27/02/2009 cia Uy ban
Thuong vu Qudc hoi quy dinh vé an phi, 1¢ phi Toa an;

‘ Chép nhén khéang cao cua Ngén hang Thuong mai C6 phan S, sira mot
phan Ban an dan sy so tham s6 2356/2018/DSST ngay 14/11/2018 cua Toa an
nhan dan quan Binh Thanh, Thanh pho H6 Chi Minh.

Tuyén xu:

1. Chap nhan yéu cau khéi kién cia nguyén don - Ngan hang Thuong mai
Co phan S - vé viéc budc ba Chau Thi Minh T2, 6ng L& Quang H va nhiing
nguoi cu trd tai can nha s 43 (s6 cii: 343C/8 Khu phd 1) dudng sd BB, phuodng
T, Quén B, Thanh phé H phai giao can nha nay cho co quan thi hanh an c6 tham
quyén dé xur 1y tai san thé chap trong truong hop ba T2, 6ng H khong thyc hién
hoac thuc hién khong day dua nghia vu trd no.

2. Bdi v6i yéu cau doc lap cta ngudi co6 quyén loi, nghia vu lién quan -
ong Ngb Tri D:

2.1 Chap nhan yéu cau tuyén bd Hop dong mua ban nha giita ba Tran Thi
T va ba Chau Thi Minh T2, 6ng L& Quang H (s6 cong chimg 0035885 quyén sb
10/TP/CC-SCC/HPGD ngay 27/11/2003, do Phong Cong chtng s X Thanh
phd H ching nhén) vo hiéu.

2.2. Khong chap nhan yéu cau tuyén bd Hop dong thé chap gitta Ngan
hang Thuong mai C6 phan S va ba Chau Thi Minh T2, 6ng L& Quang H (s6
cong ching 02218 ngdy 27/01/2005, do Phong Cong chimg sé6 X Thanh phé H
chirng nhan) v higu.

3. Nhitng quyét dinh khac ctia Ban an so tham khong bi khang cao, khang
nghi c6 hi€u luc phap luat ké tir ngay hét thoi han khang céo, khang nghi.

4. V& &n phi:

4.1 An phi phtic thim: Ngan hang Thuong mai C6 phan S khong phai
chiu an phi phiic thim va dugc hoan lai 300.000 dong (ba tram nghin dong) tién
tam (mg an phi phuc thAm da ndp, theo Bién lai thu tam Gmg 4n phi, 1& phi Toa
an s6 AA/2017/0005865 ngay 05/12/2018 cua Chi cuc Thi hanh an dan sy quén
Binh Thanh, Thanh phé H6 Chi Minh.

4.2 An phi so tham:

20



- Ba Chéu Thi Minh T2, 6ng Lé Quang H phai chiu én phi dan sy so thAm
1a 200.000 dong (hai tram nghin dong).

- Ong Ngb Tri D phai chiu an phi dan su so tham 200.000 ddng (hai trim
nghin dong) nhung dugce cin trir vao sb tién tam tng an phi dan sy so thAm
200.000 dong (hai trim nghin ddéng) dd ndp, theo bién lai thu s 03471 ngay
19/8/2012 cua Chi cuc Thi hanh an dan sy quan Binh Thanh. Ong D da ndp du
an phi dan sy so tham.

- Hoan lai cho 6ng Ngb Tri D sd tién tam tng an phi 300.000 dong (ba
trim nghin déng) da ndp theo Bién lai thu tam Gng an phi, 1& phi Toa an sb
AA/2017/0003662 ngay 25/12/2017 cua Chi cuc Thi hanh an dan sy quan Binh
Thanh, Thanh phé H6 Chi Minh.

5. Céc quyen va nghia vu cua cac duong su duoc thi hanh tai co quan Thi
hanh 4n c6 tham quyén.

Truong hop ban an, quyét dinh duoc thi hanh theo qui dinh tai Piéu 2
Luat Thi hanh 4n dan sy nim 2008 (dugc sira d6i, bd sung nam 2014) thi ngudi
duogc thi hanh an dan su, nguoi phai thi hanh an dan su c¢6 quyén thoa thuan thi
hanh an, quyén yéu cau thi hanh 4n, tu nguyén thi hanh 4n hodc bi cudng ché thi
hanh an theo qui dinh tai céac Diéu 6, 7, 7a, 7b va 9 Luat Thi hanh an dan sy nim
2008 (duogc stra d6i, bo sung nim 2014); thoi hiéu thi hanh an duoc thuc hién
theo qui dinh tai Piéu 30 Luat Thi hanh an dan su nim 2008 (duoc sira doi, bd
sung nam 2014).

Ban an phtic tham c6 hiéu luc ké tir ngay tuyén an.

Noi nhin: N TM. HOI PONG XET XU PHUC THAM
- Toa an nhan dan i cao; THAM PHAN - CHU TQA PHIEN TOA
- TAND cap cao tai TP.HCM;

- VKSND TP.HCM,;

- TAND quan Binh Thanh;

- Chi cuc THADS quéan Binh Thanh;

- Cac duong sy;

- Luu ho so (L/25).

Pham Cong Toai

21



