TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
HUYEN GIA LOC, TINH HAI DUONG Poc 1ap - Tw do - Hanh phic

Ban 4n sd: 45/2021/HS-ST
Ngay: 05/9/2021

~ NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN HUYEN GIA LOC, TINH HAI DUONG

- Thanh phan Hgi dong xét xir so thim gom co:

Tham phan - Chui tog phién tod: Ba Trinh Thi Ngoc Mai.

Cac Hoi tham nhdn ddan: Ba Nguyén Thi Lan va ba Bui Thi Thay.

- Thuw ky phién toa: Ong Vii Hoang Long- Thu ky Toa &n nhan dan huyén
Gia Loc, tinh Hai Duong.

- Pgi di¢n Vién kiém sdat nhin din huyén Gia Ljc, tinh Hai Dwong tham
gia phién toa: Ba Nguyén Thi Thanh- Kiém sat vién.

Ngay 05/9/2021, tai Phong xét xir, Toa an nhan dan huyén Gia Ldc, tinh Hai
Duong xét xir so tham cong khai vu 4n hinh sy d& thu 1y s6 38/2021/TLST-HS
ngay 14/7/2021 theo Quyét dinh dua vu 4an ra xét xir sb 41/2021/QDXXST-HS
ngay 02/8/2021; Thong bao vé thoi gian, dia diém ma lai phién tda sé 01/TB-TA
ngay 23/8/2021, dbi vai bi cdo:

Vii Vin B (tén goi khac: Vi Binh B), sinh ndm 1966 tai huyén G, tinh Hai
Duong; Noi cu tra: Thon A, x& D, huyén G, tinh Hai Duong; nghé nghiép: Lao
dong tu do; trinh d6 van hoa (hoc van): 3/10; dan toc: Kinh; gi6i tinh: Nam; ton
gido: Khdng; qudc tich: Viét Nam; con 6ng Vi Dinh T va ba Nguyén Thi T1 (déu
d4 chét); ¢6 vo 1a ba Nguyén Thi Th, sinh ndm 1967 va 01 con; tién sy: Khong;

Tién 4n (01): Ban an sb6 52/2012/HSST ngdy 28/8/2012 cua Toa 4n nhan
dan huyén Gia Loc xir phat B 07 ndm 03 thang t0, thoi han chap hanh hinh phat t0
tinh tir ngdy 11/6/2012 vé t6i “Mua ban trai phép chat ma tay”. Ngay 19/9/2018 B
chap hanh xong &n phat ti (theo Gidy chimg nhan sé 1105/GCN ngay 19/9/2018
cta Trai giam Ngoc Ly- Cuc C10), ¢4 ndp an phi, hinh phat bé sung; chua duoc
x0a an tich.

Nhan than: + Ban 4n sb 159 ngdy 18/10/1994 cua Tda an nhan dan huyén
T Loc, tinh Hai Hung nay 1a huyén Gia Ldc, tinh Hai Duong xtr phat B 09 thang
t0 cho hudng an treo, thdi gian thir thach 18 thang vé t6i Cudng doat tai san cia
cdng dan; Ban 4n s 33/2006/HSST ngay 28/9/2006 cua Toa a4n nhan dan huyén
Gia Loc xur phat B 06 thang t0 vé toi Panh bac; Ban an sb 35/2007/HSST ngay
10/8/2007 ctia Toa &4n nhan dan huyén Gia Loc xir phat B 09 thang tU vé tdi Panh
bac; Ban an sb 08/2010/HSST ngay 11/5/2010 cua Tda &n nhan dan huyén Gia
Loc xtr phat B 27 thang tl vé toi Tang trit trai phép chat ma tiy. B chap hanh xong
cac ban an trén, da dugc xda an tich.

Bi bt tam giit ngdy 06/6/2021 dén ngdy 12/6/2021 chuyén tam giam tai
Nha tam giit Cong an huyén Gia Loc, tinh Hai Duong dén nay (C6 mat).



* Nguoi 1am ching: Anh Nguyén Vin Thg, anh Nguyén Vin T, anh Vil
Dinh Th (déu ving mat).

NQI DUNG VU AN:

Theo c4c tai liéu co trong hd so vu an va dién bién tai phién tda, noi dung
vu an duge tom tit nhu sau:

Vi Vian B (tén goi khac: Vii Binh B) 1a nguoi nghién ma tay, loai Heroine.

Chiéu ngay 03/6/2021, B di xe buyt tir nha ¢ thén A, x4 B, huyén Gia Loc,
tinh Hai Duong dén khu vuc nha hang 559 thudc thanh phd Hai Dwong, tinh Hai
Duong, muc dich tim mua Heroine dé vé st dung va béan kiém 16i. Khi dén noi, B
gap mot ngudi dan dng khong quen biét, khong rd tén, tudi, dia chi cu thé cua
ngudi ndy va mua duoc cia ngudi dan 6ng d6 03 goi Heroine, mdi goéi duogc boc
ngoai béng gléy thiéc mau bac va duoc boc chung vao trong mot manh nilon mau
den véi sb tién 15.000.000d6ng. B hiéu bén trong cac goi nay €6 chira ma tiy, loai
Heroine. Sau khi mua dugc Heroine, B cat gidu trong nguoi rdi tiép tuc di xe buyt
vé nha. Khi Ve dén nha, B Iay mot phan trong sO Heroin mua dugc, dung can di¢n
tir va cudn gidy thiéc co sdn ¢ nha dé chia thanh nhiéu gdi nho, muc dich dé sir
dung va béan kiém 16i. S6 Heroine con lai chua chia, B g6i lai nhu cii 1di cat vao
trong ngan tu tho ké tai phong khach.

Téi ngay 06/6/2021 trong khi B dang ngdi choi voi anh Vi Binh Th, sinh
nam 1973 tra tai thon Th Bg, x& BT, huyén Gia Loc tai phong khach nha ¢ cta B
thi c6 Nguyén Vin Th, sinh ndm 1982 tra tai thon VD, x4 DQ, huyén Gia Loc dén
hoi mua Heroine ctia B véi s6 tién 100.000d6ng, B dong y. Th dua cho B sb tién
100.000d6ng, B nhan tién cam trong 10ng ban tay phai dong thoi dua cho Th 01
g6i Heroine dugc boc ngoai bang gidy thiéc mau bac. Th cam géi Heroine d6 cat
vao vi da mang theo nguoi. Ngay sau khi B va Th vira mua ban ma tay xong thi bi
luc lugng Cong an huyén Gia Loc phéi hop véi Cong an x4 PQ, huyén Gia Loc
phat hién bat qua tang lGc 19 gid 30 phut cung ngay Thu gitr trong vi da mau den
ciia Th 01 goi nho duoc boc ngodi bang gidy thiéc mau bac, bén trong cé chira
chat bot dang cuc mau tring (dugc niém phong ky hiéu 1a M), Th trinh bay do 1a
Heroine vira mua dugc cua B dé sir dung cho ban than; Thu trong long ban tay
phai cia B dang cam 01 t& tién ménh gia 100.000d6ng (dwgc niém phong ky hi¢u
T), B trinh bay 1a tién do ban 01 goi Heroine cho Th ma cd; thu gitr trong tui quan
bén phai B dang mac 01 tai nilon mau trang, bén trong c6 07 goi nho déu duoc
boc ngoai bang gidy thiéc mau bac, trong mdi goi déu co chira chat bot dang cuc
mau tring (duoc niém phong ky hiéu M1), B khai nhan d6 déu 1a Heroine cit gidu
dé str dung va béan kiém 1oi. Khi cdng an bat qua tang B ban ma tly cho Th thi anh
Nguyén Vin T, sinh ndm 1974 tra tai thon DH, x& LL, huyén Gia Loc cling dén
nha B choi va lam ching su viéc.

Tién hanh khadm xét khan cép tai chd & cua B lic 21 gio 10 phut ngdy
06/6/2021, luc Ivgng Cong an da thu git tai ngan tu tho ké tai phong khach nha B
01 goi duge boc ngoali béng manh nilon mau den, bén trong c6 03 goi déu duoc
boc ngoal bang gidy thiéc mau bac, trong mdi goi déu co chira chat bot dang cuc
mau trang (duge niém phong ky hi¢u la M2), B trinh bay do déu 1a Heroine cat
gidu dé sir dung va ban kiém 10i; Thu trong ngin ti ké tivi tai phong khach 01
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chiéc can dién tir c6 vo nhya mau ndu, kich thude (7,5x4x1)em, mat dudi co dan
nhan in chit nudc ngoai, mat trén bang kim loai mau trang c6 phan man hinh va
nGt bam; 01 cudn gidy thiéc mau bac da qua st dung, hinh try, c6 18i bang giay
cirng mau vang, kich thudce (46x4)cm, B trinh bay d6 13 cac dung cu da dung dé
chia nho va dong goi Heroine.

Tai ban Két luan giam dinh s6 303/KLGD-PC09 ngay 08/6/2021 cua Phong
K§ thuat hinh sy- Cong an tinh Hai Duong két luan:

“5.1/ Chdt bét (dang cuc) mau trang niém phong trong phong B ky hiéu M,
ghi thu ciia Nguyén Vin Th, guri dén giam dinh khoi lwong 13 0,033g (Khdng phdy
khong tram ba muwoi ba gam) la ma tuy, loai Heroine.

5.2/ Chdt bét (dang cuc) mau trang niém phong trong phong B ky hiéu M1,
ghi thu cuia Vi Van B, Qiri dén gidm dinh tong khoi lwong 14 2,267g (Hai phdy hai
tram sau muoi bay gam) [a ma tly, logi Heroine.

5.3/ Chadt bét (dang cuc) mau tl’ang niém phong trong phong B ky hi¢u M2,
ghi thu trong qué trinh khdm xét ché & cia Vii Vin B, Quri dén gidm dinh tong khoi
lwong la7,711g (Bayphay bdy tram mwoi mot gam) la ma tay, logi Heroine”

Céo trang s6 38/CT-VKS ngay 14/7/2021, Vién klem sat nhan dan
(VKSND) huyén Gia Lgc, tinh Hdi Duong truy t6 Vil Van B Vé t6i “Mua ban tréi
phép chat ma tay” theo diém i khoan 2 Diéu 251 B luat Hinh sy (BLHS).

Tai phién toa, dai dién VKSND huyén Gia Loc gitt nguy@n noi dung quyét
dinh truy td, d& nghi Hoi ddng xét xir (HDXX): Can ctr vao diém i khoan 2 Diéu
251; diém s khoan 1 va khoan 2 Diéu 51; diém h khoan 1 Diéu 52; Diéu 38; diém
a, b, ¢ khoan 1 Biéu 47 BLHS; diém a, b khoan 2 Diéu 106, Diéu 135, Diéu 136
Bo6 ludt T6 tung hinh sy (BLTTHS); Luat phi va 1¢ phi nim 2015; Ngh1 quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Qudc hdi quy
dinh v€ murc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi va I¢ phi Toa an.
Pé nghi HDXX tuyén bd bi cdo Vii Van B pham toi “Mua ban trai phép chit ma
ty”, d& nghi xur phat bi co tir 08 nim 06 thang dén 09 nam tU, thdi han chap hanh
hinh phat U tinh tir ngdy tam gitr; V& hinh phat b6 sung: Khdng ap dung; Vé xit ly
vat chirng: Tich thu tiéu huy 9,632gam ma tay, loai Heroine; 01 vo tai nilon mau
trang, 10 manh gidy thiéc mau bac; 01 manh nilon mau den; 01 cudn gidy thiéc
mau bac da qua sir dung; 01 chiéc can dién tir c6 vo nhya mau nau va tich thu sung
vao ngan sach nha nudc sb tién 100.000d0ng. V& an phi: Bi céo phai chiu
200.000d6ng tién an phi hinh sy so tham.

Bi cao thanh khan khai bao vé hanh vi pham ti ctia minh, x4c dinh noi
dung ban Két luin diéu tra clia co quan canh sat diéu tra- Cong an huyén Gia Loc
Va céo trang truy t4, luan toi cia VKSND huyén Gia Loc ddi véi bi cdo 1a dung va
noi 161 sau cung xin HBDXX xem xét giam nhe hinh phat cho bi céo.

NHAN PINH CUA TOA AN:

Trén co so ndi dung vu an, cin ctr va0 C4c tai lidu trong hd so vu 4n da dugc
tranh tung tai phién toa, Hoi d@)ng xét Xt nhén dinh nhu sau:

[1] Hanh vi, quyét dinh t6 _tung cua Co quan tién hanh t6 tung, ngudi tién
hanh to tung: Trong qua trinh didu tra, truy t6 Co quan tién hanh té tung, nguoi
tién hanh t6 tung da thuc hién dung vé thim quyén, trinh tu, thi tuc quy dinh cia
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BLTTHS. Qua trinh diéu tra, truy té va tai phién toa, bi cao khong c¢6 y kién hodc
khiéu nai gi. Do d6, hanh vi, quyét dinh cua Co quan tién hanh té tung, ngudi tién
hanh té tung d4 thuc hién duoc xac dinh 14 hop phap.

[2] Loi khai cua bi céo tai phién toa phu hop voi 161 khai cua bi céo tai co
quan diéu tra, co quan truy td, phu hop v6i ndi dung bién ban bét ngudi pham toi
qua tang, bién ban kham xet khan cap cho 0, 101 khai cua nguoi lam chirng, nguoi
chung kién, két luan giam dinh va mot s6 tai liéu khac c6 trong hd so vu an. Nhu
vay, HDXX c6 du co so két luan: Vil Van B (tén goi khac: Vil Dinh B) 1a ngudi
nghién Heroine. Hoi 19 gid 30 phut ngay 06/6/2021, tai nha ¢ cua B ¢ thon A, xa
b, huyén Gia Loc, tinh Hai Duong, B ¢6 hanh vi ban trai phép 01 gbi Heroine co
khéi lwong 0,033gam cho anh Nguyén Vién Th, sinh ndm 1982, tra tai thon VD, xa
bQ, huyén Gia Loc duoc sd tién 12 100.000d6ng, ddng thoi cat glau trai phép
trong tli quan bén phai B dang mac 07 goi Heroine co tong kh01 luong la
2,267gam thi bi phat hién, bat qua tang. Tién hanh khdam xét khan cip tai chd &
cua B thu gitr tai ngan tu tho ké tai phong khach 03 géi Heroine co tong kh01
luong 1a 7,711gam. Nhu vy, tong khdi lwong chat ma tdy loai Heroine B cat gidu
dé sir dung va ban kiém 101 1a 10,011gam.

Bi cdo la nguoi ¢6 du nang lyc trach nhiém hinh sy, nhan thirc dugc hanh vi
cat gidu chit ma tay dé sir dung va ban kiém 1oi 12 trai phap luat nhung bi cdo van
¢ ¥ thyc hién dé c6 ma tay sir dung nham théa man con nghién ctia ban than va
dé ban thu loi bét chinh véi tong khdi lwong 1a 10,011gam la ma tay, loai Heroine.
Do d6, hanh vi cua bi cdo da yéu t6 cdu thanh toi “Mua ban trai phép chat ma tay”
quy dinh tai diém i khoan 2 Diéu 251 BLHS. Xac dinh VKSND huyén Gia Loc
truy td bi cao theo toi danh va didu khoan nhu trén 14 c¢6 can ctr, dung quy dinh cua
phap luat.

[3] Hanh vi cua bi cao la nguy hiém cho x& hoi, d& xam pham truc tiép dén
chinh sach doc quyén quan ly cac chat ma tdy cua Nha nudc, gay tac hai rat 16n dén
con ngudi cling nhu toan x4 hoi, anh huéng xau téi tinh hinh an ninh trat ty tai dia
phuong, 1a nguyén nhan phat sinh céc loai vi pham, t6i pham khéc. Bi cdo nhan
thirc duoc viéc 1am ctia minh 14 trai phéap luat nhung van cb y thuc hién. Do d6 can
thiét phai 4p dung mot mic hinh phat nghiém khic ddi véi bi cdo méi du téc dung
gido duc, trung tri, rin de, qua d6 dam bao cong tac dau tranh, phong chong toi
pham.

[4] V& nhan than, tién 4n, tién sy, tinh tiét ting ning, giam nhe trach nhiém
hinh sy, HDXX thay: Bi céo 1a ngudi ¢6 nhan than xau, nhidu lan bi Toa &n co
tham quyén két an c6 toi, trong s6 cac ban 4n bi cao d4 thi hanh xong, dugc x6a &n
tich thi con mot ban an sé 52/2012/HSST ngay 28/8/2012 cua Tda an nhan dan
huyén Gia Loc xt phat bi cao vé toi Mua ban trai phép chat ma tay chua dugc xoa
an tich theo quy dinh cta phap luat, nay bi céo lai tiép tuc thuc hién hanh vi pham
toi v6i 16i ¢6 ¥ nén thudc truong hop “Tai pham” quy dinh tai khoan 1 Diéu 53
BLHS. Do d6, bi céo bi 4p dung tinh tiét ting ning trach nhiém hinh sy “Tai
pham” quy dinh tai diém h khoan 1 Piéu 52 BLHS.

V& tinh tiét giam nhe: Qua trinh diéu tra, truy t6 va tai phién toa, bi céo
thanh khan khai bao, c6 bd dé 1a 6ng Vii Binh Tir dwoc Nha nuéc ting thuong
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Huy chuong chién thing hang nhét, c6 anh trai Vit Binh Luc 12 liét s§; do do bi
c4o dugce hudng tinh tiét giam nhe trach nhiém hinh sy quy dinh tai diém s khoan
1, khoan 2 Diéu 51 BLHS.

[5] Cian cr vao quy dinh cia Bo luat Hinh su, can nhic tinh chat, mac do
nguy hiém cua hanh vi pham toi, c4c tinh tiét ting nang, giam nhe trach nhiém
hinh su cua bi cdo, HDXX thay bi cdo khong c6 y thuc tu dudng, rén luyén ban
than, coi thuong trat tu, ky cuong cua nha nudc. Vi vay can thiét phai 4p dung
hinh phat ti ¢é thoi han, cach ly bi céo ra khoi doi séng chung cua x& hoi mét thoi
gian thich hop dé Nha nudc gido duc bi céo, dé bi céo suy ngam vé nhitng hanh
dong cta minh, qua d6 dam bao tinh nghiém minh cua phéap luat.

[6] V& hinh phat bé sung: Bi cio khéng c6 nghé nghiép va thu nhap on dinh,
khong ¢ tai san riéng nén khéng &p dung hinh phat bo sung d6i vai bi cdo.

[7] Vé vat ching:

- P6i tugng duge hoan lai sau gidm dinh gém 9,632gam ma tiy, loai
Heroine, 01 vo thi nilon mau tring, 01 manh nilon mau den, 10 manh gidy thiéc
mau bac: bay la do6 vat dung vao viéc pham t0i, vat thugc loai Nha nude cam tang
trix, cAm luu hanh nén cin tich thu tiéu huy;

- B6i véi 01 chiée can dién tir co vo nhwa mau nu, kich thude (7,5x1x1)ecm
va 01 cudn gidy thiéc mau bac, hinh tru, 16i bing gidy cimg mau vang, kich thudc
(46x4)cm 14 cong cu sir dung vao viéc pham t6i nén can tich thu, tiéu huay;

- S tién 100.000ddng 14 tién do pham t6i ma c6 nén tich thu sung vao ngan
sach nha nudc.

[8] V& van dé khac:

- B6i véi anh Nguyén Vin Th 1 ngudi d& mua cua bi cao 01 gdi Heroine c6
khéi luong 0,033gam (duéi 0,1gam) véi muc dich dé sir dung. Do anh Th chua bi
Xt phat vi pham hanh chinh, chua bi két an vé toi tang tri trai phép chit ma tay va
cac t6i quy dinh tai cac diéu 248, 250, 251 va 252 cua Bo luat Hinh sy nén hanh vi
nay cia anh Th chua du yéu t6 ciu thanh toi pham nén khong phai chiu trach
nhiém hinh sy. Ngay 16/6/2021 Cong an huyén Gia Loc da ra Quyét dinh xir phat
vi pham hanh chinh s 110/QD-XPHC d6i véi anh Th vé hanh vi Tang trit chat ma
tay tréi phép la dting quy dinh cta phap luat. HDXX khong dat ra xem xét.

- P6i v6i tong s6 ma tay bi cao khai mua & khu vuc nha hang 559 thudc
thanh phé Hai Duong, tinh Hai Duong ciia mot ngudi dan dng chi biét tén la
Hung, khoang 40 tudi, ngoai ra B khai khdng biét rd ho tén, tudi, dia chi cu thé
clia ngudi ndy. Qué trinh didu tra khong xac dinh dugce ngudi dd ban ma tdy cho B
|4 ai nén khong c6 can cu xt 1y.

[9] V& an phi: Bi céo bi két an 13 c6 t6i nén phai chiu an phi hinh su so tham
theo quy dinh ctia phap luat.

Vi cac lé trén,

QUYET PINH:

Can cr; Diém i khoan 2 DPiéu 251; diém s khoan 1, khoan 2 Piéu 51; diém h
khoan 1 Diéu 52; Diéu 38; khoan 1 Diéu 47 B¢ luat hinh su; diém a, b khoan 2
Diéu 106, cac diéu 135, 136, 331 va 333 ciia Bo luat T tung hinh su; Nghi quyét
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s6 326/2016/NQ-UBTVQH14 ngay 30/12/2016 cua Uy ban Thudng vu Quédc hoi
quy dinh vé mic thu, mién, giam, thu, ndp, quan 1y va sir dung an phi va 1¢ phi
Toa an.

1. Tuyén bd: Bi cdo Vil Van B (t&n goi khac: Vit Binh B) pham t6i “Mua
ban trai phép chat ma tay”.

X phat bi cao Vi Van B (tén goi khac: Vi Binh B) 08 nam 06 thang tu,
thoi han chap hanh hinh phat t0 tinh tir ngdy tam giit (ngay 06/6/2021).

2. Vé xir Iy vat chimg:

- Tich thu, tiéu hay 9,632gam ma tly, loai Heroine va 01 vo ti nilon mau
trang, 01 manh nilon mau den va 10 manh gidy thiéc mau bac 1a cac ddi tugng
duoc hoan lai sau giam dinh, duoc niém phong trong phong B déan kin sb
303/KLGD-PCO09 ctua Phong ky thuat hinh sy- Cong an tinh Hai Duong;

- Tich thu, tiéu hiy 01 chiéc can dién tir c6 vo nhwa mau nau, kich thude
(7,5x1x1)cm va 01 cudn gidy thiéc mau bac, hinh try, 18i bang gidy cing mau
vang, kich thudc (46x4)cm.

- Tich thu sung vao ngan sach nha nudc sb tién 100.000d6ng tién do pham
t6i ma co, dugce niém phong trong phong B dan kin s6 08/CSPT ngay 10/6/2021,
hién dang dugc gtri tai Kho bac Nha nudc huyén Gia Loc, tinh Hai Duong.

(Pic diém vat chimg theo Bién ban giao nhan vat ching gitta Co quan Canh
sat diéu tra- COng an huyén Gia Loc va Chi cuc Thi hanh &n dan sy huyén Gia Loc
ngay 27/7/2021).

3. V& 4n phi: Bj cdo phai chiu 200.000ddng (hai trim nghin déng) an phi
hinh su so tham.

4. V& quyén khang cdo: Bi cdo co quyén khang céo ban an so thim trong
thoi han 15 ngdy ké tir ngdy tuyén an (ngay 05/9/2021).

Noi nhan: TM. HOI PONG XET XU SO THAM

- (B/Ii“cr?i;i*m sat nhan dan huyén Gia Lo THAM PHAN- CHU TOAPHIEN TOA
- Vien kié (S oc; ~ L oan , X

- Vién kiém sat nhan dan tinh Hai Duong; (Da ky ten.’ dong dal’!)
- Co quan diéu tra Cong an huyén Gia Loc; Trinh Thi Ngec Mai
- B phan hé so nghiép vu Cong an huyén Gia Loc;

- Co quan Thi hanh an hinh sy Cong an huyén Gia Léc;

- Nha tam gitt Cong an huyén Gia Loc;

- Chi cuc Thi hanh an dan su huyén Gia Loc;

- S¢ Tu phap tinh Hai Duong;

- Luu hd so vu &n.



