TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO PA NANG Doc 1ap - Tw do - Hanh phuc

Ban 4n s6: 03/2022/LD-PT
Ngay 17 - 3 - 2022
Vv “Tranh chdp vé tién lwong va don
phirong cham diet hop dong lao déng”.
NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIiA VIET NAM

TOA AN NHAN DAN THANH PHO PA NANG

Thanh phin Hpi dong xét xir phiic thdm gém c6:

Tham phan - Cha toa phién toa: Ong Vii Viét Diing

Céc Tham phan: Ong Truong Chi Trung

Ba Tran Thi Bé

- Thu ky phién toa: Ba Nguyén Thi Binh - Thu ky Toa an nhan dan thanh phd
DPa Nang.

- Pai dién Vién Kiém sat nhan dan thanh phd Pa Nang: Ba Nguyén Thi Ta Anh
- Chire vu: Kiém sat vién.

Ngay 17 thang 3 nam 2022 tai tru s& Toa an nhan dan thanh phé Pa Nang xét xur
phuc tham cong khai vu an Lao dong thu 1y s6: 04/2021/TLPT-LD ngay 10 thang 12
nam 2021 vé viéc “Tranh chdp vé tién lwong va don phwong cham ditt hop dong lao
dong”,

Do ban 4n Lao dong so tham sd: 10/2021/LD-ST ngay 27 thang 10 nam 2021
ctia Toa an nhan dan quan Hai Ch, thanh phd Pa Néng bi khang cio.

Theo Quyét dinh dua vu 4n ra xét xir s6: 16/2022/QP-PT ngay 07 thang 02 nim
2022 va Quyét dinh hodn phién toa sé 30/2021/QD-PT ngay 28 thang 02 nam 2022
gifra cac duong su:

* Nguyén don: Ba Nguyén Thi Thanh Ch - Sinh nim: 1977 - Dia chi thudng tru:
136 dudng H, quan H, thanh phd Pa Néng - Pia chi lién lac: K30/25 duong T, phuong
K, quan C, thanh phé Pa Néng. (C6 mit).

* Bj don: Cong ty TNHH N - Pia chi: Lo D - E tang 12, Toa nha Cong vién phan
mém, 02 dudng Q, quin H, thanh phd Pa Ning. Nguoi dai dién theo phéap luat: Ong
Pinh Xuan Ph - Chtrc vu: Gidm dbc. (Co mat).

Pai dién theo iy quyén c6 ba Tran Thi Du - Sinh nam 1989 va ba Nguyén Thi
Thanh T - Sinh nim 1998 - Cung dia chi: 99 duong N, phuong H, quan H, thanh ph
Pa Nang. (Ba Du ¢6 mat, ba T vang mat).



- Nguoi khang cao: Cong ty TNHH N 1a Bi don.
NOI DUNG VU AN:

Theo bén dn so tham thi ni dung vu dn nhw sau:

* Trong don khoi kién, ban ty khai, bién ban hoa giai va tai phién toa so tham,
nguyén don ba Nguyén Thi Thanh Ch trinh bay:

Cong ty TNHH N duoc thanh 1ap ngay 15/8/2018, ba Nguyén Thi Thanh Ch ¢
g6p von vao Cong ty va la nguoi dai dién theo phap ludt ctia Cong ty, linh vuc kinh
doanh san xuat phan mém. Tir ngay 01/4/2019, Cong ty chuyén sang hinh thirc Cong ty
TNHH hai thanh vién trd 18n, ¢ 04 thanh vién gop vén. Bén ngay 14/01/2020, ba Ch
chuyén giao cho 6ng Pinh Xuan Ph 1a nguoi dai dién theo phap luat cua Cong ty, ba
Ch ¢co6 von gop trong Cong ty 1a 5%. Sau khi chuyén giao Cong ty, ba Ch dugc giao
cong viéc 1a nhan vién hanh chinh nhan sy kiém phién dich va test phan mém, giita
Cong ty va ba Ch khéng c6 ky két hop dong lao dong tuy nhién c6 théa thuin qua
email v&i nhau vé cong viéc va murc luong hang 14 1.250 USD, giita Cong ty va ba Ch
théng nhét tién luong hang thang 1a 31.100.080 ddng, sau khi trir tién bao hiém, chi phi
cong doan, thué thu nhap ca nhan thi mac lwong thyc nhan cua ba Ch 1a 28.649.568
dong, theo hoat dong ctia Cong ty tir khi thanh lap dén nay thi cic nhan vién hang nim
déu c6 luong thang thir 13 va ngdy phép hang niam, sau khi ba Ch thay dbi vi tri lam
viéc thi gilta ba Ch va Cong ty chi théa thuan vé mirc luong dugc hudng chir khong
thoa thuan vé lwong thang thir 13 va thanh toan ngay phép. Ba Ch trong Ban chap hanh
Cong doan cta Cong ty TNHH N chirc danh 1a Cha tich. Ba Ch da thyc hién diung cac
quy dinh ctua Céng ty nhung ngay 15/10/2020, Cong ty da ban hanh Quyét dinh sb
001/2020/QD-KTTU vé viéc cham dut hop dong lao dong trude thoi han dbi véi ba
Nguyén Thi Thanh Ch ké tir ngay 30/11/2020. Ngay 02/11/2020, ba Ch méi nhan dugc
Quyét dinh nay va Cong ty yéu cau ba Ch tién hanh thu tuc ban giao cong viéc. Viée
Cong ty cham dut hop dong véi ba Ch 1a trai quy dinh ctia phap luat vi trong thoi gian
nay Cong ty khong co thay d6i co cau to chtrc. Trude khi cham dut hop dong véi ba
Ch thi Cong ty khong bao véi Ban chap hanh Cong doan cua Cong ty va khong ¥ kién
thoa thuan bang vin ban cta Ban chip hanh cong doan co so hoic Ban chdp hanh cong
doan cap trén truc tiép co s& vé viéc don phuong cham dut hop dong lao dong véi ba
Ch.

Thoa wdc lao dong tap thé ghi ngay 28/9/2020 duoc Ban chap hanh Cong doan
Cong ty soan thao va di té chirc cude hop co toan thé nhan vién, 1anh dao Cong ty va
Ban chip hanh Cong doan co s& co ban thong nhét, tuy nhién diéu khoan vé boi
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thuong sau khi chdm dat hop dong lao dong chua thdng nhat nén BCH Céng doan co
so va Giam dbc Cong ty chua ky ban hanh.

Ba Ch khong dong ¥y voi quyét dinh cua Cong ty vé 1y do cham dut hop dong lao
dong véi ba Ch vi Cong ty van hoat dong binh thudng, c6 lgi nhuan va khong thay doi
co cau va chi chdm dut hop ddng lao dong véi mot minh ba Ch.

Nay ba Nguyén Thi Thanh Ch yéu cdu Cong ty TNHH N thu héi, huy bo quyét
dinh chdm dut hop ddng lao dong trai phap luat sé 001/2020/QD-KTTU ngay
15/10/2020 cta Cong ty TNHH N vé viéc cham dit hop dong lao dong voi ba Nguyén
Thi Thanh Ch.

Yéu cau Cong ty thanh toan tién luong tir ngay 01/10/2020 dén ngay 30/11/2020
13 28.649.568d x 02 thang = 57.299.136 dong.

Tai phién toa so tham, ba Ch yéu cau Cong ty phai tra tién 1di do cham thanh
toan tién luong thang 10 va 11/2020 v&i mirc 13i 10%/nam, tinh tir ngay 01/12/2020
dén ngay 27/10/2021 1a 10 thang 27 ngay: 57.299.136 d& x 10 thang 27 ngiy =
5.198.783 dong.

Yéu cau Cong ty phai tra tién 08 ngay phép cua nim 2020 chwa dugc nghi vao
nam 2020: 1.413.640 dong x 8 ngay = 11.309.120 ddng.

Yéu cau Cong ty thanh toan lwong thang 13 nam 2020 sau khi trir thué thu nhap
ca nhan: 29.799.567 dong. Cong ty c6 nghia vu ndp thué thu nhap ca nhan cho ba Ch
theo quy dinh.

Yéu cau Cong ty phai bdi thuong do ban hanh Quyét dinh sé 001/2020/QD-
KTTU ngay 15/10/2020 vé viéc don phuong cham dat hop dong lao dong trai phép
luat theo khoan 1 Piéu 42 B6 luat lao dong, gém:

- Boi thuong tién luong, tién bao hiém y té, bao hiém x4 hoi trong nhiing ngay
khong duoc 1am viéc tir ngay 01/12/2020 dén ngay 27/10/2021 1a: 31.100.080d x 11
thang = 342.100.880 dong.

- Boi thuong it nhat 02 thang tién luong theo hop dong lao dong: 31.100.080d x
2 thang = 62.200.160 dong.

- Cong ty don phuong cham dit HPLD trai phap luat nhung khong bé tri lai vi
tri cong viée trude day gilt nguyén tién lwong nhu cii nén ba khong dong y trd lai lam
viéc va yéu cau Cong ty boi thudng it nhat 06 thang tién lwong theo khoan 1 Piéu 25
Luat Cong doan va khoan 1, 3 DPiéu 42 B luat lao dong: 31.100.080d x 6 thang =
186.600.480 dong.

- Budc Cong ty phai bdi thuong do vi pham thoi han bao trude 1a 45 ngay lam
viéc: 31.100.080d x 45 ngay = 46.650.120 dong.
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Tong s6 tién Cong ty phai boi thuong cho ba Ch 1a 741.158.246 ddng. Ngoai ra,
ba Ch khong c6 yéu cau gi khac.

* Trong qud trinh gidi quyét vy dn va tai phién toa so' tham, nQuoi dai dién theo
phdp ludt cua bi don Cong ty TNHH N trinh bay:

Ong Ph xac nhan ba Nguyén Thi Thanh Ch 14 ngudi ding ra thanh 1ap Cong ty
TNHH N vao ngay 15/8/2018 va la ngudi dai dién theo phép luat ciia Cong ty. Pén
ngay 14/01/2020, ba Ch chuyén giao Cong ty khong tham gia diéu hanh Cong ty nita,
6ng Pinh Xuan Ph 14 ngudi dai dién theo phap luat, ba Ch co vén gop trong Cong ty 1a
5%. Sau khi chuyén giao Cong ty, ba Ch Ia nhan vién hanh chinh nhan sy kiém phién
dich va test phan mém, gitra Cong ty va ba Ch khong c6 ky két hop dong lao dong tuy
nhién c6 thoa thuin qua email v6i nhau, c6 sy dong ¥ cia ba Ch, vé muc luong cia ba
Ch, Cong ty van théng nhat tra lwong hang thang 1a 31.100.080 dong, sau khi trir tién
bao hiém, chi phi cong doan, thué thu nhap ca nhan thi mirc lwong thuc nhan cta ba Ch
1a 28.649.568 dong; gitta Cong ty va ba Ch khong thoa thuan vé luong thang tha 13
tuy nhién trudc day khi ba Ch 1a nguoi dai dién theo phap luat thi van dugc hudng
thang luong 13 cin clr vao nang sudt, hiéu qua cong viéc. Di vai thoi gian nghi phép
ctia nhan vién, nim 2020 ba Ch dugc nghi phép 08 ngay, Cong ty da ra quyét dinh cho
ba Ch nghi phép dung thoi gian quy dinh khi ba Ch van con 1a nhan vién cua Cong ty
nhung ba Ch tir chéi nghi phép, vé van dé nay thi tiy tinh hinh cia Cong ty ma cho
phép nhan vién nghi phép theo quy dinh, vé viéc thanh toan ngay nghi phép thi do
Cong ty thoa thuan truc tiép v6i nhan vién chir khong phai truong hop nao ciing thanh
toan nhitng ngay nghi phép ma nhan vién khong duoc nghi trong nam. Thoa udc lao
dong tap thé ghi ngay 28/9/2020 dugc Ban chap hanh Cong doan Cong ty soan thao va
d3 t6 chirc cudc hop co toan thé nhan vién, lanh dao Cong ty va Ban chap hanh Cong
doan co s thong nhat, tuy nhién BCH Cong doan co sé va Giam doc Cong ty chua ky
ban hanh.

Thang 10/2020, Cong ty ra soat lai tinh hinh kinh doanh cia Cong ty va cua
nguoi lao dong thi thdy luong cong viée ctia ba Ch hau nhu khong c6, Cong ty da sap
xép cho ba Ch cong viéc kiém thtr d@é duy tri viéc 1am cho ba Ch, tuy nhién do tinh
hinh dich bénh Covid, Cong ty 1am an thua 16, khong du chi phi tra luong cho nhan
vién nén ngay 15/10/2020, 6ng Phic c6 trao doi voi ba Ch vé tinh hinh khé khin cua
Cong ty va khong dam bao ngudn cong viéc cho ba Ch nita va s& cham dat hop dong
lao dong v6i ba Ch, chi néi miéng, khéng co6 thong bao bang vian ban, ngiy
16/10/2020, 6ng Ph c¢6 giri mail cho ba Ch vé ndi dung nay. Ngay 02/11/2020, Cong
ty giao cho ba Ch Quyét dinh s6 001/2020/QD-KTTU ngay 15/10/2020 vé viéc chim
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dut hop ddng lao dong trude thoi han d6i voi ba Nguyén Thi Thanh Ch ké tir ngay
30/11/2020, Cong ty chi don phuong cham dut hop dong lao dong véi ba Ch. Cong ty
cham dat hop ddng lao dong véi ba Ch 1a ding quy dinh phap luét, do d6 khong dong
y thu hoi, huy bo quyét dinh theo yéu cau ctia ba Ch. Cong ty ddng y nhan ba Ch tré lai
lam viéc.

Ba Ch 1a Chu tich Cong doan ctua Cong ty TNHH N theo Quyét dinh vé viéc
cong nhan Ban chip hanh Céng doan Cong ty TNHH N sé 89/QD-LPLD ngay
29/7/2020 cta Lién doan lao dong quan Hai Chau, trude khi don phuong chdm dit hop
d6ng lao dong v4i ba Ch thi Cong ty khong c6 vin ban, khong trao ddi voi Ban chap
hanh Céng doan co s& vé van dé nay va khong co ¥ kién thoa thuan bang van ban cia
Ban chép hanh c6ng doan co s& hodc Ban chip hanh cong doan cip trén truc tiép co sd
vé viéc don phuong cham dut hop dong lao dong véi ba Ch.

Tai phién toa hom nay, Cong ty dong ¥ thanh toan tién luong thang 10 va
11/2020 cho ba Ch 1a 28.649.568d x 02 thang = 57.299.136 dong va dong ¥ thanh toan
tién 13i do cham tra lwong theo yéu cau ctia ba Ch.

Tai phién toa hom nay, Cong ty dong ¥ thanh toan cho ba Ch thang luong thir 13
nam 2020 va tién 08 ngay phép cta nim 2020 nhu yéu cau cua ba Ch. Cong ty s& dong
thué thu nhap ca nhan cho ba Ch.

Pbi v6i yéu cau cua ba Ch yéu cau thu hoi, hay bé quyét dinh Quyét dinh sb
001/2020/QD-KTTU ngay 15/10/2020 va phai boi thuong do ban hanh Quyét dinh vé
viéc don phuong cham dit hop dong lao dong trai phap luat theo Piéu 42 Bo luét lao
dong, Cong ty khong déng ¥ vi Cong ty cham dut hop dong lao dong véi ba Ch 1a
dung quy dinh phap luat. Ngoai ra Cong ty khong ¢ yéu cau gi khac.

Véi ndi dung vu 4n nhu trén, tai ban an Lao dong so tham s6 10/2021/LD-ST
ngay 27 thang 10 ndm 2021 cta Toa 4n nhan dan quan Hai Chau, thanh phd Pa Nang
da quyét dinh:

Can ctt Piéu 32, Piéu 36, Diéu 39, Piéu 147 B6 luat t6 tung dan sy; Diéu 22, 38,
42, 192 Bo luat Lao dong; Piéu 25 Luat Cong doan; Piéu 19, Pidu 21 va Diéu 23 Luat
Bao hiém x3 hoi nim 2014; Cin ct Nghi quyét s6 326/2016/UBTVQHI14 ngay
30/12/2016 caa Uy ban thuong vu Qudc hoi hudng din ap dung mét sé quy dinh cua
phap luat vé an phi, 1& phi Toa an.

Chép nhan mot phﬁn yéu cau khoi kién vé viéc kién tranh chép vé tién luong va
truong hop bi don phuong cham dit hop dong lao dong cua ba Nguyén Thi Thanh Ch
d6i véi Cong ty TNHH N,

Tuyén xur:



1. Budc COng ty TNHH N thu héi, hity bé Quyét dinh sé 001/2020/QD-KTTU
ngdy 15/10/2020 vé viéc cham dut hop dong lao dong trudc thoi han ddi véi ba
Nguyén Thi Thanh Ch.

2. Buoc Cong ty TNHH N phai tra cho ba Nguyén Thi Thanh Ch sé tién la
478.087.057 dong (Bon tram bdy muoi tam tridu khéng tram tdm muwoi bdy ngan
khéng tram nam muwoi bay dong), trong do:

- Tién lvong thang 10 va 11/2020 1a 57.299.136 dong;

- Tién 14i cham thanh toan tién luong thang 10, 11/2020, thoi gian tinh tir ngay
01/12/2020 dén ngay 27/10/2021 1 5.198.783 dong;

- Tién luong thang thr 13 nim 2020 14 29.799.567 dong;

- Tién 08 ngay phép 1a 11.309.120 ddng.

- Tién lwong tir ngay 01/12/2020 dén ngay 27/10/2021 la 10 thang 27 ngay la
312.280.291 ddng va 02 thang lwong theo hop dong lao dong 1a 62.200.160 dong.

Ké tir ngdy ngudi duge thi hanh an c6 don yéu cau thi hanh 4n, néu nguoi phai
thi hanh 4n cham thuc hi¢n nghia vu thi con phai chiu khoan tién 13i theo mirc 13i suat
thoa thuan cta cic bén nhung khong vuot qua murc 13i suat theo quy dinh tai khoan 1
Diéu 468 BO luat dan su, néu khong c6 thoa thuan thi thyc hién theo quy dinh tai
khoan 2 Diéu 468 Bo luat dan su tuong ung voi s6 tién cham thi hanh an tai thoi diém
thanh toan.

3. Budc Cong ty TNHH N phai thuc hién truy dong bao hiém x4 hoi, bao hiém y
té tai co quan Bao hiém x4 hoi c6 thAm quyén, dong phi cong doan va thué thu nhap ca
nhan theo quy dinh cho ba Nguyén Thi Thanh Ch, thdi gian tinh tir ngay 01/12/2020
dén ngay 27/10/2021 va ndp thué thu nhap ca nhan thang luong th 13 ndm 2020 cho
ba Nguyén Thi Thanh Ch theo quy dinh.

Lai sudt cham nop bao hiém xa hoi do Céng ty TNHH N chiu, so tién 13i dugc
ap dung theo quy dinh ctia phap luat bao hiém xa hoi.

4. Khong chap nhan yéu cau ciia ba Ch vé viéc yéu cau Coéng ty TNHH N boi
thudong 06 thang tién luong theo khoan 3 Diéu 42 B lut Lao dong.

5. Khong chip nhan yéu cau ctiia ba Ch vé yéu cau Cong ty TNHH N bdi thudng
tién do vi pham thdi han bao trude 13 45 ngay theo quy dinh tai khoan 2 Diéu 38 Bo
luat lao dong.

6. An phi lao dong so tham 1a 13.561.700 dong Cong ty TNHH N phai chiju. Ba
Nguyén Thi Thanh Ch khéng phai chiu an phi lao dong so tham.

Ngoai ra, ban 4n so tham con tuyén quyén khang céo cta duong su va quyén yéu
cau thi hanh ban an c6 hiéu luc phép lut.



* Sau khi xét xtr so tham, trong thoi han luat dinh Céng ty TNHH N ¢6 don
Khang c4o toan bd ban an so tham. Cong ty TNHH N dé nghi Toa 4n cap phuc thim
xét xtr lai vu an theo hudng khong chap nhan yéu cau khai kién ctua ba Nguyén Thi
Thanh Ch.

* Tai phién tda phuc thim, Dai dién Cong ty TNHH N chi khang cdo khong
chép nhén:

- Thu hoi, huy bo Quyét dinh sé 001/2020/QD-KTTU ngay 15/10/2020 vé viéc
cham dut hop ddng lao dong trudc thoi han dbi voi ba Nguyén Thi Thanh Ch;

- Phai tra cho ba Nguyén Thi Thanh Ch sé tién luong tir ngay 01/12/2020 dén
ngay 27/10/2021 14 10 thang 27 ngay 1a 312.280.291 dong;

- Phai tra 02 thang luong theo hop dong lao dong 1a 62.200.160 dong;

- Phai thyc hién truy dong bao hiém xa hoi, bao hiém y té tai co quan Bao hiém
xa hoi c6 tham quyén, dong phi cong doan va thué thu nhap ca nhan theo quy dinh cho
ba Nguyén Thi Thanh Ch, thoi gian tinh tir ngay 01/12/2020 dén ngay 27/10/2021 va
ndp thué thu nhap ca nhan thang lwong thr 13 ndm 2020 cho ba Nguyén Thi Thanh Ch
theo quy dinh.

* Tai phién toa phtc tham, dai dién Vién kiém sat thanh phd Pa Ning phat biéu
vé viéc giai quyét vy an nhu sau:

+ V& thil tuc t6 tung: Viéc tuan theo phap luat t6 tung ctia Tham phan, Hoi dong
xét xtr, Thu ky phién toa va cta nguoi tham gia t6 tung trong qua trinh giai quyét vu an
¢ giai doan phuc tham 1a dam bao cac quy dinh cua B0 luat T tung dan sy.

+ V& quan diém giai quyét: D& nghi HDXX khong chip nhan khang cdo cua
Cong ty TNHH N. Giit nguyén ndi dung ban 4n Lao dong so tham sd: 10/2021/LD-ST
ngay 27 thang 10 nam 2021 ctia Toa an nhan dan quan Hai Chau, thanh phé Pa Ning.

NHAN PINH CUA TOA AN:

Sau khi nghién citu cdc tai liéu, chirng civ ¢é trong hé so vu dn dwoc tham tra
tai phién toa va can cuw vao két qua tranh ludn tai phién toa, sau khi Dai dién Vién
kiém sat phat biéu ¥ kién, Hoi dong xét xir nhdn dinh:

[1] Ngay 15/8/2018 ba Nguyén Thi Thanh Ch 1a ngudi ding ra thanh 1ap Cong
ty TNHH N va 1a nguoi dai dién theo phap lut caa Cong ty. Pén ngay 14/01/2020, ba
Ch chuyén giao Cong ty khong tham gia diéu hanh nira, 6ng Dinh Xuan Ph 13 nguoi
dai dién theo phap luat cia Cong ty, ba Ch con von gbp trong Cong ty 1a 5%. Sau khi
chuyén giao, ba Ch I1a nhan vién hanh chinh nhan su kiém phién dich va test phan
mém, gitra Cong ty va ba Ch khéng c6 ky két hop dong lao dong. Tuy nhién, ba Ch va
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Ccong ty TNHH N cung xac nhén hai bén c6 thoa thuin théng qua email vé ndi dung
cong viéc, thoi diém bat dau cong viéc va muc luong cu thé. Xét théy, quan hé lao
dong gitta ba Nguyén Thi Thanh Ch va Cong ty TNHH N duoc xac 1ap khong tuan
theo quy dinh vé hinh thtc ctiia hop dong lao dong tai Piéu 16 B luat Lao dong 2012,
tuy nhién thoa thuan cta cac bén khong vi pham diéu cdm cua phap luat, khong trai
dao dirc xa hdi nén phat sinh hiéu luc nén dugc phap luat cong nhan va bao vé. Ba Ch
da lam viéc cho Cong ty duodi chic danh la nhan vién hanh chinh nhan su duoc 10
thang va di dugc Cong ty tra lvong nhu thoa thuan 28.649.568 dong co dong bao hiém
day di. Quyét dinh sé 001/2020/QD-KTTU ngay 15/10/2020 ciing thé hién viéc Cong
ty chdm dut hop ddng lao dong ddi véi ba Ch va di thuc hién bao trudc 13 45 ngay
theo quy dinh tai Diéu Diéu 38 Bo Luat lao dong (ban hanh ngay 15/10/2020 va c6
hiéu lyc ké tir ngdy 30/11/2020). Do viy, thoa thuan giita ba Ch va Cong ty 1a hop
dong lao dong khong xac dinh thoi han.

[2] Tai phién toa, Pai dién Cong ty cho rang Quyét dinh cham dat hop dong lao
dong sd 001/2020/QD-KTTU ngay 15/10/2020 voi 1y do thay ddi co cau td chirc, to
chtrc lai lao dong nhung thuc chét 1a do dich bénh covid-19 Cong ty phai nghi viéc dan
dén thua 13, hon nita truéc khi ra Quyét dinh Cong ty khong trao d6i voi Ban chap
hanh cong doan co sd hodc Ban chip hanh cip trén truc tiép co sd 14 ¢o sai s6t nhung
khong thudc truong hop Quyét dinh don phuong cham dut hop dong lao dong trai phap
luat theo quy dinh tai cac Diéu 37, 38 va 39 cia Bo luat lao dong, nén khong chép nhan
thu hoi, hily bo quyét dinh va bdi thuong thiét hai cho ba Ch.

* Xét khang cao ciia Cong ty TNHH N HPXX thi thay:

[3] DPdi voi Quyét dinh cham dut hop dong lao dong sé 001/2020/QD-KTTU
ngay 15/10/2020 cta Cong ty TNHH N:

[3.1] Vé cin ctt phap luat dé ra quyét dinh: Cong ty dua ra dé cham dut hop
ddng lao dong vai ba Ch 1a do thay ddi co cdu to chuc, to chic lai lao dong. Tai khoan
1 Diéu 44 cua Bo luat Lao dong 2012 quy dinh:

“I. Truong hop thay déi co cau, cong nghé ma anh hwong dén viéc lam ciia
nhiéu nguwoi lao dong, thi ngueoi sit dung lao dong c6 trach nhiém xdy dung va thwe
hién phwong dn sir dung lao dong theo quy dinh tai Piéu 46 ciia B ludt nay; truong
hop co ché lam viéc méi thi wu tién ddo tao lai nguoi lao dong de tié}) tuc st dung.

Trong treong hop ngwoi st dung lao dong khong thé gidi quyét dwoc viéc lam
maoi ma phdi cho nguoi lao dong thoi viéc thi phai tra tro ccfp mat viéc lam cho nguoi

lao dong theo quy dinh tai Piéu 49 ciia Bé ludt nay”.



Tuy nhién, Cong ty TNHH N ra Quyét dinh chdm dit hop ddng lao dong véi ba
Ch khi chua xay dung va thyc hi¢n phuong an sir dung lao dong 1a vi pham quy dinh
tai Diéu 44 Bo luat Lao dong 2012. Viéc Cong ty cho rang cin ¢t ra quyét dinh 1a thay
d6i co cau to chirc nhung thyc chat 1 do dich bénh covid-19, 15i trinh bay ctia Cong ty
la khoéng c6 co sd, boi 1€ theo quy dinh ctia Bo luat lao dong thi cac can cir nay duoc
quy dinh & nhitng diéu luat khic nhau, do vy Cong ty di ap dung sai phap luat dé ra
Quyét dinh chdm dut hop dong lao dong.

[3.2] Vé tha tuc ra quyét dinh: Tai Khoan 7 Piéu 192 Bo luat Lao dong quy
dinh:

“7. Khi ngueoi sit dung lao déng don phwong cham ditt hop dong lao déng,
chuyén lam céng viéc khdc, ky ludt sa thai doi véi nguoi lao déng la cdn bé cong dodn
khong chuyén trach thi phdi théa thudn bang vin ban véi Ban chdp hanh céng doan co
s& hodic Ban chdp hanh cdp trén truc tiép co s6.

Trong truong hop khéng théa thudn dwoc, hai bén phdi bdo cdo véi co quan, té
chikc c6 tham quyén. Sau 30 ngay, ké tir ngdy bdo cho co quan quan Iy nha mede vé lao
déng dia phwong biét, nguoi sir dung lao déng méi c6 quyén quyét dinh va phdi chiu
trach nhiém vé quyét dinh ciia minh.

Truong hop khéng nhdt tri véi quyét dinh ciia ngwoi sir dung lao déng, Ban chdp
hanh céng dodan co sé va nguoi lao ddng cé quyén yéu cau gidi quyét tranh chdp lao
dong theo thu tuc, trinh tw do phap ludt quy dinh”.

Theo Quyét dinh s6 89/QD-LPLD ngay 29/7/2020 cta Lién doan lao dong quan
Hai Chau vé viéc cong nhan Ban chap hanh Cong doan Céng ty TNHH N thi ba Ch 1a
Chu tich Cong doan cta Cong ty, qua cac tai liéu, chimg ctr ¢o trong hd so ciing nhu
10i trinh bay ctia Pai dién Cong ty tai phién toa thé hién trudc khi ra Quyét dinh Cong
ty khong thoa thuan bang vin ban vdi Ban chap hanh céng doan co s¢ hodc Ban chap
hanh cap trén truc tiép co sé. Do vay, Quyét dinh s6 001/2020/QD-KTTU ngay
15/10/2020 ctia Cong ty TNHH N da khong thuc hién theo ding trinh ty, thu tuc trén 1a
vi pham quy dinh tai Piéu 192 B luat Lao dong 2012 va Piéu 25 Luat Cong doan
2012.

[4] Nhu di nhan dinh & trén, HDXX c6 co s& xac dinh Quyét dinh s
001/2020/QD-KTTU ngay 15/10/2020 ctua Cong ty TNHH N vé viéc cham dut hop
dong lao dong dbi véi ba Nguyén Thi Thanh Ch 14 trai phap luat.

[5] Do vay, Toa an cip so tham da budc Cong ty TNHH N phai tra cho ba
Nguyén Thi Thanh Ch sb tién 1a 478.087.057 ddng (trong dé: Tién lwong thing 10 va
1172020 la 57.299.136 dong; Tién ldi chdm thanh todn tién hrong thdng 10, 11/2020,
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thoi gian tinh tir ngay 01/12/2020 dén ngay 27/10/2021 la 5.198.783 dong; Tién luong
thang thir 13 nam 2020 la 29.799.567 dong; Tién 08 ngay phép la 11.309.120 déong;
Tién lwong tir ngay 01/12/2020 dén ngay 27/10/2021 la 10 thing 27 ngay la
312.280.291 dong; 02 thing lwong theo hop dong lao dong la 62.200.160 dong) va
budc Cong ty TNHH N phai thuc hién truy dong bao hiém xa hoi, bao hiém vy té tai co
quan Béo hiém x3 hoi c6 thim quyén, dong phi cong doan va thué thu nhap ca nhan
theo quy dinh cho ba Nguyén Thi Thanh Ch, thoi gian tinh tir ngay 01/12/2020 dén
ngay 27/10/2021 va nop thué thu nhap c nhan thang lwong thir 13 nam 2020 cho ba
Nguyén Thi Thanh Ch theo quy dinh 1a phu hop véi Diéu 42 Bo luit lao dong va
khoan 1 Diéu 19 va khoan 2 Diéu 21 ctia Luat Bao hiém xa hoi.

Do cac phan khac cua Ban an Lao dong so thdm sb: 10/2021/LD-ST ngay 27
thang 10 nam 2021 ctia Toa 4n nhan dan quan Hai Chau, thanh phd Da Nang khong c6
khang cao nén HDXX khong xem xét.

[6] Tir nhitng nhan dinh trén, HDXX xét thay khong chip nhan khang cio cua
cong ty TNHH N va can Gilr nguyén ndi dung ban 4n Lao dong so tham sd:
10/2021/LD-ST ngay 27 thang 10 nam 2021 cua Toa an nhan dan quan Hai Chau,
thanh ph6 Pa Nang nhu 16i dé nghi ciia Pai dién Vién kiém sét tai phién toa.

[7] Vé an phi:

- V& 4n phi Lao dong so tham: An phi lao dong so tham 1a 13.561.700 dong
Cong ty TNHH N phai chiu.

- V& an phi Lao dong phuc tham: Do khong chdp nhin khang cdo nén Cong ty
TNHH N phai chiu 4n phi Lao dong phiic tham 14 300.000d.

Vi cac lé trén;
QUYET PINH:

- Can ctr vao khoan 1 Diéu 308 cua Bo luat TH tung dan su;

- Can ct cac Diéu 22, 38, 42 va 192 cua Bo luat Lao dong;

- Can ctr Piéu 25 Luat Cong doan;

- Can ct Diéu 19, Piéu 21 va Piéu 23 Luat Bao hiém x4 hoi nam 2014;

- Can ctr Piéu 26 va Diéu 29 cua Nghi quyét s6 326/2016/UBTVQH14 ngay 30
thang 12 ndm 2016 cua Uy ban thuong vu Qudc Hoi quy dinh vé murc thu, mién giam,
thu, ndp, quan 1y va sir dung an phi, 1€ phi Toa an.

Khoéng chap nhan khang cdo ctia Cong ty TNHH N. Giir nguyén ndi dung ban an
Lao dong so tham sd: 10/2021/LD-ST ngay 27 thang 10 ndm 2021 cta Toa an nhan
dan quan Hai Chau, thanh phé Pa Néng.
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1. Budc COng ty TNHH N thu héi, hity bé Quyét dinh sé 001/2020/QD-KTTU
ngdy 15/10/2020 vé viéc cham dut hop dong lao dong trudc thoi han ddi véi ba
Nguyén Thi Thanh Ch.

2. Buoc Cong ty TNHH N phai tra cho ba Nguyén Thi Thanh Ch sé tién la
478.087.057 dong (Bon tram bdy muoi tam tridu khéng tram tdm muwoi bdy ngan
khéng tram nam muwoi bay dong), trong do:

- Tién lvong thang 10 va 11/2020 1a 57.299.136 dong;

- Tién 14i cham thanh toan tién luong thang 10, 11/2020, thoi gian tinh tir ngay
01/12/2020 dén ngay 27/10/2021 1 5.198.783 dong;

- Tién luong thang thr 13 nim 2020 14 29.799.567 dong;

- Tién 08 ngay phép 1a 11.309.120 dong.

- Tién lwong tir ngay 01/12/2020 dén ngay 27/10/2021 1a 10 thang 27 ngay la
312.280.291 dong;

- 02 thang luong theo hop dong lao dong 13 62.200.160 dong.

Ké tir ngdy ngudi dugc thi hanh an c6 don yéu cau thi hanh 4n, néu nguoi phai
thi hanh 4n cham thyc hién nghia vu thi con phai chiu khoan tién 13i theo muc 14i suat
thoa thuan cta cic bén nhung khong vuot qua murc 13i suat theo quy dinh tai khoan 1
Diéu 468 Bo luat dan su, néu khong c6 thoa thuan thi thuc hién theo quy dinh tai
khoan 2 Diéu 468 Bo luat dan sy tuong (mg vai s6 tién cham thi hanh an tai thoi diém
thanh toan.

3. Budc Cong ty TNHH N phai thyc hién truy dong bao hiém xa hoi, bao hiém y
té tai co quan Bao hiém x4 hoi c6 tham quyén, dong phi cong doan va thué thu nhép ca
nhan theo quy dinh cho ba Nguyén Thi Thanh Ch, thdi gian tinh tir ngay 01/12/2020
dén ngay 27/10/2021 va ndp thué thu nhap ca nhan thang luong th 13 nim 2020 cho
ba Nguyén Thi Thanh Ch theo quy dinh.

Lai sudt cham ndp bao hiém xa hoi do Céng ty TNHH N chiu, so tién 13i dugc
ap dung theo quy dinh ctia phap luat bao hiém xa hoi.

4. Khong chap nhan yéu cau ctia ba Ch vé viéc yéu cau Coéng ty TNHH N bdi
thuong 06 thang tién luong theo khoan 3 Diéu 42 Bo luat Lao dong.

5. Khong chip nhan yéu cau ctiia ba Ch vé yéu cau Cong ty TNHH N bdi thudng
tién do vi pham thoi han bao trude 1a 45 ngay theo quy dinh tai khoan 2 Piéu 38 Bo
luat lao dong.

6. V& an phi:
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- V& 4n Lao dong so thAm: An phi lao dong so tham 1a 13.561.700 dong Cong ty
TNHH N phai chiu. Ba Nguyén Thi Thanh Ch khong phai chiu 4n phi lao dong so
tham.

- V& 4an Lao dong phuc tham: An phi Lao dong phtic thim Cong ty TNHH N
phai chiu, nhung duoc trir vao s tién tam Gmg an phi phtic thim Cong ty TNHH N da
nop 1a 300.000d theo bién lai thu s 0000493 ngay 22/11/2021 cta Chi cyc Thi hanh
an dan sy quan Hai Chau, thanh phé Pa Néng.

7. Ban an phiic tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Truong hop ban dn dwoc thi hanh theo quy dinh tai Piéu 2 Ludt thi hanh an dén
sw thi ngwoi dwoc thi hanh dn, nguoi phdi thi hanh dn c¢é quyén théa thudn thi hanh
dn, quyén yéu cau thi hanh dn, tw nguyén thi hanh dn hodc cudng ché thi hanh dn theo
quy dinh tai Piéu 6, 7 va 9 Ludt thi hanh dn dan sw. Thoi hiéu thi hanh én dwoc thuc
hién theo quy dinh tai Piéu 30 Ludt thi hanh dn dén suw.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- Céc duong su; THAM PHAN - CHU TQA PHIEN TOA
- TAND quan Hai Chau;

Chi cuc THADS quéan Hai Chau;
VKSND Tp. Pa Nang;

- Luu: Ho so vu 4n (1b), TS nghiép vu
- Van phong (1b).

Vi Viét Diing
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