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NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO DA NANG
Thanh phan Hpi dong xét xiv phuc tham gom co:
Tham phan - Chu toa phién toa: Ba Tran Thi Thanh Mai
Cac Tham phan: Ong Truong Chi Trung
Ba Nguyén Hiru Thi Hao Hao
_ Thu ky phién toa: Ba Ng6 Thi Kiéu Trang - Thu ky Toa an nhan dan thanh
pho Da Nang.

~ Dgi di¢gn Vign Kiém sdt nhan dan thanh phé Da Ning: Ong Lé Anh Pha -
Kiém sat vién tham gia phién toa.

Ng?y 25-5-2023, tai try s¢ Toa an nhén dan thanh phé Pa Nang, xét xur
phuc tham cong khai vu an dan sy thy ly so 09/2023/DS-PT ngay 03 thang 02
nam 2023 ve viéc “Tranh chdp boi thuong thiét hai ngoai hop dong”.

Do Ban 4n dan su so tham s6 78/2022/DS-ST ngay 29-12-2022 ciia Toa 4n
nhan dan quan Thanh Khé, thanh pho Pa Nang bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xir phuc tham s6 55/2023/QD-PT ngay
03-4-2023 va Quyet dinh hoan phién toa phuc tham s6 91/2023/QD-PT ngay
27-4-2023; gitra cac duong su:

* Nguyén don: Ba Tran Thi T; sinh nam 1935; dia chi: S6 1x duong N,
phuong M, quan Y, thanh pho Da Nang.

Nguoi dai dién theo iy quyén: Ba Pham Thi H; sinh nam: 1964; dia chi:
Puong A, To b, phuong H , quan K, thanh pho Pa Nang; theo Giay uy quyén
ngay 23-6-2022; c6 mat.

* Bj don: Ba Nguyén Thi Thanh T1; sinh nam: 1962; dia chi: S0 X, duong
N, phuong M, quan Y, thanh pho Pa Ning.

Nguoi dai di¢n theo uy quyén: Qng Trzin Phuée K; sinh ndm: 1983; dia
chi: SO 6x duong D, quan K, thanh pho Da Nang; theo Giay iy quyen ngay 23-
6-2022; c6 mat.

* Nguoi co quyén loi, nghia vu lién quan:



~ - Ba Pham Thi H; sinh ndm: 1964; dia chi: Té X, phuong H, quéin K, thanh
pho Pa Nang; c6 mat.
- Ba Pham Thi Ngoc B; sinh ndm: 1962; dia chi: S6 1x duong N, phuong
M, quan Y, thanh pho Pa Nang.

~ - BaPham Thi T2, sinh ndm: 1956. Dia chi: Khéi phd 3x, phuong F, thanh
pho T, tinh Quang Nam.

Nguweoi dai dién theo iy quyén: Ba Pham Thi Ngoc B; sinh nam: 1962; dia
chi: S6 1x duong N, phuong M, quan Y, thanh pho Da Nang; theo Gidy uy
quyen ngay 24-6-2022; c6 mat.

~ - Ong Lé Pirc T3; sinh nam: 1983; dja chi: S6 16x dwong V, quén L, thanh
pho Da Nang; c6 mat.

* T6 chirc gidm dinh: Cong ty TNHH Giam dinh C; dia chi: s6 12x
duong Y, phuong U, quan K, thanh ph6 Da Nang; nguoi dai dién theo phap luét:
Ong Pham Sy Minh T4; Chuc danh: Giam doc; c6 mait.

* Nguwoi khang cdo: Nguyén don - Ba Tran Thi T.
NOI DUNG VU AN:

Theo Ban dn so tham, tom tdat nhu sau:

* Nguyén don va nguoi dai dién theo ity quyén ciia nguyén don T bay trong
QUA T tham gia to tung:

Ba Tran Thi T va 6ng Pham Hiru T5 13 vo chong, ¢6 ngdi nha cip 04 trén
thira dat s6 xx, to ban dd s6 xx tai dia chi tai: S6 1x dudng N, phuong M, quan
Y, thanh phé Pa Nang, duoc Uy ban nhén dan quan Thanh Khe, thanh phd Pa
Ning cap Glay ching nhén quyén sur dung dat, quyén so hiru nha ¢ va tai san
khac gan lién voi dat sd BG 876646 ngay 01-8-2011.

Ba T va dong T5 c6 ba con chung gom: Ba Phgm Thi T2, ba Pham Thi Ngoc
B va ba Pham Thi H. Ngay 15-8-2012, dng T5 chét.

Vao ngay 04-3-2015, duoc Uy ban nhan dan quian Thanh Khé cap gidy
phép xdy dung s6: 149/GPXD xdy dung cong T nha ¢ tai s6 1x duong N nén Ba
T tién hanh pha d& ngdi nha cip 4 cii va xay dung ngdi nha 03 tang trén toan bo
dién tich thira dat s6 29, to ban do 18. Sau khi xay dung xong, Ba T quan 1y va
str dung ngdi nha 6n dinh, khong co cac van dé vé sut lun hay nit v& dbi véi
ngdi nha.

Vao thang 6-2021, ba Nguyén Thi Thanh T1 1a chu quyén sir dung dat,
quyen s0 hitu nha ¢ va tai san khac gin lién véi dat dbi v6i ngdi nha lién ké tai
s6 1x duong N d3 tién hanh dap pha, khoan dao va truc moéng ngdi nha cii dé
tién hanh 1am moéng va xay dung ngdi nha méi. Tuy nhién, sudt qua T xay dung
ba T1 khong str dung bat ky bién phap ndo dé dam bao an toan cho ngdi nha cua
Ba T dan dén ngdi nha bi lin moéng, nghiéng so voi phuong thang ding khoang
1 do, nit toan bd san nha ting trét, nit tudng nha va co6 dau hiéu nut thém,
tuong nha bi am méc do nude tham vao cac vét nit.



Ba T da nhiéu lan lién hé ba T1 dé yéu cau khic phuc sy co va boi thudng
thiét hai nhung ba T1 tho o khong khac phuc. Su viéc da dugc hoa giai tai Uy
ban nhén dén phuong Thac Gian, quan Thanh Khé nhung hai bén khong giai
quyét duoc.

Vi vay, Ba T khoi kién yéu cau Toa an giai quyét budc ba Nguyén Thi
Thanh T1 phai boi thuong thiét hai, khdc phuc hiu qua do hanh vi quan 1y xay
dung nha ¢ cta ba T1 gay ra, cac khoan boi thuong cu thé nhu sau:

1. Thiét hai dé khac phyc lai ngoi nha theo két quéa giam dinh, gidm dinh bo
sung (3 lan) ctia Cong ty TNHH Giam dinh C la: 427.101.000d;

2. Chi phi chéng nghiéng lan cho ngdi nha: 350.000.0004;

3. Tién thué nha & khi tién hanh stra chira ngoi nha voi thoi gian 03 thang,
mdi thang 12.000.0004, tong cong 1a: 36.000.000d; tién phi thué van chuyén do6
dac trong nha tir nha & dén noi thué mdi trong thoi gian chd sta chita:
5.000.000d;

4. B6i thudng ton that tinh than: 100.000.000d

5. Gié tr1 ngo61 nha bi giam sut 30% do hu hong 1a: 600.000.000d.

Tong s6 tién phai bdi thuong 13: 1.518.101.0004.

Ngoai ra, ba T1 con phai tra lai cho Ba T tong so tién tam tmg chi phi giam
dinh, chi phi xem xét tham dinh tai cho 1a 97.000.0004.

Truong hop ba T1 khong d6ng ¥ boi thuong, khic phuc hau qua theo cac
khoan ma Bé} T yéu cau thi ba T1 phai xay dung moi lai ng6i nha nhu ban dau,
boi thuong ton that tinh than va chi phi thué nha ¢ trong thoi gian xay dung méi
ngbi nha.

Ngay 27- -12-2022, nguoi dai dién theo ty quyén cua nguyén don thay doi,
bd sung yéu cau khoi kién nhu sau:

1. Budc bi don phai bdi thuong cho nguyén don ngdi nha méi twong duong
v6i chi phi xay dyng va hoan thién toan bo ngoi nha 1a 1.955.700.000d;

2. Tién thué nha ¢ trong thoi gian cho xay dung xong nha méi véi thoi gian
06 thang, moi thang 12.000.000d, tong cong 1a: 72.000.000d; chi phi thué van
chuyén, bao quan d6 dac trong nha: 10.000.000d;

3. Bo6i thuong ton that tinh than: 150.000.000d;

4. Boi thuong mot s6 ton that phai thué nhan cong bén ngoai véi tong chi
phi 1a 14.500.000d, gdm:

1 Chi phi thué giam dinh d¢ nghiéng do Cong ty TNHH MTV Tréic dia ban

dé Hung An: 4.000.0004;

+ Chi phi thué Luat su viét don khéi kién: 1.000.000d;
+ Thué nhan cong duc gach 16t, 6p dé kiém tra: 500.000d;

+ Thué nhén vién kiém dinh, k¥ su xay dung kiém tra thiét hai va tu van
viét don giam dinh b6 sung (03 1an) voi tong so tién: 9.000.0004d.



Toéng sb tién phia nguyén don yéu cau bi don phai bdi thudng la
2.202.200.000d.

* Bi don va nguwoi dai dién theo ity quyén cua bi don T bay trong qua T
tham gia to tung:

Ba Nguyén Thi Thanh T1 va dng Tran Minh T6 1a vo chong. Ba T1 ¢ tai
san riéng la nha va quyén str dung dat tai s6 1x duong N, phudng M, quan Y,
thanh pho Pa Nang. Nha va dat da duoc Uy ban nhén dan thanh pho Pa Nang
cap gidy chiing nhan quyen sO httu nha ¢ va quyen str dung dat & s6 3402062449
ngay 30-01-2002. Pén thang 6-2021, ba T1 tién hanh x4y dung lai ngdi nha theo
dung Gidy phép xay dung s6: 894/GPXD do Uy ban nhan din quan Thanh Khé
cap vao ngiy 14-6-2021.

Khi xay dung nha, ba T1 ky hop dong xiy dung nha & tron géi vat tu va
nhan cong véi ong Lé Pic T3 dé thi cong cong T nha ¢. Trude khi khoi cong
xay dyng céng T ba T1 di dé nghi ong T7 (bén thi cong) sang ngdi nha Ba T dé
ghi nhan hién trang thuc té ngodi nha. Viéc thuc hién dung quy T xay dung hay
khong 1a do 6ng Lé Pirc T3 — don vi thi cong thuc hién, ba T1 khong biét.

Tuy nhién, hién nay ng6i nha cua Ba T bi thiét hai trén thuc té dq Viéc xay
dung nha ¢ cua ba T1, véi tu cach la chu dau tu xdy dyng, ba T1 dong y boi
thuong thiét hai cho Ba T theo quy dinh cta phap luat.

_ Nay, phia nguyén don yéu cau ba T1 phai boi thuong thiét hai voi tong s6
tién 1a 2.202.200.000d, ba T1 cd y kién nhu sau:

- Viéc gia dinh Ba T yéu cau xay dung moi lai ngdi nha 1a khong cé co s
nén ba T1 khong chap nhan. Ba T1 théng nhat véi gia tri ton that ngdi nha cia
Ba T theo két qua giam dinh, giam dinh bd sung cua Cong ty TNHH Giam dinh
C va khong yéu cau phai giam dinh lai, giam dinh b6 sung. Ba T1 chip nhan bdi
thuong chi phi dé stra chita, khac phuc lai ngoi nha ciia Ba T 1a 494.376.000d.

- Béi voi cac khoan yéu cau khac nhu: Boi thuong ton that tinh than
150.000.0004; thué nhan cong bén ngoai véi tong chi phi 1a 14.500.000d thi ba
T1 khong dong ¥ bdi thudng.

- DB6i véi chi phi thué nha ¢ va di doi tai san, con ngudi khi thyc hién qua T
sua chira nha: Mac du phia nguyén don chua c6 ching tur hop 1y, chi phi chua
phat sinh trén thyuc té nhung ba T1 dong y boi thuong tién thué nha mdi thang
8.000.000d véi thot han thué 06 thang; tién van chuyén dd dac, con nguoi la
10.000.000d. Trudng hop phia nguyén don khong dong ¥ thi dé nghi giai quyét
theo quy dinh phap luat.

- B4i véi cac chi phi t tung, ba T1 dé nghi Toa 4n giai quyét theo quy dinh
phap luat.

Riéng dbi v4i ong Lé Puc T3 1a bén thi cong céng T, di thoa thuan véi ba
T1 bang hop dong xay dung nha & tron goéi vat tu va nhan cong. Pay 1a quan hé
giita bén chu dau tu va bén nhan thi cong. Do vay, truong hop sau nay thay can
thiét thi ba T1 s& khoi kién bang vu an déan sy khac.



* Nguoi co quyen loi, nghia vu lién quan - 6ng Lé Purc T3 trinh bay trong
qua trinh tham gia t6 tung:

T6i va ba Nguyén Thi Thanh T1 c6 quen biét nhau, nén to6i dd nhan thi
cong d6i v6i cong trinh xay dung nha & cia ba T1 tai s6 1x duong N, phuong
M, quén Y, thanh phd Da Ning theo Hop dong xay dung nha & tron goi vat tu
va nhan cong ngay 30-5-2021. Trudc khi tdi tién hanh thi cong, t6i da thyuc hién
viéc kiém tra va chup hinh hién trang ngoi nha cua Ba T va ng6i nha cua ong S
(s6 20 dudng N) thi thay ngdi nha cua Ba T di c6 mot sd vét nit sdn ¢ phia bén
ngoai nén t6i cd dé nghi duoc vao nha Ba T dé kiém tra thi ba Pham Thi Ngoc B
khong cho vi s dich bénh Covid va néi rang khi ndo thi cdng xong thi qua khac
phuc luon mot 1an. Pong thoi, trong timg giai doan thi cong cong trinh, t6i déu
moi ba B (dai dién ciia ba T) dén xem. Tai phién hop ngay 13-10-2022, t6i trinh
bay s& ndp don trinh bay cu thé va cac video quay lai hién trang ngoi nha cua Ba
T cho Toa an trong vong 03 ngay nhung dén nay t6i chua thuc hién. Tbi sé trinh
bay va cung cip cho Toa an sau phién toa.

Pbi véi yéu cau khoi kién cua nguyén don vé van dé boi thuong thi do ba
T1 Ia chu dau tu quyét dinh, t61 khong c6 y kién gi.

Pong thoi tai phién toa, 6ng T7 trinh bay trudc khi Ong xay dung cin nha
s6 1x duong N thi da c6 mot don vi khac tién hanh thi cong thdo d& nha va phan
mong cii cua ngdi nha ba T1. Dai dién cho don vi nay la 6ng S (khong xéac dinh
dugc dy du ho tén).

* Nguoi c6 quyén loi, nghia vy lién quan - b& Pham Thi 12, ba Pham Thij
Ngoc B, va ba Pham Thi H trinh bay trong qua trinh tham gia to tung:

Chung 6i 1a con clia ba Tran Thi T va 6ng Pham Hiru T5. Cha me ching
t6i c6 tao 18p duoc 01 ngdi nha va dat tai dia chi: So 1x, duong N, phuong M,
quan Y, thanh pho Pa Nang.

Sau khi cha mat, me chiing t6i xay dung lai nha ¢ theo dung gidy phép xay
dung da duoc Uy ban nhan dan quan Thanh Khé cdp. Me chiing toi di str dung
ngdi nha on dinh, khong c6 van dé gi xdy ra. Vi me chung toi di gia yéu nén chi
em chung t6i thay phién nhau cham séc va cé ¢ tai ngoi nha nay.

Tuy nhién, tir thang 6-2021, ba Nguyén Thi Thanh T1 - 14 cha dau tu cong
trinh xay dung nha o tai s6 1x dudng N, di tién hanh dap pha, khoan dao va truc
méng ngdi nha 03 tang cii dé tién hanh lam moéng va xdy dung ngdi nha mai
nhung khong st dung bét ky bién phap nao dé dam bao an toan cho ngdi nha cua
me chung t61 lam cho ngo6i nha bi lin mong, nut toan bo san, dam, try, tudng
ctia 04 ting, nghiéng so voi phuong thang dimg khoang 1 d9, ntrt tuong nha va
c¢6 dau hiéu nit thém, thAm nudc va 4m mdc.

Do d6, viéc me chung toi khoi klgn tai Toa an yéu ,céu bél’ T1 boi thuéng
thi¢t hai, kho1 phuc le;li tinh trang ban dau thi ching t61 thong nhat. Ching t61 dé
nghi Toa an giai quyét theo quy dinh phap luat.



‘ Sau khi thu Iy vu &n, Toa an d§1 tién hanh xem xét, thim dinh }ai chd, trung
cau Cong ty TNHH Giam dinh C tién hanh giam dinh, giam dinh b6 sung (3 lan)
theo don yéu cau cua nguyén don.

* Nguoi dai dién theo phdp ludt cua t6 chirc gidm dinh - Cong ty TNHH
Gidm dinh C trinh bay tai phién toa so tham:

Trén co s& yéu cau cua duong su trong vu an va theo cac Quyét dinh trung
cau giam dinh, giam dinh bd sung cta Toa an, Céng ty TNHH Giam dinh C di
thyc hién giam dinh xay dung ding quy dinh cua phap luat va da cung clp cac
bao cdo giam dinh, gidm dinh bd sung day du cho Toa an. Tu tai liéu do cac bén
cung cép ciing nhu tinh hinh dién blen thuc té, ching toi xac dinh su cd ton that
(cAu kién nut, hu hong) cua can nha s6 1x duong N 1a do anh hudng cua viéc thi
cong cong trinh nha sé 1x dudng N gay nén. Theo két qua do nghiéng ddi véi
can nha S6 1x duong N di co6 02/24 diém do nghiéng c6 do nghiéng (1,01-
1,02)% chiéu cao va c6 01 diém do nghiéng (0,98%) tiém can véi do nghiéng
gidi han tiéu chuan cho phép. Nhu vay, viéc nghiéng/ltn ciia cin nha nay khong
16n, doi véi tén that nay chung toi dé xuét thyc hién phuong an hop ly tiét kiém
nhat 1a gia cd bang phuong phap m¢ rong dién tich day mong chuyén doi hé
mong don sang mong bang d6i véi day mong truc 1, 3 va truc 6 (tire truc dau,
tryc gitra va tryc cudi nha) nham dam béao can bang tang kha nang 6n dinh va
tudi tho cua can nha. Téng chi phi dé xir 1y khic phuc cac tén that va gia cb
madng nha sb 1x duong N 1a 494.376.000d.

Tai phién toa so tham, cac bén duong sy khong ai c6 yéu cau giam dinh bd
sung, gidam dinh lai d61 v&i nguyén nhan, cac thi¢t hai va bién phap khac phuc
ngbi nha s6 1x duong N.

Ngoai ra, ba Nguyen Thi Thanh T1 va ong Tran Minh T6 déu c6 yéu cau
khéng triéu tap 6ng Tran Minh T6 tham gia t6 tung voi tu cach nguoi co quyén
loi, nghia vy lién quan trong vu an vi nha va quyén sir dung dét tai s6 1x duong
N 1a tai san riéng cta ba T1.

* Tai phién toa So tham, dai dién Vién kiém sdt nhdan dan qudn Thanh Khé,
thanh pho Pa Nang phat biéu y kién:

- V& viéc tuan theo phap luat t6 tung: Tham phéan, Hoi dong xét xi, Thu ky
phién toa da thyc hién ding quy dinh cua Bo luat T6 tung dan su trong qua trinh
giai quyét vu an; cac duong su da thuc hién ding quyén va nghia vu ctia minh
theo quy dinh cta phap luat td tung dan su. Tuy nhién, tai phién toa di phat sinh
tinh tiét mdi, d6 chinh 1a don vi thi céng thao d& nha va mong cii ciia ngdi nha
bi don; do d6, can phai tri¢u tap don vi thi cong nay tham gia td tung v&i tu cach
ngudi co quyén loi, nghia vu lién quan trong vu an theo quy dinh tai khoan 4
Diéu 68 cta Bo luat T6 tung dan su.

- V& noi dung giai quyét vu an: D& nghi Hoi dong xét xtr chip nhan mot
phan yéu cau khai kién cua nguyén don, budc bi don phai bdi thudong cho
nguyén don cac khoan gom: Chi phi sita chita, khic phuc thiét hai cua ngOI nha
s0 1x duong N, phuong M, quan Y, thanh pho Pa Nang theo két qua giam dinh
la: 494.376.000d; Tién thué nha va van chuyén d6 dac theo thoa thuan giita hai



bén tai phién toa véi tong so tlen 58.000.000d. B4i véi phan yéu cau bd sung vé
bdi thuong d6i véi mot sb ton that phai thué nhan cong bén ngoai voi téng chi
phi 12 14.500.000d vuot qua pham vi khdi kién ban dau nén dé nghi khong chap
nhén xem xét, giai quyét.

* Toa an nhan dan qugn Thanh Kheé, thanh phé Pa Nang da xét xir tai Ban
an dan su so tham so 78/2022/DS-ST ngay 29-12-2022 nhu sau:

Cin ct vao: Khoan 6 Diéu 26, khoan 1 Diéu 35, diém a khoan 1 Diéu 39,
khoan 1 Diéu 147, cac Diéu 157, 158, 161, 162, 227, 228, 244 va 273 clia B}
luat T6 tung dan su; cac Dicu 164, 174, 589 va 605 cia B luat Dan sy; Piéu
111 va khoan 2 Piéu 115 cua Luat Xay dung; Nghi quyét sb: 326/UBTVQH14
ngay 30-12-2016 ctua Uy ban Thuong vu Quéc Hoi quy dinh vé muc thu, mién,
giam, thu, ndp, quan 1y va sir dung an phi va I¢ phi Toa éan.

1. Chap nhan mét phan yéu cau khoi kién cia ba Tran Thi T doi vé6i ba
Nguyén Thi Thanh T1 vé€ viéc “Tranh chap boi thuong thiét hai ngoai hop
dong”.

Buoc ba Nguyén Thi Thanh T1 boi thuong cho ba Tran Thi T tong sb tién
la 552.376.000d; bao gom:

- Céac chi phi sira chira, ,khéc phuc thiét hai cta ngdi nha Sé 1X duong N,
phuong M, quan Y, thanh ph6 Da Nang theo Béo cao giam dinh s6: 03TA/22CV
ngay 20-5-2022, cac Bao cao giam dinh bd sung s6: 03BS-TA/22CV ngay 27-6-
2022, 03BS2-TA/22CV ngay 06-9-2022, 03BS3-TA/22CV ngay 20-12-2022
cua Cong ty TNHH Giam dinh C la: 494.376.000d.

- Tién thué nha, chi phi van chuyén di doi tai san va con nguoi khi sira
chita, khac phuc thiét hai: 58.000.000d.

2. V& an phi: Ba Nguyén Thi Thanh T1 phai chiu an phi dan sy so tham 13

26.095.000d. Ba Tran Thi T dwoc mién ndp tién an phi dan su so tham la
61.059.7204.

3. Ve chi phi xem xét, thdm dinh tai chd: Budc ba Nguyén Thi Thanh T1
hoan tra cho ba Tran Thi T tién chi phi, xem xét tham dinh tai cho la:
2.000.000d.

‘ 4. Vé chi phi giam dinh: Budc ba Nguyén Thi Thanh T1 hoan tra cho ba
Tran Thi T tién chi phi giam dinh la 95.000.0004.

5. Vé 14i sudt cham thi hanh an: K& tir ngdy c6 don yéu cau thi hanh an cta
ngudi dugce thi hanh 4n cho dén khi thi hanh 4n xong, ngudi phai thi hanh an con
phai chiu khoan tién 14i ctia sd tién con phai thi hanh an theo mirc 1i suat quy
dinh tai Diéu 357, Piéu 468 cua B luat Dan sy nam 2015, trir truong hop phap
lut c6 quy dinh khéc.

Ngoai ra, ban 4n so thim con tuyén vé quyén khang cdo va nghia vu thi
hanh an cua cac duong su.

* Don khéng cdo: Ngay 09-01-2023, ba Tran Thi T khang c4o mot phan
ban an so tham noi trén vé so tién boi thuong thiét hai 1a 494.376.000d ma yéu



cau ba Nguyén Thi Thanh T1 “phai lam lai cho ba ng6i nha twong duong ngoi
nha hién tai 1.955.700.000d; néu ba T1 khéng chiu 1am lai nha thi dén bu sd tién
la 2.452.376.000d; khdng dong ¥ viéc Toa 4an cip so tham khong chap nhan yéu
cau boi thuong t6n thét tinh than cho gia dinh ba 1a 150.000.0004.

* Tai phiénjo‘a phiic tham, Kiém sat vién dai dién Vién kiém sdt nhan dan
thanh pho Pa Nang phat biéu y kién:

Vé viéc tuan theo phap luat cia Tham phan, Hoi dong xét xir, Thu ky phién
toa va cua nguoi tham gia to tung trong qua trinh giai quyét vy an & giai doan
phtc tham la dam bao cac quy dinh ctia Bo luat T6 tung Dén su.

Vé viéc giai quyét vu an, dai dién Vién kiém sat dé nghi Hoi dong xét xir
ap dung Khoan 1 Diéu 308 B0 luat T6 tung Dan su; khong chap nhan khang c4o
cta ba Tran Thi T do khong c0 can ctr va giitr nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Can ctr vao tai liéu, chung cir d3 dugc xem xét tai phién toa, y kién cia
Kiém sat vién dai dién Vién kiém sat nhan dan thanh ph6 Pa Nang; Hoi dong
xét xtr phuic tham nhan dinh:

Xét yéu cau khang cdo ctia nguyén don — ba Tran Thi T thi thay:

[1] Ba Tran Thi T khong dong ¥ voi ban 4n so thim tuyén xir vé so tién boi
thuong thiét hai 1a 494.376.000d ma yéu cau ba Nguyén Thi Thanh T1 phai lam
lai cho ba ngdi nha twong dwong ngdi nha hién tai 1a 1.955.700.000d; néu ba T1
khong chiu 1am lai nha thi dén bu sd tién 1a 2.452.376.000d;

Hoi dong xét xtr phiic thadm xét thay: Can ctr cac bién ban 1am viéc ngay
21-12-2021 va ngay 07-01-2022 tai Uy ban nhan dan phuong Thac Gian, quan
Thanh Khé; Bao c4o giam dinh s6: 03TA/22CV ngay 20-5-2022 va cac Béo céo
giam dinh bd sung ctia Cong ty TNHH Giam dinh C thi xac dinh duoc céc ton
that xay ra cua cin nha S6 1x duong N, phuong M, quan Y, thanh ph Pa Néng
(ciia ba Tran Thi T) 1a do qué trinh thi cong cong trinh nha ¢ s6 1x duong N (cua
ba Nguyén Thi Thanh T1) gay nén. Do vay ba T khai kién dé yéu cau ba T1 boi
thuong thiét hai 1 c6 co so, phit hop véi quy dinh tai cac Piéu 164, 174 va 605
ctia Bo ludt Dan sy; Diéu 111 va khoan 2 Piéu 115 ctia Luat Xay dung.

Tuy nhién, viéc boi thuong thiét hai phai can ctr vao thiét hai thuc té xay ra.
Cu thé 1a tai két luan cia Bao céo giam dinh s6: 03TA/22CV ngay 20-5-2022,
cdc Bdo cdo gidm dinh bd sung s6: 03BS-TA/22CV ngay 27-6-2022, 03BS2-
TA/22CV ngay 06-9-2022, 03BS3- TA/22CV ngay 20-12-2022 cua Cong ty
TNHH Giam dinh C thi ngoi nha sd 1x dudng N c6 thiét hai nhung c6 thé khac
phuc dugc dé tiép tuc sir dung va dua ra bién phap dé xir Iy khic phuc cac ton
that va gia c6 moéng nha véi tong chi phi 1 494.376.000d.

Pay 1a két luan cua co quan chuyén moén trong linh vyc giam dinh chét
lugng xay dung nén duoc Hoi dong xét xtr 1am can cir dé budc bén gay thiét hai
phai boi thuong; nhing yéu cau khai kién ciia ba Tran Thi T vuot qua so tién
theo két luan gidm dinh khong duoc chap nhan.



- [2]Ba Tréjm Thi T khéng ddng y viéc Toa an cap so tham khong chip nhan
ton that tinh than cho gia dinh ba 1a 150.000.0004.

Diéu 589 cua Bo luat Dan su quy dinh:

“Thiét hai do tai san bi xam pham bao gém.‘

1. Tai san bi mat, bi hiy hoai hodc bi hu hong.

2. Loiich gcfn lién véi viéc sir dung, khai thac tai san bi mat, bi giam sut.

3. Chi phi hop Iy dé ngan chan, han ché va khdc phuc thiét hai.

4. Thiét hai khac do ludt quy dinh.”

Nhu vay, phap luat khdng ¢ quy dinh thiét hai vé tinh than do tai sén bi
xam pham nén Hoi dong xét xtr khong c6 co s¢ d€ chap nhén yéu cau khei kién
cta ba T vé boi thuong ton that tinh than.

[3] D6i v6i s6 tién thué nha, chi phi van chuyén di doi tai san va con nguoi
khi stra chira, khac phuc thiét hai: 58.000.000d Ba T khong c6 khang c&o nén co
hiéu luc phép luat.

[4] Toa an cap so thé}m da xét xtr vy an chap nhan mot phan yéu cau khoi
ki‘én cua ba Tran Thi T do1 voi b?l Nguyén Thi Thaqh T1 vé viec “T ran@ chdg
boi thuong thiét hai ngoai hgp dong”. Bugc ba T1 boi thuong cho ba T tong s6
tién la 552,.376.000d; bao gom: Céc chi phi s‘fra chira, khac phuc thiét haiﬁ cua
ngbi nha s6 1x duong N 1a 494.376.0004 va tién thué nha, chi phi van chuyén di
doi tai sdn va con nguoi khi stra chira, khac phuc thi¢t hai: 58.000.000d. Quyét
dinh cua Toa an cap so tham la c6 can cu, ding phap luat.

[5] Qua trinh giai quyét vu an & giai doan phuc tham, ba Tran Thi T khéng

cung cap thém tai liéu, chimg ctr gi méi nén Hoi dong xét xir khdng chap nhan
don khang cao cua ba T, can giir nguyén ban an so tham.

[6] Ngoai ra, ba Tran Thi T con c6 “Pon xin giam dinh thiét hai bo sung”
tai giai doan phtic thim do cin nha cta ba da phat sinh thém rat nhiéu vét nut.
Tuy nhién, yéu cau giam dinh bo sung cua ba T khéng phi hop véi cac truong
hop dugc quy dinh tai khoan 4 Diéu 102 Bo luat to tung dan su nén khéng duoc
chap nhan.

[7] Ba Tran Thi T khéng duoc chap nhan yéu cau khang cdo Nén phai chiu
an phi dan sy phuc tham nhung ba 1a ngudi cao tudi nén duge mién an phi theo
quy dinh.

[8] Dé nghi ciia Vi dai dién Vién kiém sat nhan dan thanh ph6 Da Ning tai
phién toa phtc tham la phu hgp cac tinh tiét khach quan cua vu an va quy dinh
cua phéap luat.

Vi cac 1€ trén;
QUYET PINH:

Can cu vao:



- Diéu 148, Piéu 293, Khoan 3 Dicu 296, Khoan 1 Piéu 308, Piéu 313 cia
B0 luat t6 tung dan su;

- Cac Diéu 164, 174, 589 va 605 cia Bo luat Dan su; Diéu 111 va khoan 2
bicu 115 cua Luat Xay dung;

- Ngh1 quyét 326/2016 ngay 30-12-2016 ctia Uy ban thuong vu Qubc Hoi
quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va st dung 4n phi va 1& phi
Toa an.

Tuyén xu:
Khong chap nhan Pon khang co ctia nguyén don — ba Tran Thi T.

|. Giir nguyn Ban 4n dan su so tham s0 78/2022/DS-ST ngay 29-12-2022
ctia Toa an nhan dan quan Thanh Khé, thanh pho Pa Nang:

1. Chép nhan mot phan yéu cau khaoi kién cta ba Tran Thi T ddi véi ba
Nguyén Thi Thanh T1 vé viéc “Tranh chap bdi thuong thiét hai ngoai hop
dong”.

Budc ba Nguyén Thi Thanh T1 bdi thudng cho ba Tran Thi T tong so tién
la 552.376.000d (ndm trdm ndm muoi hai tri€u, ba tram bay muoi sau nghin
d6ng); bao gom:

- Céc chi phi sita chira, khac phuc thiét hai cia ngdi nha s6 1x duong N,
phuong M, quan Y, thanh phé Pa Ning theo Béo céo giam dinh s6: 03TA/22CV
ngay 20-5-2022, cac Bao cdo giam dinh bb sung s6: 03BS-TA/22CV ngay 27-6-
2022, 03BS2-TA/22CV ngay 06-9-2022, 03BS3-TA/22CV ngay 20-12-2022
ciia Cong ty TNHH Giam dinh C 1a: 494.376.000d (bdn trim chin muoi bbn
triéu, ba trim bay muoi sau nghin dong).

- Tién thué nha, chi phi van chuyén di doi tai san va con ngudi khi sira
chira, khic phuc thiét hai: 58.000.000d (ndm muoi tam tri¢u dé)ng).

2. V& an phi: Ba Nguyén Thi Thanh T1 phai chiu 4n phi dan su so tham la
26.095.000d (hai muoi sau tri¢u, khong tram chin muoi lam nghin dong). Ba
Tran Thi T duoc mién ndp tién an phi dan sy so tham 1a 61.059.720d (sau muoi
mot triéu, khong trim nim muoi chin nghin bay trim hai muoi dong).

3. V& chi phi xem xét, tham dinh tai chd: Budc ba Nguyén Thi Thanh T1
hoan tra cho ba Tréq Thi T tién chi phi, xem xét tham dinh tai cho la:
2.000.0004d (hai tri¢u dong).

4 Vé chi phi giam dinh: Bugc ba Nguyén Thi Thanh T1 hoan tra cho ba
Tran Thi T tién chi phi gidm dinh 1a 95.000.000d (chin muoi 1am triéu dong).

5. V¢ i sudt cham thi hanh an: Ké tir ngdy c¢6 don yéu cau thi hanh an cua
ngudi dugce thi hanh 4n cho dén khi thi hanh 4n xong, ngudi phai thi hanh an con
phai chiu khoan tién 14i ctia sd tién con phai thi hanh an theo muc 13i suit quy
dinh tai Diéu 357, Diéu 468 cua Bo luat Dan su nam 2015, trir trudng hop phap
lut c6 quy dinh khéc.
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1. Ar] phi dan su phuc thim: Ba Trﬁn‘Thi T duoc mién ndp tién an phi dan
su phdc tham 1a 300.0004 (ba tram nghin dong).

I11. Ban &n phdc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Trweong hop ban dn, quyét dinh dwoc thi hanh theo quy dinh tai Diéu 2 Ludt
thi hanh an dan sw thi nguoi dwoc thi hanh dan ddn sw, nguoi phdi thi hanh an
ddn sw cé quyén thoa thudn thi hanh &n, quyén yéu cau thi hanh dn, tw nguyén
thi hanh an hoac bi cuong ché thi hanh én theo quy dinh tai cdc diéu 6, 7 va 9
Ludt thi hanh an dan sy, thoi hiéu thi hanh an duoc thuc hién theo quy dinh tai
diéu 30 Ludt thi hanh dén dan su.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- Céc duong su; THAM PHAN - CHU TQA PHIEN TOA
- VKSND Thanh phé Pa Néng;

- TAND Q. Thanh Khé, TPPN;

- Chi cuc THADS Q. Thanh Khé, TPBN; (da ky)

- Luu ho so vu an.

Tran Thi Thanh Mai
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