TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
HUYEN P Doc 1ap - Tu do - Hanh phiic
THANH PHO CAN THO

Ban an sb: 38/2019/HS-ST
Ngay: 14/10/2019
NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN HUYEN P, THANH PHO CAN THO

- Thanh phan Hpi dong xét xir so' tham gom co:
Théam phan - Chii toa phién toa: Ba Liéng Thi Hong Hoa
Cdc Hgi tham nhdn ddn: 1. Ong Tran Thanh Long
2. Ong Nguyén Thanh Hai
- Thu ky phién toa: Ba Dinh Thanh Thdo, Thu ky Toa 4n nhan dan huyén
P, thanh phd Can Tho

- Dai dién Vién kiém sdt nhan déan huyén P tham gia phién toa: Ba Tran
Thuy Qudc Vang - Kiém sat vién.

Ngay 14 thang 10 ndm 2019 tai Toa an nhan dan huyén P, thanh ph6 Can
Tho xét xtt so thAm cong khai vu an hinh sy so thAm thu ly sO: 32/2019/TLST-HS
ngdy 01 thang 8 nim 2019, theo Quyét dinh dua vu 4n ra xét xur so:
38/2019/QDXXST-HS ngay 10 thang 9 nam 2019 ddi véi bi cao:

BANH LAI H1 (N), sinh ngay 21 thang 02 nim 1989, tai Hiu Giang;

Noi cu tra: X ép L, thi trdn C, huyén T, tinh Hau Giang;

Nghé nghiép: Budn ban; Trinh d6 van héa: 6/12; Dan toc: Hoa;

G161 tinh: Nam; Ton gido: khong; Quéc tich: Viét Nam;

Con 6ng Banh Au H2 va ba Ha Thi Ngoc H3;

Cé6 vo Lé Thi Bao T1 va 01 nguoi con;

Tién sy: khong;

Tién an: ngay 09/9/2016 bi Toa 4n nhan dan huyén T, tinh Hau Giang xtr
phat 01 nam tu, cho hudng 4n treo vé tdi San xuat hang gia (chap hanh xong
ngay 19/01/2018).

Bi bit tam giam ngay 07/5/2019 (C6 mit).

- Nguoi ¢6 quyén loi, nghia vu lién quan dén vu an:

1. Banh Au H2, sinh nim 1962, noi cu tra: X Qip L, thi trdn C, huyén T,
tinh Hau Giang — C6 mat.

2. Pham Pinh B, sinh nim 1993 — Ving mit
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3. Nguyén Thi Bich T2, sinh nim 1972 — Vang mat

Cung noi cu tri: Y dudng T, phuong C, quan N, thanh phé Can Tho.

4. Nguyén Hoang N, sinh nim 1985, noi cu tri: Z duong P, phuong T,
quan B, thanh phé Can Tho — C6 mit.

5. Nguyén Thanh S, sinh nim 1984, noi cu tra: U duong A, phuong K,
quan N, thanh phé Can Tho — Viang mit.

6. Nguyén Tién D, sinh nim 1993, noi cu tra: I ép K, xa N, huyén P,
thanh phé Can Tho — Vang mit.

7. Nguyén Thanh P, sinh nim 1971, noi cu trt: 4p T, xi A, huyén C, tinh
DPong Thap — Vang mait.

NOI DUNG VU AN:

Theo céc tai li¢u co6 trong ho so vu an va dién bién tai phién toa, ndi dung
vu an duogc tom tat nhu sau:

Vao ngay 14/8/2018 Phong Canh sat kinh té, Cong an thanh phé Can Tho
tién hanh kham phuong tién vén tai, 6 vat theo tha tuc hanh chinh d6i véi xe 6
t6 tai bién kiém soat 65C-114.21 do Pham Dinh B diéu khién. Qua kiém tra phat
hién trong thung xe tai chtta 75 thung nhdt loai 18 lit thanh pham, khong c6
héa don, chimg tir, gdm: 47 thung nhdt Shell, 10 thung nhét BP, 18 thung nhét
Castrol. Tong s6 luong nhét 1a 1.350 lit.

Can cir tai liéu thu thap dugc Phong Canh sat kinh té tiép tuc tién hanh
kham noi cit gidu tang vat, phuong tién vi pham hanh chinh tai kho Chi nhanh
Doanh nghiép Tu nhan Banh Au H2 tai dia chi s B 4p M, xa K, huyén P,
thanh phé Can Tho do Banh Au H2 lam Gidm dbc, phat hién thém nhét thanh
pham, khong c6 hoa don chung tir, gdm: 05 thung Shell, 03 thung Castrol loai
thung 18 lit va 34 chai nhdt Castrol loai 01 lit. Tong sd lugng nhét 13 178 lit
cung nhiéu vo, hop, tem nhin, bao bi, cong cu dung dé san xuit nhét gia va
mot sb tai liéu, sb sach thé hién qué trinh mua ban nhaot.

Tiép tuc kham xét noi cat gidu tang vat, phuong tién vi pham hanh chinh
tai kho do Nguyén Hoang N thué tai s J duong K, phuong L, quan B, thanh
phb Can Tho phat hién thém 27 thung nhét loai 18 lit thanh pham, khong c6
héa don, chimg tir gdm: 21 thung Castrol, 06 thung shell. Tong s6 lugng nhét
1a 486 lit.

Nhu vay, tong sd luong nhét nhan hiéu Castrol, Shell, BP do Banh Lai
H1 san xuét, khong xuét trinh dugce hoéa don, chimg tir chirng minh nguén goc
qua kham xét bi thu gitr 1a 110 thung loai 18 lit va 34 chai loai 01 lit, twong
duong s lwong nhdt 14 2.014 lit.
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Co quan Canh sat diéu tra d3 yéu cau nha san xuét cung cap mot s tai
liéu chimg ¢t va trung cau giam dinh ctia Co quan chuyén mon, xac dinh:

Két qua giam dinh 15 miu nhét tai Trung tim Tiéu chuin do lwong
chit lwong 3 theo thong biao két qua giam dinh s6 050N2.18TP ngay
26/9/2018 (12 miu) 054N2.18TD ngay 23/10/2018 (01 miu), 032N2.19TD
ngay 27/5/2019 (02 méu) xac dinh:

- 05/05 miu nhot Shell loai thung 18 1it dwa di giam dinh c6 chat luong
khong phu hop véi mite chat luong do Cong ty Shell Viét Nam TNHH cong bd,
mot s6 chi tidu chi dat 1,3% dén 2,5%.

- 01/01 mau nhét BP Vanellus loai thung 18 lit dua di giam dinh c6 chét
luong khong phu hop v6i muc chat lugng do Cong ty TNHH Castrol BP Petco
cong bd, co chi tiéu chi dat 2,4%.

- 08 mau nhét Castrol loai thung 18 lit dua di giam dinh c6:

+ 06/08 mau c6 chat lugng khong phu hop véi mirc chat lwong do Cong
ty TNHH Castrol BP Petco cong bd, nhiéu chi tiéu chi dat 1,9% dén 2,4%:

+ 02/08 miu nhét Castrol loai thung 18 lit ¢6 chat lugng phu hop véi muc
chét luong do Cong ty TNHH Castrol BP Petco cong bb.

- 01/01 miu nhét Castrol Activ loai 01 lit dwa di giam dinh c6 chét luong
khong pht hop véi muc chat lwong do Cong ty TNHH Castrol BP Petco cong
bd, nhiéu chi tiéu chi dat 1,53% dén 2,38%

Két qua giam dinh tem, nhin mac:

- Tai két luan giam dinh s6 198/KLGD-PC09 ngay 28/9/2018 ctia Phong
ky thuat hinh sy, Céng an thanh phé Can Tho két luan toan bo 07/07 mau tem,
nhan mac hiéu Shell thu tai kho ctia Banh Lai Hl va mau tem, nhdn mac do
Cong ty Shell Viét Nam TNHH san xuat déu khong cung ban in in ra.

- Tai két luan giam dinh s6 2942/C09B ngay 25/6/2019 cta Phan vién
khoa hoc hinh sy, B6 Cong an két luan 05 mau vo6 thung va 01 miu vé chai nhét
thu tai kho cua Banh Lai H1 va miu vé thung, chai nhét do Cong ty TNHH tu
van s hiru tri tué Viét cung cap, két qua nhu sau:

+ 03/06 mau vo thung (chai) nhét Castrol c6 16p in trén vé thung la duogc
in ra tir cung mot ban in.

+ 02/06 mau vo thung nhét Castrol c6 16p in trén vé thung, chai khong
phai dugc in ra tr cung mot béan in.



+ 01/06 mau BP c6 16p in trén vo thung khong phai dugc in ra tir cung
mot ban in.

Két ludn dinh gia tai san:

Tai két luan dinh gia tai san s6 50/HD PG ngay 16/11/2018 va Két luan
dinh gia s6 26/KL-DGTS ngay 11/6/2019 ctia Hoi dong dinh gia tai san thudng
xuyén trong t6 tung hinh sy huyén P két luan 108 thung nhét gia cac loai nhan
hi¢éu Castrol, Shell, BP (loai 18 lit/thung) va 34 chai nhdt Castrol Activ loai 01
lit do HI san xudt c6 tong gia tri hang gia twong duong hang that 1a
153.878.501 ddng.

Tai Co quan diéu tra, Banh Lai H1 d4 thira nhan toan bo hanh vi pham
t61 va khai nhan bat dau san xuat nhdt gia cac nhin hiéu Castrol, Shell, BP vao
khoang thang 5/2018 cho dén khi bi kiém tra ngay 14/8/2018, H1 thuc hién san
xuét nhét gia khoang 04 1an, ban cho Nhan va khach hang ngoai dia ban thanh
phd Cén Tho.

Pé tranh bi kiém tra va phéat hién cta co quan chirc ning, viéc san xuét
nhét gia thong thuong duoc thyc hién vao khoang 04 gio sang do H1 tryuc tiép
diéu hanh, chi dao hai ngudi lam cong 13 Nguyén Tién P va Nguyén Thanh P.
Nguyén liéu dé san xuat nhét gia nhu vo thung, nip, tem nhén, v chai nhot
Castrol Activ loai 01 lit mua véi gia 70.000 dong/bd, dung dich nhét véi gia
3.500.000 déng/phuy 200 lit, dugc H1 dit mua cta V3 Truong K, sinh nim
1964, dang ky thuong tra tai sé S dudong N, phuong V, quin R, thanh phd Hb
Chi Minh. Sau khi nhan duoc nguyén liéu, H1 chi dao B va P tién hanh dan
nhan 1én céac thung rong loai 18 lit hodc thung di dugc in, dan sin tem, nhan
mac, r0i dat dng truyén nhot tir phuy 200 lit sang thung 18 lit, cin khoang
16,5kg rdi dong nap, dan mang co thanh pham, ban cho N thong qua ngudi van
chuyén 1a B va mot sé khach hang ngoai dia ban thanh phé Can Tho. Chi phi
dé san xuét ra mot thung nhot gid nhan hiéu Castrol, Shell, BP loai 18 lit/thung
cd gia 12 750.000 dong va béan ra thi truong huong chénh léch tir 200.000
dong/thung dén 300.000 déng/thung. Tong sb nhdt gia thu giir do H1 san xuat
cé gié tri trong duong voi nhot that 14 153.878.501 dong.

Banh Lai H1 khai nhan c¢6 sy mau thuin ndi dung két luan giam dinh vé
chét luong d6i véi loai nhdt nhan hiéu Castrol CRB 20W-50 CF4 loai thung 18
lit, c6 02 thung phu hop voi chit lwong do nha san xuét cong bd 1a do trude
thang 5/2018 H1 c6 mua ban nhét gia cho khach hang, do khong du sd luong
dé ban cho khach hang, H1 di tim mua nhdt that dé bu vao cho du sb luong
giao cho khach, do vo thung bi tridy xudc nén khach hang tra lai, H1 luu giir tai
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kho Chi nhanh DNTN Banh Au H2 chung véi nhét gia do H1 san xuit. Qua
trinh kham xét thi bi thu gitr.

Péi vai két luan gidm dinh vé tem nhén duoc in trén vo thung céc loai
nhdt nhan hiéu Castrol c6 cung ban in in ra 1a do H1 mua nguyén li¢u vo thung
ctia K d3 qua st dung, ngudn goc K mua ¢ dau H1 khong rd, khi nhan vo thung
tir K ¢6 mot s vo thing bén trong con it nhét thira.

Tai ban cao trang s6 40/CT-VKSPD-HS ngay 01/8/2019 cua Vién kiém
sat nhan dan huyén P, thanh ph6 Can Tho truy t bi cdo Banh Lai H1 vé tdi “San
xuat, budn ban hang gia” theo diém d khoan 2 Piéu 192 B6 luat hinh sy nim
2015.

NHAN PINH CUA TOA AN:

Trén co s& ndi dung vu an, can clr vao cac tai liéu trong ho so vu an da duoc
tranh tung tai phién toa, Ho1 dong xét xir nhan dinh nhu sau:

[1] Tai phién toa, bi cdo Banh Lai H1 khai nhan tir thang 5/2018 bi cao
mua vo thung, nép, tem nhan, vo chai nhét Castrol vor gid 70.000 d@)ng/bé va
dung dich nhét vé6i gia 3.500.000 dong/ phuy 200 lit cua V& Truong K vé kho
DNTN Banh Au H2 tai s6 B ép M, xa K, huyén P, thanh phé Can Tho. Bi cao
thué Nguyén Tién B, Nguyén Thanh P truyén nhét tir phuy 200 lit ra thung 18
lit, dong nip, dan nhin Castrol, Shell, BP dé ban ra thi truong véi gia 750.000
dong/ thung 18 lit. Bi cdo biét rd loai nhét chiét xuat vao thung 18 lit khong phai
14 nhét cta nha san xuat nhan hiéu Castrol, Shell, BP.

[2] Theo két qua giam dinh cac mau nhét thu giir tai kho DNTN Banh Au
H2, nhét trén xe tai bién kiém soat 65C-114.21, nhét thu giit tai kho ciia Nguyén
Hoang N thué do bi cdo Banh Lai H1 san xuét va ban cho N déu c6 chat luong
khong phu hop véi muc chat lwong do Cong ty TNHH Castrol BP Petco cong
bd. Hanh vi ctia bj cdo di du yéu t6 ciu thanh t6i San xuat, budn ban hang gia.
Tai bién ban dinh gia tai san ngay 10/6/2019 xac dinh gia hang that cua 108
thung nhdt Castrol loai thung 18 lit va 34 chai nhét 01 lit tai thoi diém ngay
14/8/2019 1a 153.878.501 dong. Ddi voi 34 chai nhét 01 it khong do bi cdo san
xuat nhung bi cdo mua vé tir trude do, biét 1a hang gia va dé ban lai dugc tinh
chung trong $6 lugng budn ban hang gid. Nhu vay, hanh vi pham t01 cia bi cdo
thudc truong hop hang gia twong dwong véi sd lugng cua hang that tri gia trén
150.000.000 dong dugc quy dinh tai diém @& khoan 2 Diéu 192 B6 luét hinh su.
Céo trang truy td bi cao Banh Lai HI 1a ding nguoi, dung to1; dai dién Vién



kiém sat dé nghi xir phat bi cdo tir 06 nim dén 07 nam tu, phat bo sung s tién
30.000.000 — 40.000.000 dong.

[3] Hanh vi cua bi cdo dd xAm pham trat tuy quan 1y kinh té, gdy thiét hai
cho nguoi tiéu ding, gy thiét hai cho nhan hiéu san pham dugc phap luat bao
ho. Bi cdo timg bi két an vé toi san xuat hang gia, dd dugc xét giam thoi gian thir
thach nhung lai tiép tuc thuc hién hanh vi pham t6i, thudc truong hop tai pham,
can phai xtr Iy nghiém nham dam béo tac dung gido duc, rin de va phong ngira
chung. Hoi dong xét xtr c6 xem xét bi céo thanh khan khai bao ma giam nhe mot
phan hinh phat. Bi cdo c6 don ciru xét ngay 02/5/2019 néu hoan canh khé khin
va dang bi bénh nhung day khong phai 1a tinh tiét giam nhe theo quy dinh phap
luat. Bi c4o co thu loi tir hanh vi pham toi, can 4p dung hinh phat bo sung 1a phat
tién.

[4] Dbi v6i VO Truong K 1a nguoi ban nguyén liéu cho Banh Lai H1 san
xuat nhét gia, hién khong con sinh séng tai noi thuong tr, khong rd tung tich
nén Co quan diéu tra tiép tuc diéu tra dii co sé xur 1y sau. Nguoi ¢6 quyen loi,
nghia vy lién quan Nguyén Hoang N mua nhét ciia H1, Nguyén Tién B, Nguyén
Thanh P sang chiét nhdt, Pham Dinh B van chuyén nhét, Banh Au H2 dung tén
doanh nghiép tu nhan nhung khong thira nhan biét hanh vi san xuat nhét gia cia
bi cdo, do d6 chua du co sd xac dinh 1a d6ng pham véi bi cdo.

[5] Vé vat chung, s6 nhot, vo thung, nép, tem nhan déu la hang gia, 01
may ép mang nap chai 13 cong cu pham toi, mau so sanh giam dinh do Cong ty
TNHH Castrol BP Petco khong c6 yéu cau nhan lai nén tich thu tiéu huy, riéng
02 thung nhét that bi cdo khong co yéu cau tra lai dugc tich thu sung quy nha
nuoc.

Vi cac € trén,
QUYET PINH:

Can cr vao diém d khoan 2, khoan 4 Diéu 192, diém s khoan 1 Diéu 51,
diém h khodn 1 Diéu 52, khoan 1 Diéu 47 Bo luat hinh sy; khoan 2 Diéu 106 Bo
luat t6 tung hinh su.

Tuyén bd: bi cao Banh Lai H1 pham tdi San xuét, budn ban hang gia.

XU phat: bi cao Banh Lai H1 06 nam tu. Thoi han phat tu tinh tir ngay
07/5/2019.

Phat bi cao ndp sd tién 40.000.000 ddng sung quy nha nude.

Tich thu tiéu hay nhét gia thu giit gdm: 07 thung nhét thanh pham hiéu
Shell Rimula R4X 20W-50, loai 18 lit/thung; 27 thung nhét thanh pham hiéu
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Shell Rimula R2 Extra 20W-50, loai 18 lit/thung; 24 thung nhét thanh pham hiéu
Shell Rimula R1 Multi 20W-50, loai 18 lit/thung; 10 thung nhét thanh pham hiéu
BP Vannesllus multi 20W-50, loai 18 lit/thung; 05 thung nhot thanh phém hiéu
Castrol CRB Turbo + 15W-40 CH4, loai 18 lit/thung; 10 thung nhét thanh pham
hi¢u Castrol CRB Turbo + 20W-50 CH4, loai 18 lit/thing; 03 thung nhot thanh
phém hi¢u Castrol CRB Turbomax 20W-50 CH4, loai 18 lit/thung; 11 thung nhot
thanh pham hiéu Castrol CRB 20W-50 CF4, loai 18 lit/thung; 11 thung nhét
thanh pham hiéu Castrol CRB 15W-40 CF4, loai 18 lit/thung; 34 chai nhét thanh
phém hiéu Castrol activ 20W-40 4T, loai 1 lit.

Tich thu tiéu hay cac vat chimg khac gébm 05 vé phuy nhdt nhan ghi
Castrol, loai 209 lit/phuy, rong; 44 vo thung nhét loai 18 lit, mau xam, khong
nhan, rSng; 11 vo thung nhot loai 18 lit, mau do, khong nhan, réng; 60 vo thung
nhét loai 18 lit, mau trang, khong nhin, ¢ chir Castrol dip ndi, réng; 08 vo thung
nhét nhan ghi Castrol CRB 20W-50, loai 18 lit/thung, rong; 07 vo thung nhot
nhan ghi Castrol CRB 15W-40, loai 18 lit/thung, rdng; 03 vé thung nhét nhan ghi
BP Vanellus Multi 20W-50, loai 18 lit, rong; 19 vo thung nhét nhan ghi Castrol
CRB Turbo 20W-50 CH4, loai 18 lit, rong; 21 vé thung nhét nhin ghi Castrol
CRB Turbo 15W-40 CH4, loai 18 lit, rdng; 05 v6 thung nhét nhan ghi Castrol
Vecton 15W-40, loai 18 lit, rong; 14 vo chai nhét nhan ghi Castrol GTX 20W-50,
loai 4 lit/chai, réng; 04 v6 chai nhét nhidn ghi Castrol GTX 15W-40, loai 4
lit/chai, rSng; 20 vo chai nhét khong nhan hiéu, loai 4 lit/chai, réng; 144 vo chai
nhot nhan ghi Castrol Power 15W-40/4T, loai 1 lit/chai, tong; 24 vo chai nhét
nhdn ghi Castrol Activ 20W-50, loai 1 lit/chai, rong; 08 v6 chai nhét nhan ghi
Castrol Activ 20W-40/4T, loai 1 lit/chai, rang; 44 nép thung nhdt loai 18 lit, mau
xam; 02 nip thung nhét loai 18 lit, mau do; 07 nip thung nhét loai 18 lit, mau
trang; 04 nip thung nhét loai 18 lit, mau xanh; 300 nip chai nhét mau do, trén
nap c6 in chir castrol dap ndi; 475 nip chai nhét mau xanh, trén nép cé in chir
castrol dap noi; 35 tem nhén Shell Rimula R4 —X, loai 18 lit; 35 tem nhan Shell
Rimula R1 multi, loai 18 lit; 40 tem nhan Shell Rimula R2 extra, loai 18 lit; 15
tem nhan Castrol CRB 15W-40, loai 209 lit; 10 tem nhan Castrol CRB 20W-50,
loai 209 lit; 33 tem nhan Castrol Turbo 15W-40, loai 209 lit; 10 tem nhan Castrol
Turbo 20W-50, loai 209 lit; 01 may ép mang nip chai, khong nhan hiéu; 01 vo
thung nhét Castrol CRB 15W-40 CF4, loai 18 lit, bén ngoai c6 chir ky Hoang
Htru T3; 01 vo thung nhét Castrol CRB 20W-50 CF4, loai 18 lit, bén ngoai co
chit ky Hoang Hiru T3; 01 v6 thung nhét BP Vannellus multi 20W-50, loai 18 lit,
bén ngoai c6 chit ky Hoang Hiru T3; 01 vo thung nhot Castrol CRB Turbomax
20W-50 CH4, loai 18 lit, bén ngoai c6 chit ky Hoang Hitu T3; 01 vé thung nhdt
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Castrol CRB Turbo +15W-40 CH4, loai 18 lit, bén ngoai c¢6 chit ky Hoang Hiru
T3; 01 vo chai nhét Castrol activ 20W-40 4T, loai 1 lit, bén ngoai c6 chir ky
Hoang Htru T3.

Tich thu sung quy nha nudc 02 thung nhdt nhan hiéu Castrol CRB 20W-
50CF4 loai thung 18 lit.

Bi c4o nop 200.000 déng an phi hinh sy so tham.

Bi cdo, ngudi c¢6 quyén loi, nghia vu lién quan dugc quyén khang céo
trong thoi han 15 ngay ké tir ngay tuyén an; nguoi cd quyén loi, nghia vu lién
quan vang mit tai phién tdoa duoc quyén khang cdo trong thoi han 15 ngay ké tir
ngay nhan dugc ban an hoic ngay ban an dugc niém yét.

TM. HQI PONG XET XU SO THAM
Noi nhan: THAM PHAN — CHU TQA PHIEN TOA
- Bi céo;
- Nguoi tham gia t6 tung;
- VKSND Tp. Cén Tho;
- P.hd so, nghiép vu CA TPCT;
- Sé tu phap Tp. Can Tho;
- VKSND huyén P;
- Chi cuc THADS H. P,
- CQPT Céng an H. P; LIENG THI HONG HOA
- boi CSTHAHS H.PD;
- Chi cyc thué H. P;
- Cuc Hai quan Cén Tho;
- Luu HS (2).



