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) ) . NHAN DANH N )
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN HUYEN ViINH BAO, THANH PHO HAI PHONG

- Thanh phéan Hpi dong xét xir so' tham gom cé:
Thim phdn - Chii toa phién toa: Ba Nguyén Thi Thuong Huyén.
Cdc Hoi tham nhén dan:
Ba Vi Thi Thu Huong
Ong Nguyén Vin Quyét
- Thuw ky ph’ién toa: Ong Vil Viét Hoan -Thu ky Toa an nhan dan huyén
Vinh Bdo, thanh ph6 Hai Phong.
- Dai dién Vién Iq(iém sat nhan dan huyén Vinh Bdo tham gia phién toa:
Ba Pham Thi Nghia- Kiém sat vién.

Ngay 05 thang 7 nam 2018 tai tru sé Toa an nhan dan huyén Vinh Bao,
thanh ph Hai Phong xét xtr so tham cong khai vu 4n thu 1y s6 19/2018/TLST-DS
ngay 03 thang 4 nam 2018 vé tranh chap giao dich dan sy phudng, ho theo Quyét
dinh dua vu 4n ra xét xtr s6 05/2018/QDXXST-DS ngay 15 thang 6 nim 2018 giita
cac duong su:

- Nguyén don: Ong Nguyén Thanh H; noi cu tri: Thon N, xd HH, huyén
VB thanh phé Hai Phong. C6 mat.

- Bi don: Ong Pao Xuan HI; noi cu tra: Thon N, xa HH, huyén VB thanh
phé Hai Phong. C6 mat.

- Nguoi lam chitng: Ong Pham Cong L. Co mit.

NOI DUNG VU AN:

Theo don khoi kién, ban ty khai va trong qua trinh xét xur nguyén don 0ng
Nguyén Thanh H trinh bay: Vao thang 5/2012 éng cung véi 10 ngudi trong Thon
N, x4 HH, huyén VB thanh phé Hai Phong to chirc vao phuong tién. Phuong quy
dinh déng hai vy trong nim (vu chiém vao thang 5, vu mua vao thang 10), mdi suat



dong 05 triéu/vu, ai 14y roéi dong 07 triéu/vu. Phuong thanh 1ap c¢6 11 ngudi tham
gia va dong 12 suat, dugc sap xép theo thr ty va dugc 1ap thanh vin ban. Vin ban
hop phuong do trudng phuong giir. Cac thanh vién trong phuong hop ban va bau
ong Pham Cong L lam truéng phuong, 6ng Pao Xuan HI lam pho phuong.
Trudng, phé phudng khong duge huong loi gi ma o trach nhiém dén ddc ngudi
choi phuong dén ndp tién cho truong, phd phuong hodc ngudi duoc nhan phudng
theo danh sach da duoc sip xép tir truéc va dén an lién hoan tai gia dinh nguoi
nhan phuong. Truong hodc phd phuong nhan tién ¢ trach nhiém ban giao cho
ngudi nhin phudng. Theo danh sach choi phuodng thi 6ng vao hai suat phuong, 1a
nguoi dugc nhan suat phudng dau tién vao thang 5/2012 va suit phudng cudi
cung vao thang 10/2017. Qua trinh 6ng va moi ngudi choi phuong khong xay ra
mau thuan. Thang 10/2017, dng 1a ngudi nhan suat phuong cudi cing, 6ng da nhan
truc tiép 05 suat phudng 1a 35.000.000d, dng H1 nhan tryc tiép 07 suat phuong la
49.000.000d. Sau khi 6ng H1nhan tién phuong da khong ban giao tra ong theo quy
dinh. Nay 6ng dé nghi Toa an giai quyét budc dng H1 phai thanh toan tra ong s6
tién phuong da nhan 1a 49.000.000d (Bon muoi chin triéu), 6ng khong yéu cau lai
suat.

Tai ban tu khai va trong qua trinh xét xtr vu an 6ng Pao Xuan H1 trinh bay:
Vao thang 5/2012 éng va 6ng Nguyén Thanh H cling mdt s6 nguoi trong thon N,
x& HHco to chirc vao phudng tién. Phuong hop c6 11 ngudi choi trong d6 c6 12
suat tham gia nhu 6ng H trinh bay 1a dung. Phudng quy dinh déng vao hai vu trong
nam (vu chiém vao thang 5, vu mua vao thang 10), moi suit dong 5 trigu/vy, ai léy
r0i dong 7 triéu/vu. Céc thanh vién trong phudng hop ban va bau 6ng Pham Cong
L lam truédng phuong, ong lam phd phuong. Trudng va phod phuong khong duoc
huong loi gi tir nhitng nguoi choi phudng ma cé trach nhiém thu tién va don doc
cac thanh vién choi phuong dén ndp tién cho truong phuong, phé phuong hoic
nguoi duogc nhan phuong va dén an lién hoan tai gia dinh ngudi nhan phuong.
Truong hodc phd phuong néu nhan tién cta thanh vién choi phudng thi c6 trach
nhiém ban giao cho ngudi dugc nhadn phuong. Danh sach nhiing ngudi choi
phuong duoc sip xép theo thtr tu va dugc 1ap thanh vin ban, van ban phudng giao
cho truéng phuodng gitt. Phuong thanh lap tir thang 5/2012, dén thang 10/2017 la
két thuc phuong. Ong H vao 02 suat phudng, dng H dd nhan suat phuong dau tién
vao thang 5/2012. Tai suat phuong cudi cing vao thang 10/2017, 6ng H di nhan
truc tiép 05 sudt phuong 1a 35.000.000d, 6ng nhan truc tiép 07 sudt phudng la
49.000.000d (Bon muoi chin triéu). Sau khi nhan tién, 6ng khéng may 1am roi mat
s6 tién nay nén chwa thanh toan tra 6ng H dugc. Viéc ong nhan sd tién

49.000.000d khong lién quan dén ai, ong s& c6 trach nhiém thanh toan tra 6ng H .
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Do diéu kién khé khin 6ng d3 mang tién tra dan 6ng H 03 1an nhung 6ng H khong
nhan ma doi du so tién 49 triéu dong. Nay 6ng H yéu cau ong phai tra sb tién
phuong 13 49.000.000 ddng, dng dong ¥ tra va xin tra dan.

Kiém sat vién phat biéu y kién vé viéc tuan theo phap luat t6 tung ctia Tham
phan, Hoi dong xét xtr, Thu ky phién toa va ciia ngudi tham gia t6 tung ddng thoi
phat biéu y kién vé viéc giai quyét vu an nhu sau:

V& thu tuc t tung: Trong qua trinh giai quyét vu an va tai phién toa, Tham
phan, Hoi dong xét xi, Thu ky phién toa da chap hanh dung cac quy dinh cta Bo
luat T tung dan sy vé: Thim quyén giai quyét vu an, xac dinh quan hé phap luat
tranh chap, tu cach cta nhitng ngudi tham gia té tung, thu thip ching ctr ciing nhu
cac hoat dong t6 tung khac. Cac duong su chap hanh yéu cau cta Tda 4n vé viéc
giao ndp chirng cur, tham gia phién hop, phién hoa giai, phién toa.

Vé noi dung vy an: Kiém sat vién dé nghi Hoi dong xét xir can ctr Diéu 357,
Diéu 471, Diéu 688 Bo luit dan sy nim 2015, Diéu 17 va 30, 31 Nghi dinh sb
144/2006/ND-CP ngay 27-11-2006 ctia Chinh phu vé hui ho, biéu, phuong. Can ¢t Diéu
26, Bidu 12, Biéu 6 Nghi quyét s6 326/2016/UBTVQH14 ngay 30-12-2016 cia Uy ban
Thuong vu Québc hdi vé mirc thu, mién, giam, thu, ndp, quan ly va st dung an phi
1& phi Toa an, Piéu 147 Bo luat td tung dan sy . Chip nhan yéu cau khoi kién cua dng
Nguyén Thanh H, budc 6ng Pao Xuan H1 phai co trach nhiém thanh toan tra 6ng H s6 tién
phuong 13 49.000.000d (Bén muoi chin triéu dong). Vé an phi: Ong Pao Xuan HI phai
chiu an phi dan sy theo quy dinh ctia phép luat.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li¢u co trong hd so vu an duogc thim tra tai phién
toa va can clr vao két qua tranh tung tai phién toa, Ho1i déng xét xur nhan dinh:

- V& t6 tung:

[1] Quan hé tranh chap cta vu an: Ong Nguyén Thanh H khéi kién yéu cau
giai quyét tranh chap vé giao dich dan su phudng, ho d6i véi 6ng Pao Xuan HI,
noi cu tri: Thon N, x4 HH, huyén VB thanh phé Hai Phong. Can ctr Piéu 26, diém
a khoan 1 Diéu 35 va khoan 1 Diéu 39 cta Bo luat T tung dan su, vu an thudc
tham quyén gidi quyét ciia Toa an nhan dan huyén Vinh Bao, thanh phd Hai

Phong.

- V€ ndi dung vu an:



[2] Can ctr vao 161 khai ctia cac duong su, ngudi lam ching, cac tai liéu chimg cir
do cac duong sy giao ndp va do Toa an thu thap dugc co di co so xac dinh: Ong Nguyén
Thanh H va 10 nguoi trong Thon N, xd HH, huyén VB thanh phé Hai Phong c6 to chirc
vao hdi phuong tién. Phuong quy dinh dong vao 02 vu/ndm (vu thang 5 va vu thang 10
trong ndm), mdi suat déng 5.000.000d/vy, ai lay rdi dong 7.000.000d/vy. Phuong co 11
nguoi tham gia va vao 12 sudt , phuong hop va bau 6ng Pham Céng L lam truong
phuong, ong Pao Xuan H1 lam phé phuong. Truong, phd phuong khong dugc huong
loi gi tir ngudi choi phuong ma cd trach nhiém don déc nhitng ngudi choi phuong ndp
tién cho trudng, phd phuong hodc ngudi duge nhan phuong va dén an lién hoan tai gia
dinh ngudi dugc nhan phuong. Truong hodc phd phudong nhan tién phudng ciia CAC
thanh vién trong hoi phuong thi ¢6 trach nhiém ban giao cho nguoi dugc nhan phuong.
Qué trinh tham gia phuong, 6ng Nguyén Thanh H vao 02 suat , 6ng H di liy suat
phuong dau tién vao thang 5/2012, thang 10/2017 6ng H 1a ngudi lay phuong sau cling.
Suat phuong thang 10/2017 6ng H d3 nhan truce tiép 05 sudt 1a 35.000.000d, 6ng H1 da
truc tiép nhan 07 suat phuong 1 49.000.000d. Sau khi nhén tién 6ng H1 khong ban giao
tra 6ng H theo quy dinh ctia phudng. Nay 6ng H yéu cau 6ng H1 phai tra 6ng sb tién
phuong da nhan 1a 49.000.000d. Qua trinh giai quyét vu an, 6ng Hlthira nhan da nhan
49.000.0004 tién phuong ctia ong Hai, do bi mat nén ong chua thanh toan tra 6ng H dugc.
Tai Toa an 6ng Hlnhan trach nhiém va dong ¥ tra 6ng H so tién 13 49.000.000d (Bén muoi
chin triéu dong). Hoi dong xét xtr xét thdy yéu cau cia 6ng H dé nghi 6ng H1 phai
tra sO tién phuong da nhan 49.000.000d 13 co can ci, phi hop voi Piéu 471 Bo luat
dan sy nam 2015. Vi vy ap dung Diéu 471 Bo luat dan su ndm 2015 va cac Diéu 17 va
30, 31 Nghi dinh s6 144/2006/ND-CP ngay 27/11/2006 ciia Chinh pha vé hyi ho, biéu,
phuong. Chép nhan yéu cau ctia dng Nguyén Thanh H budc 6ng Pao Xuan H1 phai tra
6ng H s6 tién phuong 13 49.000.000d (Bén muoi chin triéu dong).

[3] V& an phi: Theo quy dinh tai Diéu 147 B6 luat TS tung dan sy, Diéu 26, Diéu
12, Biéu 6 Nghi quyét s6 326/2016/UBTVQH14 ngay 30-12-2016 ctia Uy ban Thuong vu
Quéc hoi vé mure thu, mién, giam, thu, ndp, quan 1y va str dung an phi 18 phi Toa an, Diéu 2
Lut ngudi cao tudi. Ong Nguyén Thanh H 13 nguodi cao tudi duoc Uy ban nhan déan xa Hiép
Hoa, huyén Vinh Béo, thanh phd Hai Phong xac nhan nén khéng phai ndp tién tam Gmg an
phi dan sy so tham. Ong Pao Xuan H1 phai chiu an phi dan sy so tham 13 2.450.000d (Hai
triéu bon traim nim muoi nghin dong).

Vi cac € trén,

QUYET PINH:



Cian ctt Diéu 471, 357, 688 Bo luat Dan sy nam 2015; Cac Piéu 17 va 30, 31
Nghi dinh 144/2006/ND-CP ngay 27-11-2006 vé ho, hui, biéu phudng;

Cin ctr Piéu 26, khoan 1 Diéu 35, khoan 1 Piéu 39, Piéu 266 cta Bo luat
T tung dan sy;

Tuyén xu:

1. Xir chdp nhan yéu cau khdi kién ciia 6ng Nguyén Thanh H, buoc 6ng Dao
Xuan H1 phai thanh toan tra 6ng Nguyén Thanh H sb tién phudng 1a 49.000.000d (Bén
muoi chin triéu dong).

Ké tir ngdy c6 don yéu cau thi hanh an cua ngudi duge thi hanh 4n cho dén
khi thi hanh xong tat ca cac khoan tién, hang thang bén phai thi hanh 4n con phai
chiu khoan tién 13i ctia s tién con phai thi hanh an theo muc 1i suat quy dinh tai
khoan 2, Piéu 357, Bo Luat Dan su tuong g v4i thoi gian chua thi hanh an.

2. An phi: Can ctr khoan 1 Biéu 147 Bo lut T6 tung dan sy, Diéu 6, Diéu 12, Biéu
26 Nghi quyét sb 326/2016/UBTVQH14 ngay 30-12-2016 ctia Uy ban Thudng vu
Quéc hoi vé murc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi 18 phi Toa
an;
Xir 6ng Pao Xuan H1 phai chiu 2.450.000d (Hai triéu bén traim nim muoi nghin
d6ng) an phi dan sy so tham.

Trong thoi han 15 ngay, ké tir ngay tuyén 4n, cac duong su c6 quyén khang
c40 1én tod an cap trén dé yéu cau xét xir theo trinh ty phtic tham.

Trudng hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat thi hanh an
dan su, nguodi duoc thi hanh &4n dan sy, ngudi phai thi hanh an dan su cé quyén yéu
cau thi hanh an, tu nguyén thi hanh 4n hodc bi cudng ché thi hanh an theo quy dinh
tai cac diéu 6, 7 va 9 Luat thi hanh an dan sy; thoi hiéu thi hanh an duge thuc hién
theo quy dinh tai Piéu 30 Luat thi hanh an dan su.

Noi nhn: TM. HQI PONG XET XU SO THAM
- Céc duong sy; THAM PHAN - CHU TQA PHIEN TOA
- VKSND huyén VB;
- VKSND thanh pho Hai Phong;

- TAND Thanh phd Hai Phong;

- Chi cuc Thi hanh an dan sy
huyén VB;

- Luu: Ho so vu an, HCTP.

Nguyén Thi Thuong Huyén



