TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Péc 1ap — Tu do — Hanh phiic

Quyét dinh giam déc thim

S6: 24/2022/KDTM-GDT

Ngay 30/9/2022

V/v tranh chap hop ddng thi cong
xay dung.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

UY BAN THAM PHAN
TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

Thanh phin Uy ban Tham phdn Toa dn nhén din cdp cao gom cé:

Chénh an - Chu toa phién toa: Ong Tran Vian Chau — Tham phan cao cap.

Cac Tham phan: Ong Hoang Thanh Diing — Tham phén cao cap.
Ba Huynh Thanh Duyén — Tham phén cao cip.

Thuw ky phién toa: Ba Phan Thi Li — Tham tra vién.

Dai dién Vién kiém sdat nhin din cap cao tai Thanh phé Ho Chi Minh
tham gia phlen tda: Ong Pham Ba Duy - Kiém sat vién cao cép.

’ Ngay 30 thang 9 nam 2022, tai try so Toa an nhan dan cap cao tai Thanh
ph6 H6 Chi Minh m¢ phién toa giam doc thdm xét xtr vu an kinh doanh thuong
mai v “Tranh chap hop dong thi cong xdy dung” gitra cac duong su:

1. Nguyén don: Cong ty c6 phan xay dung C1.
Pia chi: 236/6 K1, Phuong K2, quan K3, Thanh phé H6 Chi Minh.

Nguwoi dai dién theo 1y quyén: Ong Ngqyén Van K, sinh nam 1976 va 6ng Pang
Hoai N1, sinh nam 1976 (Theo van ban ity quyén ngay 16/02/2017).

2. Bi don: Cong ty TNHH XD SX TM T1.
Pia chi: 10 K4, phuong K5, Quan K6, Thanh phé H6 Chi Minh.
Nguoi dai dién theo iy quyén: Ong Tran Thanh N2, sinh nim 1962 (Theo vén
ban uy quyéen ngay 14/4/2017).
NOI DUNG VU AN:

Nguyeén don Cong ty c6 phan C1 VA nguoi dai dién theo uy quyén cia
nguyén don ong Nguyen Van K, ong Dang Hoai N1 trinh bay:



Cong ty TNHH XD SX TM T1 (goi tat 1a 1a Cong ty T1) 1a chu dau tu du an
Khu cin ho cao cip The Kenton ¢ ky voi Cong ty cd phan xdy dung C1 (goi tat 1a
Cong ty C1) cac hop dong xdy dung sau:
- PNH-KEN/2009/04 ngay 31/5/2009 thi cong Két cau Méng - Ham - Than
khoi nha ABLI.

- PNH-KEN/2010/03 ngay 17/3/2010 thi cong Két cAu Méng - Ham khoi
nha CD va Ham dé xe.

- PNH-KEN/2010/06 ngay 10/11/2010 thi cong xay trat tuong khéi nha |
(khong bao gom tang ham).
- PNH-KEN/2011/09 ngay 01/6/2011 thi cong son hoan thi¢n mat ngoai nha
khoi 1.
- PNH-KEN/2011/18 ngay 22/12/2011 thi cong hoan thién khéi nha 12.

Ngay 01/3/2012, Cong ty T1 c6 Cong vin sé6 CV-PN-CTC/2012-42 vé viée
tam dung thi cong cong truong voi ndi dung: Tam thoi ngung cong tac thi cong
ctia nha thau C1 cho dén khi chu dau tu c6 thong bao mdi; ngay tam dirng c6 hiéu
luc 1a ngay 05/3/2012.

Do Cong ty T1 da chi thi tam dung thi cong qua lau nén ngay 11/12/2013
Cong ty C1 va Cong ty T1 da thoa thudn quyet toan khoi luong thi cong tinh dén
ngay 31/12/2012 theo 05 Bang quyét toan khoi lugng cu thé:

- Hop dong PNH-KEN/2009/04 ngay 31/5/2009 1a 414.987.018.648 dong.

- Hop ddng PNH-KEN/2010/03 ngay 17/3/2010 14 127.893.503.603 dong.

- Hop ddng PNH-KEN/2010/06 ngay 10/11/2010 1a 16.005.271.766 dong.

- Hop ddng PNH-KEN/2011/09 ngay 01/6/2011 la 2.849.230.540.

- Hop dong PNH-KEN/2011/18 ngay 22/12/2011 1a 12.799.417.400 dong.

Ngay 25/5/2015, Céng ty C1 va Cong ty T1 thong nhat 1ap Bién ban b trir
cong ng s6 01/2015, cu theé: Cﬁng ty T1 con phai tra cho Cong ty C‘l mot khoan
tién thi cong la 93.112.242.714 dong theo gia tri quyet toan 05 hop dong néu trén;
Cong ty C1 con phai thanh toan cho Cong ty T1 mot khoan ti€n mua vat tu cho
cong trinh “Khu can ho cao cap The Kenton” la 32.738.219.423 dong theo khoi
luong hang hoa mua ban cua cac hop dong so PNH-KEN/2010/03/CT ngay
17/3/2010, s6 PNH-KEN/2009/04/PL7/CT ngay 15/3/2011, s0 PNH-
KEN/2009/04/PL7/BT ngay 12/5/2011.

Hai bén dong y bu trir phan cong ng phai thu cua C@[lg ty C1 voi Cong ty T1
Vf}lo phan cong ng Cong ty C1 phai tra cho Cong ty T1 s6 tién la 32.728.219.423
dong. Cong ty T1 c6 trach nhiém thanh toan s6 tién thi cong con lai cua du an
“Khu can ho cao cap The Kenton” cho Cong ty C1 1a 60.374.023.291 dong.



Ngay 26/4/2016, Cong ty C1 c¢6 Vin ban sb 969/2016/CV-BTC yéu cau
Cong ty T1 thanh toan dat diém sd tién trén chdm nhit 1a ngdy 26/5/2016 nhung
dén nay Cong ty T1 van chua thanh toan nén Cong ty C1 khoi kién yéu cau Cong
ty T1 thanh toan sd tién trén va tinh 13i chim thanh toan tam tinh tir ngay
26/5/2016 dén ngay 30/7/2016 theo murc 1di sudt 9%/nam 1a 967.638.455 dong.
Tong cong 61.241.661.746 dong.

Pai dién theo Gy quyén cta bj don Cong ty T1 trinh bay: Cong ty T1 xac
nhan c6 ky véi Cong ty C1 05 hop ddng thi cong xay dung, 05 Bang quyét toan
khéi lugng cua cac Hop dong trén va 1ap Bang tong hop gia tri khéi lwong thuc
hién dén diém diung (bao gdm VAT) 1a 574.534.441.958 d6ng; nhung hai bén
thong nhét bang tong hop gia tri khdi lugng thuc hién dén diém ding (05/3/2012)
clia timg g6i thau 1a tam tinh khong c6 gia trj thanh toan. Do d6, viéc Cong ty C1
liy gia tri tam tinh ndy trir s6 tién 481.422.199.245 d6ng ma bi don di thanh toan
va xem d6 1a gia tri quyét toan dé yéu cau bi don tra sb tién con lai la
93.112.242.714 dong la khong c6 cin cu.

Ngay 24/6/2016, Cong ty T1 c6 Coéng van s6 149/2016/CV-TN yéu cau
Cong ty C1 c6 van ban xac nhén co6 thyc hién tiép khoi lugng con lai cua cac hop
dong da ky hay khong, néu khong tiép tuc thue hién hop dong da ky thi Cong ty
C1 phai néu r6 giai phap va thoi gian giai quyét cac van dé ton tai dé co co so ChO
hai bén thanh toan va thanh 1y hop dong; trén co so bién ban, hd so thanh quyét
toan va thanh 1y hop dong duoc hai bén théng nhat thi méi xac dinh duoc gia tri
quyét toan.

Theo thoa thuan hop dong, Cong ty T1 c6 quyén tam giit tién cho viéc Cong
ty C1 can thyc hién 13 hd so hoan cong, stra chita khuyét tat..., déng thoi, Cong ty
T1 khong c¢6 nghia vu thanh toan nhiing khéi luong da thi cong nhung chua duoc
nghié¢m thu, khoi luong d& dang, chua d¢ trinh thanh toan, khoi luong thi cong, 16i
phai stra chira... theo Vin ban s6 149/2016/CV-TN ngay 24/6/2016 cua Cong ty
T1. Cong ty T1 1a nha cung cip vat tu cho Cong ty C1 ma theo bién ban dbi chat
tam tinh, gi4 tri vat tw Cong ty T1 da giao cho Cong ty C1 1 32.738.219.432 dong.

Vi vay, Cong ty T1 khong dong ¥ véi cac yéu cau khai kién ciia Cong ty C1
vi Cong ty C1 chua ndp da hod so hop 1é cho viéc thanh toan; cic bén chua thanh
quyét toan va thanh 1y hop dong nén chua xéac dinh duoc gia tri quyét toan.

Tai Ban an kinh doanh thuong mai so tham s6 694/2017/KDTM-ST ngay
27/4/2017 ctia Toa an nhan dan Quén K6, Thanh phd HO Chi Minh da xét xir:

Bugc Cong ty TNHH XD SX TM T1 phai thanh todn cho Cong ty co phan
xdy dung C1 so tién thi cong xdy dung con lai va tién ldi chdm thanh todn tong
cong la 61.341.661.746 dong.

Tai Ban an kinh doanh thuong mai phuc tham s6 723/2017/KDTM-PT ngay
10/8/2017 cua Toa an nhan dan Thanh phd H6 Chi Minh da xét xur:
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Sura ban an so tham. Khéng chdp nhdn yéu cau khéi kién ciia Cong ty c6
phan xdy dung C1 vé viéc doi Cong lyTNHH XD SX M T1 thanh toan cho Cong ty
Cl so tién thi cong xdy dung con lai va ldi chdm thanh todn tong céng la
61.341.661.746 dong.

‘ Ngoai ra, Toa an cap phiic thAm con quyét dinh vé quyén, nghia vu thi hanh
an, tién an phi theo quy dinh ctia phap luét.

Ngay 17/12/2020, Cong ty cb phan xay dung C1 c6 don dé nghi khang nghi
theo thu tuc giam ddc tham ddi véi ban an kinh doanh thuwong mai phic thim néu
trén.

Tai Quyét dinh sb 08/2022/KN-KDTM ngay 08 thang 8 nam 2022, Chanh
4n Toa an nhan dan tbi cao khang nghi giam dbc tham d6i v6i ban &n kinh doanh
thuong mai phtic tham néu trén. Bé nghi Uy ban Tham phan Toa 4n nhan dan cap
cao tai Thanh phd HO Chi Minh xét xir giam d6c tham huy ban an kinh doanh
thuong mai phiic tham va giit nguyén ban an kinh doanh thuong mai so tham.

Tai phién tdoa hom nay, dai di€n Vién kiém sat nhan dan cép cao tai Thanh
phb H6 Chi Minh dé nghi Uy ban Tham phan Toa an nhan dan cip cao tai Thanh
phé H6 Chi Minh chip nhan khang nghi cua Chanh an Toa an nhan dan tdi cao,
huy ban an kinh doanh thuong mai phtc tham, giit nguyén ban 4n kinh doanh
thuong mai so thim néu trén.

NHAN PINH CUA TOA AN:

[1]. Tai Bién ban bu trir cong ng s6 01 ngay 25/5/2015, Cong ty Cl va Cong
ty T1 théng nhat Cong ty T1 con phai trd cho Cong ty C1 mot khoan tién thi cong
la 93.112.242.714 d6ng theo gia tri quyét toan cua 5 hop ddng néu trén; Cong ty
C1 con phai thanh toan co Cong ty T1 mét khoan tién mua vét tu cho cong trinh
“Khu cin ho cao cip The Kenton” 1a 32.738.219.423 dong theo khdi luong hang
héa mua ban cta cac Hop dong sé6 PNH-KEN/2010/03/CT ngay 17/3/2010, sb
PNH-KEN/2009/04/PL7/CT ngay 15/3/2011, s6 PNH-KEN/2009/04/PL7/BT ngay
12/5/2011. Hai bén da thong nhat dong ¥ bu trir cong ng phai thu cua Cong ty C1
d6i v6i Cong ty T1 vao phan cong no Cong ty C1 phai tra cho Cong ty T1 s6 tién
1a 32.738.219.423 dong. Cong ty T1 c6 trach nhiém thanh toan sd tién thi cong con
lai ctia du an “Khu cin ho cao cip The Kenton” cho Cong ty C1 1a 60.374.023.291
déng. Do Cong ty T1 khong thuc hién viéc thoa thuan trén nén Cong ty C1 khoi
kién yéu cau Cong ty T1 thanh toan khoan ng thi cong xay dung con thiéu la
60.374.023.291 ddng, ddng thoi yéu cau tinh 1i cham tra theo quy dinh cta phap
lut tir ngay 26/5/2016 dén ngay 30/7/2016.

[2]. Cong ty T1 cho rang viéc hai bén théng nhét bang tong hop gia tri khoi
luong thuc hién dén thoi diém dung ngay 05/3/2012 cia tung goi thau chi la tam

tinh, khong c6 gia tri thanh toan nén Cong ty T1 khong dong ¥ theo yéu cau khai
kién cua Cong ty C1 vi Céng ty C1 chua ndp du ho so hop 1é cho viéc thanh toan,
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cac bén chua thanh quyét toan va thanh 1y Hop dong nén chua xac dinh dugc gia
tri quyét toan. Tuy nhién, tai phién toa Cong ty T1 thira nhan gitra Cong ty T1 va
Cong ty C1 thong nhét ky Bién ban bu trir cong ng so 01/2015 ngay 25/5/2015 co6
ndi dung: “...Bén A co trach nhiém thanh toan s6 tién thi cong con lai cia du an
“Khu can hé cao cip The Kenton” cho bén B 1a 60.374.023.291 dong”. Bién ban
ndy duoc 1ap thanh 04 ban, mdi bén giit 02 ban. Ngoai ra, Cong ty T1 xac nhan
tinh dén ngay 31/12/2015 Coéng ty T1 con phai tra cho Cong ty Cl s tién
60.374.023.291 dong. Vi vay, Bién ban bu trir cong ng sd 01/2015 ngay 25/5/2015
dugc xac dinh la van ban xac nhan cong ng cua Cong ty T1. Cong ty T1 cho rang
gura hai bén chua thanh quyét toan va thanh 1y Hop dong nén chua xac dinh dugc
gia tri quyét toan 1a khong c6 can cu. Toa an cap so tham budc Cong ty T1 thanh
toan cho Cong ty C1 s tién con ng theo Bién ban bu trir cong ng ngay 25/5/2015
va tién 13i do chdm thanh toan tong cong 61.341.661.746 dong 1a ding. Toa an cap
phuc tham khong chap nhan yéu cau khai kién ciia Cong ty C1 1a khong ding, anh
huéng quyén va loi ich hop phéap ctia Cong ty C1.

[3]. Do can phai xem xét giai quyét lai phan 13i cham thanh todn nén can
thict hiy ca hai ban an phuc tham va so tham dé€ xét xur so tham lai méi bao dam
quyén lgi caa duong su.

Vi cac 1€ trén,
QUYET PINH:

Can ctr Didu 337 va Diéu 343 cta Bo luat T tung dan sy nam 2015.

1. Chp nhin Khang nghi giam doc tham s6 08/2022/KN-KDTM ngay 08
thang 8 nam 2022 cia Chanh &n Toa an nhan dan toi cao.

2. Huy Ban an kinh doanh thuong mai phuc tham sé 723/2017/KDTM-PT
ngay 10/8/2017 cua Toa an nhan dan Thanh phé HO Chi Minh va hity Ban an kinh
doanh thuong mai so tham sb 694/2017/KDTM-ST ngay 27/4/2017 cua Toa an
nhan dan Quan K6, Thanh phé H6 Chi Minh vé vu an “Tranh chdp hop dong thi
céng xdy dung”, gitta nguyén don 1a Cong ty co phan xay dung C1 véi bi don la
cong ty TNHH XD SX TM T1. Giao ho so vu 4n cho Toa an nhan dan Quén K6,
Thanh phd H6 Chi Minh xét xtr so tham lai theo diing quy dinh ctia phap luat.

3. Quyét dinh gidm dbc tham c6 hiéu luc phap luat ké tir ngay ra quyét dinh.

Noi nhén: TM. UY BAN THAM PHAN

- Chanh an (@é bdo cdo); CHANH AN - CHU TQA PHIEN TOA
- Vu phap ché va QLKH - TANDTC (dé biét);

- VKSNDCC tai TP. Hb Chi Minh;

- TAND - TPHCM;

- TAND Quan K6, TPHCM;

- Chi Cuc THADS Quén K6, TPHCM;

- Cac duong sy (theo dia chi);

- Luu: VT (VP, GDKT II, THS), hd in. A < o
P le L) ( ), ho 50 vy én Tran Van Chau






