TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO PA NANG Poc 1ap - Tu do - Hanh phiic

Ban an s6: 31/2022/KDTM-PT
Ngay: 19 - 9 - 2022

VIV: “Thuyc hién nghia vu theo hop
dong”’

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO PA NANG

- Thanh phan Hpi dong xét xir phiic thdm gom cg:

Tham phan - Chit toa phién toa: Ba P Thi Thiy Nang.

Cdc Thdam phan: Ba Mai Phuong Thao

Ba Tran Thi Thanh Mai

- Thu ky phién toa: Ba L& Thi Thanh Ha - Thu ky Toa an nhan dan thanh
ph6 Pa Nang.

- Pai di¢n Vién Kiém sdat nhan dan thanh phé Pa Ning: Ong Tran Quang
Noép - Kiém sat vién tham gia phién toa.

Trong ngay 19 thang 9 nim 2022 tai tru s& Toa an nhan dan thanh phd Pa
Néng xét xtr phuc tham cong khai vu an thu 1y sé 21/2022/TLPT- KDTM ngay 01
thang 8 nam 2022 vé thyuc hién nghia vu theo hop dong.

Do Ban 4n dan su so tham sd: 03/2022/KDTM-ST ngay 23 thang 6 nim 2022
ctia Toa an nhan dan huyén H, thanh phé Pa Ning bi khang cao.

Theo Quyét dinh dua vu an ra xét xir phuc tham so: 98/2022/QD-PT ngay 25
thang 8 nam 2022 va Quyét dinh hodn phién toa s6: 103/2022/QD-PT ngay 08
thang 9 nam 2022 va Quyét dinh hoan phién toa s6: 105/2022/QD-PT ngay 13
thang 9 nam 2022 gifta cac duong su:

1. Nguyén don: Cong ty Co ph?m b. Tru so: Qué)c 16 1A, xa Hoa Phuoc,
huyén H, thanh ph6 Da Ning.

Nguoi dai dién theo phap ludt: Ong Nguyén Tu Q - Chirc vu: Giam dbc. C6
mat

2. Bi don: Cong ty TNHH TH. Tru so: Thon T, x4 H, huyén H, thanh phd Pa
Ning.

Nguoi dai dién theo phdp Iudt: Ong Luu B - Chirc vu: Giam ddc.

Nguoi dai dién theo iy quyén: Ong Nguyén Vin Th, sinh nim: 1961. Pia chi:
S6 A, phuong C, quan T, thanh phd Pa Néng. C6 mit
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3. Nguwoi c6 quyén loi, nghia vu lién quan: Cong ty Bao hiém H ; Tru so: s6
A, quan H, thanh phd Pa Ning. C6 don vang mit.
4. Nguroi khdng cao: Cong ty TNHH TH la bi don trong vu an.

NOI DUNG VU AN:

Theo an so thAm, ndi dung vu &n nhu sau:

* Trong don khoi kién, ban tu khai, bién ban hoa giai va tai phién toa, dai
dién theo 11y quyén ciia nguyén don la ba Trinh Thi Thanh H trinh bay:

Ngay 05/8/2019, Cong ty C6 phan B va Céng ty TNHH TH ky két Hop dong
sira chira 6t6 sb: 01-10/2018-HPBDSC voi ndi dung: Cong ty C6 phan P dong ¥
tiép nhan sira chita va thay thé phu ting cho xe DAEWOO BKS 43C1-071.80 véi
gia tri hop dong 1a 136.539.659 dong (Mot tram ba muwoi sdu triéu, nam tram ba
muoi chin nghin, sdu tram nam chin dong) gia tri da bao gdom thué gia tri gia ting
VAT. Dén ngay 06/8/2019, Cong ty Co phan P va Cong ty TNHH TH ky 02 Bién
ban thanh 1y hop dong véi ndi dung: Cong ty C6 phan D da hoan tat nghia vu stra
chita va thay thé phu ting theo Hop dong, Cong ty TNHH TH x4ac nhin nghiém
thu xe dam bao chat luong va my thuat.

Tuy nhién, sau khi thanh 1y Hop dong thi Céng ty TNHH TH van chua thanh
toan cho Cong ty C6 phan P so tién 136.539.659 dong (Mot tram ba mueoi sdu
triéu, nam tram ba muoi chin nghin, sdu tram ndm chin dong). Do d6, t6i dé nghi
Toa an:

- Budc COng ty TNHH TH thanh toan s tién 136.539.659 dong (Mot tram ba
muoi sau triéu, ndm tram ba mwoi chin nghin, sau tram nam muwoi chin dong) theo
Hop dong stra chita 6t6 sb: 01-10/2018-HPBDSC ngay 05/8/2019 giita Cong ty
TNHH TH va Céng ty C6 phan D.

- Budc Cong ty TNHH TH thanh toan s tién 13i do cham thuc hién nghia vu
thanh to4n tam tinh tir ngay nghiém thu, ban giao xe (Ngay 06/8/2019) dén ngay
04/5/2019 véi muc 13i suat 10%/mam tuong Gmg voi sé tién 1a 23.866.384 dong
(Hai muoi ba triéu, tdm tram sdu muwoi sdu nghin, ba tram tém muoi tw dong).
Truong hop Cong ty TNHH TH cham thanh toan thi phai chiu 13i suit qua han
theo muc 13i sudt qua han do Ngan hang TMCP Céng Thuong Viét Nam cong bd
tai thoi diém qua han.

* Qud trinh tham gia t6 tung va tai phién toa, nguoi dai dién theo ity quyén
ciia bi don Cong ty TNHH TH 1a ba Trdan Thi Thiy Ng trinh bay: Hop dong sta
chira 6t6 s6: 01-10/2018-HPBDSC ngay 05/8/2019 1a thoa thuan giita 03 bén gdm:
Cong ty C6 phan ; Céng ty TNHH TH va Coéng ty BH . Tai Piéu 01 Hop dong
néu rd: “Bén C tiép nhan xe ctia bén A.... stra chita, thay thé phu ting nhu bang du
toan bao hiém da duyét voi sd tién 136.539.659 ddng (Mot tram ba muoi sdu triéu,
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nam tram ba mwoi chin nghin, sdu tram ndm mwoi chin dong)” va tai Muc 2.2
Piéu 2 Hop dong quy dinh: “Bén B thanh toan cho bén C phan chi phi thudc trach
nhiém la 136.539.659 déng (Mot tram ba muoi sau triéu, nam tram ba mwoi chin
nghin, sdu trdm ndam muwoi chin dong)”. Nhu vay trach nhiém thanh toan sd tién
néu trén theo Hop ddng sira chira 6t6 sd: 01-10/2018-HPBDSC ngay 05/8/2019 1a
ctia Cong ty Cong ty Bao hiém H. Do d6, Cong ty TNHH TH cho rang nguyén don
da x4c dinh sai doi tugng khéi kién va tu cach bi don trong vu 4n, chung t6i khong
chap nhan véi yéu cau khai kién ctia nguyén don vi cac 1y do sau day:

- Th nhat, Cong ty TNHH TH khong nhan dugc hoa don gia tri gia ting (hoa
don VAT) sb 0013913 do Cong ty Cong ty Bao hiém H phat hanh, diéu nay thé
hién 13 khi h6a don nay khong c6 chit ky ciia Khach hang. Trong khi d6, theo Piéu
4 Thong tu 39/2014/TT-BTC c6 quy dinh rd héa don VAT phai c6 day du chir ky.
Vi vay, héa don ndy di vi pham phdp luat phai bi xtr 1y theo Théng tu so:
41/2018/ND-CP. Vay, hoa don nay hoan toan 1a do Cong ty Cong ty Bao hiém H
tw xuat va tu luu gift, khong c6 gia tri chung minh cho viéc Cong ty TNHH TH
chap nhan viéc cin trir tién bao hiém ky 4. Hanh vi ty xuét hoa don trong khi
khong ton trong thoa thuan ciia cac bén theo hop dong bao hiém ctua Cong ty Cong
ty Bao hiém H 13 hanh vi vi pham nghiém trong nguyén tic ty nguyén giao dich
dan su.

- Thir hai, tién dong phi bao hiém phai duoc xuat phat tir ngudn tién cua bén
mua bao hiém, viéc Cong ty Cong ty Bao hiém H dung tién bdi thudong dé dong
tién phi bao hiém 1a giai ngan sai muyc dich cua hda don VAT. Tién nao phai ra tién
d6, khong thé dung ngudn tién bao hiém cho mot bén thir ba dé trir phi bao hiém
cia bén mua bao hiém.Vi vay, hanh vi cin trir tién phi bao hiém vao tién boi
thuong khong chi vugt qua pham vi quyén ciia bén bao hiém trong Hop dong bao
hiém ma con 13 hanh vi giai ngan sai muc dich, vi pham quy dinh ctia phap luat.

- Thir ba, Cong ty TNHH TH xin cung cip cho quy Toa cac Hop dong mua
ban céc xe (tai liéu 01), dé chimg minh viéc Cong ty TNHH TH thuc té khong tiép
tuc dong tién bao hiém vi di ban cac xe thudc dién duge mua bao hiém:

STT| Bién Kiém soat S6 hop dong Tho1t gian ban xe
1 43C-067.34 0810.1/HDMB/2018 08/10/2018
2 43C-070.17 0810.8/HDMB/2018 08/10/2018
3 43C-070.39 10.5/HDMB/2018 08/10/2018
4 43C-070.51 0810.9/HDMB/2018 08/10/2018
5 43C-070.53 10.2/HDMB/2018 08/10/2018
6 43C-070.80 10.1/HDMB/2018 08/10/2018
7 43C-071.09 10.3/HDMB/2018 08/10/2018
8 43C-071.36 0810.7/HDMB/2018 08/10/2018
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9 43C-071.77 0810.2/HDMB/2018 08/10/2018
10 43C-071.88 10.4/HDMB/2018 08/10/2018
11 43C-072.15 0810.3/HDMB/2018 08/10/2018
12 43C-073.78 0810.4/HDMB/2018 08/10/2018
13 43C-073.90 0810.5/HDMB/2018 08/10/2018
14 43C-073.92 0810.6/HDMB/2018 08/10/2018

Co thé dé dang nhan théy, tat ca cac xe trén déu duoc ban trude han dong tién
bao hiém ky 4 1a ngay 28/11/2018. Vi vay, duong nhién Cong ty TNHH TH khong
tiép tuc mua bao hiém cho cac xe di ban.

- Thu tu, Cong ty Cong ty Bao hiém H chuyén sé tién con thira sau khi can
trir khéng phai 1a chuyén cho Céng ty Trung Hiéu. Vi tai khoan cta Cong ty
TNHH TH khéng hé nhan duogc sd tién nay. Trong trudng hop Cong ty Cong ty
Bio hiém H chuyén tién vao tai khoan ca nhan khac thi phai c6 théa thuan bang
van ban giita hai bén chip nhan viéc sir dung tai khoan ctia bén thir ba 1 ca nhan
dé thuc hién viéc thanh toan. Vi vay, viéc Coéng ty Cong ty Bao hiém H cho rang
Cong ty TNHH TH d2 nhan s tién con thira sau khi can trir phi bao hiém va dong
¥ v6i viée can trir 1a hoan toan khong co can cu.

- Thir nam, Céng ty chung t6i dd yéu cau Cong ty Coéng ty Bao hiém H xuat
trinh Thu bai nai dugc dé cap la can cu dé ban hanh Thong bao nhéan tién boi
thuong s6 BT031802682.F02 trong d6 cho rang Cong ty TNHH TH “dé nghi”
thanh toan theo bién phap cin trir. Du trong Quyét dinh sb: 58/2021/QD-CCTLCC
ngay 05/8/2021 TAND huyén H di yéu cau Cong ty Cong ty Bao hiém H cung cap
toan bd ho so khau trir nhung phia bao hiém van khong cung cap duoc Thu bii nai
c6 chir ky ciua Cong ty TNHH TH. Vay chung t61 xin dinh kém don nay ndi dung
Thu bii nai (tai liéu 02) ma Cong ty Cong ty Bao hiém H di giri cho Cong ty
TNHH TH nhung chtng t6i da tir chdi ky. Piéu nay thé hién rd Céng ty TNHH TH
khong dong y viéc can trir tién phi bao hiém vao tién bdi thuong.

Déi vé6i yéu cau khdi kién ciia Cong ty Co phan D, t6i ¢6 y kién nhu sau:

Thir nhat, Cong ty TNHH TH khang dinh da thuc hién ding va day du nghia
vu ctia minh theo ndi dung Hop dong stra chita 6t6 sd 01-10/2018-HPBDSC nén
Cong ty TNHH THkhong thé khéi kién chung toi yéu cau “Thuc hién nghia vu
theo hop dong".

Thir hai, Cong ty TNHH TH khong dong ¥ voi quan diém ctua Cong ty B cho
rang Hoa don gia tri gia ting s6 00000188 ngay 07/08/2019 duoc xuat cho Cong ty
Cong ty Bao hiém H chi 13 “thuan tién” con thuc té 1a Cong ty TNHH TH c6 nghia
vu thanh toan. Nhan dinh nay 1a hoan toan sai va c6 ¥ 4p dat nghia vu thanh toan
lén Cong ty TNHH TH. Theo quy dinh cta phép luat thué thi hoa don xuat cho don
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vi nao thi don vi d6 méi 1a dbi tugng c6 nghia vu thanh toan. Va trén thyc té Cong
ty Cong ty Bao hiém H ciing d3 nhan hoa don ndy, cin cir theo Bién ban ban giao
hd so gitta Cong ty TNHH TH va Céng ty Cong ty Bao hiém H. Khong thé cb y
hiéu sai ban chét cta hoa don ndy, vi ddy 13 hoa don thanh toan chi phi sira xe dua
trén bao lanh thanh toan tién bdi thuong ciia Cong ty Bao hiém H. Néu ¢b ¥ hiéu
sai ban chat ctia hoa don nay va quy két trach nhiém thanh toan vé lai cho Céng ty
TNHH TH thi cong ty ching toi khong thé nao giai ngan hay quyét toan thué cho
khoan tién nay dugc. Vi vé ban chat ching tdi khéng ¢ nghia vy thanh toan khoan
tién nay.

Vi vay, Cong ty cd phin P di xuét hoa don stra chita cho ddi twong nao thi
phai yéu cau d6i tugng d6 thanh toan, khong thé xac dinh sai dbi tugng thanh toan
roi yéu cau Cong ty TNHH TH thuc hién mot nghia vu khong thudc vé minh.

Thir ba, theo Diéu 4.2 Hop ddng sira chira thi Cong ty DT c6 nghia vu “bao
quan cac phu ting vat tu cii hong”. Vay trén thuc té Cong ty ¢6 phan P da thuc
hién viéc nay chua.

* Pén ngay 27/12/2021, Cong ty TNHH TH ¢6 yéu cdu phan t6 ¢é néi dung:
Yéu cau Cong ty Co phan P - don vi dang giit cac phu ting nay phai giao nop dé
danh gia viéc chap hanh nghia vu cia cic bén trong hop dong. Trong truong hop
chung t6i bi budc phai thuc hién nghia vu thanh toan déng 1& Cong ty Bao hiém H
phai thuc hién thi phai bu trir gid tri ciia phan phuy ting trén véi s6 tién ma Cong ty
C6 phan P yéu cau thanh toan méi dam bao tinh cong bang cua vu an.

Tai phién hoa giai, Cong ty Co phan D xuét trinh 30 thiét bi c6 danh sach kém
theo thi Cong ty TNHH TH d3 nhan ban giao va rat mot phan yéu ciu phan té d6i
v6i cac thiét bi néu trén. Tuy nhién, hién nay van con thiéu: Kinh chan gi6 phia
trudc, kinh chét ctra bén phy, kinh ctra phu, cum guong chiéu hau bén phai, guong
tron chiéu miii xe bén phai, tem hong xe phai.

* Tai Cong van phiic ddp sé: 138/CV-BHHK/2021 ngay 06/7/2021 nguoi c6
quyén loi, nghia vu lién quan Céng ty Bdo hiém H trinh bay: Ngay 23/6/2021,
Cong ty Bao hiém H — Tng cong ty nhan duoc théng bao cia TAND huyén H sb:
08/TB-TA vé viéc bd sung nguoi tham gia td tung va Quyét dinh sb: 52/2021/QD-
CCTLCC vé viéc yéu cau cung cap tai liéu ching cr. Chung ti ¢6 ¥ kién nhu sau:
Vao lic 03h00 ngay 5/8/2018, xe 6 t6 mang bién s6 43C-07180 thudc chil xe di bi
tai nan dam va trén QL1A, dia phén Linh Trung - Thu buc - TP. H6 Chi Minh va
vu viéc Cong an quan Tha Puc thu 1y giai quyét.

Xe 0 t0 43C-07180 dugc tham gia bao hiém vat chit theo hop dong bao hiém
s6: 031800890/F02 giita Cong ty Bao hiém H va Céng ty TNHH TH. Sau khi hoan
tat viéc giai quyét tai Co quan cong an Thu Dirc, chi xe Cong ty TNHH TH dua xe
vé Cong ty TNHH B tai Hoa Nhon - Hoa Vang va yéu cau Coéng ty Bao hiém H
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cung tién hanh kiém ké chi tiét thiét hai va 1én phuong an sta chita. Tuy nhién
trong qua trinh kiém tu chi tiét thiét hai, chu xe da thay doi quyét dinh bang cach
kéo xe dén cong ty C6 phan PT dé sua chita va Cong ty Bao hiém H ton trong
quyét dinh ctia khach hang.

Trén co s& dy toan dugc phé duyét, Hop dong sira chita xe (giita Cong ty
TNHH TH va Cong ty CP D) va héa don GTGT, Tong cong ty da duyét thanh toan
s6 tién: 136.539.659 dong (bao gébm 10% VAT) cho ngudi dugc bao hiém dong
thoi 1a ngudi hudng thu bao hiém 1a Céng ty TNHH TH.

Vi ly do Cong ty TNHH TH khéng thanh toan phi bao hiém ky 4 theo Hop
ddng bao hiém sé 031800890/F02 1a 120.023.250 ddéng cho Cong ty BHDPa Ning
(Theo thong bao thu phi 1an 1 + 1an 2) nén chung t6i khi thanh toan boi thudng da
thuc hién ddi trir v6i s6 phi ky 4 trén, phan con lai 16.516.000 dong chuyén tra
Cong ty TNHH TH.

Theo quy dinh cua Luat thué, dé chung t6i c¢6 thé boi thuong thiét hai (bao
gém thué GTGT) thi Nguoi duoc bao hiém phai cung cap cho Cong ty Bbd ching
tur stra chita trong d6 c6 hoa don GTGT va trén do6 phai ghi rd thong tin phiap nhan
la Cong ty BH thi chiing t6i mé&i khau trir thué. Viéc Cong ty CP D giri hoa don
tryc tiép cho Cong ty Bao hiém H 14 theo yéu cau ciia Cong ty TNHH TH chi
mang tinh chat thuan thién, thay vi gui cho chii xe dé cho chil xe cung cap cho
Cong ty Bao hiém H thi giri truc tiép cho cong ty bao hiém. Vi vy chung t6i xin
khang dinh ching t6i da thuc hién nghia vu cia minh theo dang hop ddng bao
hiém d4 ky va cac quy dinh theo Luat kinh doanh bao hiém.

* Pén ngdy 23/10/2021, Toa dn nhéan dan huyén H nhdn dwoc van ban ghi
ngay 21/9/2021 ciia Céng ty Bdo hiém H c¢6 ndi dung cung cdp cho Toa dn cdc tdi
liéu chitng cir sau ddy: Hoa don GTGT dich vu bao hiém s6 DN18P-13913 ngay
30/9/19; to khai thué mau s6 01/GTGT quy 3/2019, chi tiét mau sd 01-1/GTGT:
Bang ké hang hoa dich vu ban ra tir thang 7/19 dén thang 9/19 va khong ¢ ¥ kién
b6 sung gi thém.

- Tai phién toa, nguoi dai dién theo 1y quyén cia bi don Cong ty TNHHH TH
la ba Tran Thi Thity Ng cho rang: V& yéu cau khoi kién ctia nguyén don thi theo
Hop dong sta chita, Bién ban nghiém thu va uy quyén s 01-07/2019-
BBNTTLHD, Bién ban thanh 1y Hop dong stra chita 6t6 s6 01-10/2018-HPBDSC
trach nhiém thanh toan sd tién stra chita xe Daewoo 43C -071.80 khong thudc vé bi
don Cong ty TNHHH TH ma nghia vu thanh toan nay 1a cia Cong ty Bao hiém H.
Khi ky vao Hop dong sira chira va Bién ban nghiém thu & ty quyén, nguyén don
da xac dinh trach nhiém tra tién stra chita xe 13 cia Cong ty Bao hiém H. R& rang
1a do c6 bao lanh thanh toan stra chita cia Cong ty Bao hiém H thi Céng ty BT
moi dong v sira chira xe nén khi Cong ty c6 phan DT khong nhan duoc tién sta
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chita xe thi phai cdn ctr vao bao lanh thanh toan caa Cong ty Bao hiém H dé yéu
cau don vi nay thanh toan chtr khong phai khoi kién Cong ty TNHH TH. Trén thuc
té, sau khi xe dugc sira chira xong thi Cong ty BT dong ¥ cho Cong ty TNHH TH
nghiém thu va nhan xe vé 1a ding theo thoa thuén trong Hop ddng sira chita. Sau
d6, Cong ty PT tién hanh xuét hoa don cho Cong ty Bao hiém H dé yéu cau thanh
toan, nghia 1a Cong ty DT d3 cin ct theo Hop ddng sira chira, Bao 1anh thanh toan
dé xac dinh dugc bén phai thanh toan 1a Cong ty Bao hiém H nén méi xuit hoa
don cho bén bao hiém. Cin ctr theo quy dinh tai khoan 1 Piéu 519 BLDS vé tra
tién dich vu: “Bén sir dung dich vu phdai tra tien dich vu theo théa thudn” nén khi
c4c bén da thoa thuan viéc tra tién do Cong ty Bao hiém H thuc hién thi Cong ty
DT phai yéu cau Cong ty Bao hiém H tra tién. Cong ty DT khong thé khai kién
yéu cau Cong ty TNHH TH thyc hién nghia vu khong dugc quy dinh trong Hop
dong. D6i voi cac thiét bi con thiéu theo Hop déng, Cong ty TNHH TH di nhan
ban giao ddy du tir Cong ty DT nén bi don tu nguyén it toan bd yéu cau phan t6.

- Vé hanh vi cdn trir phi bdo hiém vdo tién boi thuong ciia Cong ty Bdo hiém
H, nguoi dia dién theo ity quyén cia bi don la ba Tran Thi Thity Ng cho rang:
Cong ty Bao hiém H da tu ¥ can trir tién phi bao hiém ky 4 vao tién boi thuong du
cho khong c6 sy dong ¥ cua Cong ty TNHH TH. Tai thoi diém ky 4, Cong ty
TNHH TH di ban nhiéu xe trong dién d3 mua bao hiém nén khong tiép tuc dong
phi bao hiém ky 4 va di thé hién bang viéc tir chdi ky Thu bai nai. Tuy nhién,
Cong ty Bao hiém H van tu y ldy tién bdi thuong dbi véi mot chiée xe bi tai nan tai
ky 3 dé ddi trir tién phi bao hiém cta hang chyc chiéc xe tai ky 4 1 hanh vi sai trai.
Viéc dbi trir cling khong nam trong pham vi quyén cua Cong ty Bao hiém H trong
hop d6ng bao hiém, dong thoi di nguoc lai ¥ chi cua Cong ty Trung Hiéu, ép budc
cong ty TNHH TH tiép tuc dong tién bao hiém khong tu nguyén. Hanh vi ép budc
khach hang phai dong tién phi bao hiém 1a trai voi nguyén tic tu do, tu nguyén
thoa thuan theo Diéu 11 Luat Thuong mai, trdi v4i nguyén tic co ban va quan
trong nhat trong viéc xac 1ap giao dich dan sy tai khoan 2 Piéu 3 Bo luat Dan su
ddng thoi dd vi pham phap lut vé kinh doanh bao hiém theo khoan 2 Diéu 124
Luat kinh doanh Béo hiém. Céng ty Bao hiém H cho rang di thong bao viéc dbi
trir nén c6 quyén dbi trir 1a khong dang. Theo quy dinh tai Piéu 393 BLDS 2015
thi “Chdp nhdn dé nghi giao két hop dong la sw trd 1oi ciia bén dwoc dé nghi vé
viéc chép nhan toan bo noi dung cua de nghi. Su im lang cua bén duoc de nghi
khong duwoc coi la chip nhdn dé nghi giao két hop dong, trir trieong hop cé théa
thuan hodc theo thoi quen da dwoc xac ldap giita cac bén.” Trong truong hop nay,
Hop dong bao hiém giira Cong ty TNHH TH va Cong ty Bao hiém H khéng quy
dinh viéc im ling ctia bén duoc dé nghi dugc coi 1a chdp nhan. Nén cho di Cong ty
TNHH TH khong phan hdi lai thi Cong ty Bao hiém H duoc quyén tu y can trir khi
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chua ¢ sy déng ¥ bang van ban ciua Cong ty TNHH TH. Cong ty Bao hiém H da
hop thire hoa hanh vi don phuong trai phap luat ndy bang viéc xuat hoa don GTGT
s6 0013913 va Cong ty TNHH TH khong nhan duoc hoa don GTGT nay. Viéc nay
thé hién rd khi hoa don nay khong cé chit ky caa Khach hang. Trong khi d6, theo
Piéu 4 Thong tu 39/2014/TT-BTC c6 quy dinh 16 héa don VAT phai co diy du
chir ky. Viéc xuat Hoa don nay da vi pham phap luat phai bi xir Iy theo Thong tu
41/2018/ND-CP. Vay, hoa don nay hoan toan la do Cong ty Bao hiém H tu xuét va
tu luu gitr, khong c6 gia tri vdi Cong ty TNHH TH. Do d6, bi don dé nghi HDXX
xét xir xem xét, danh gia chinh x4c ban chét cua tranh chap hop dong trong vu an
va Xac dinh viéc Cong ty BT khoi kién Cong ty TNHH TH thuc hién nghia vu
thanh toan theo Hop dong stra chita oto s6 01-10/2018-HPBDSC la khong c6 can
cu.

- Tai phién toa, nguoi dai dién theo iy quyén ciia bi don Cong ty TNHH TH
| éng Nguyén Vin Th cho rang: Toi thong nhat véi 101 trinh bay cua ba Ng tai
phién toa. V& ban chat Hop dong stra chira 6td sé 01-10/2018-HPBDSC 1a quan hé
dan su ciia ba phap nhan nén khong thé tach roi timg quan hé dé giai quyét ma can
phai xem xét tong thé méi dam bao tinh toan dién. Viéc ving mit ciia Cong ty Bao
hiém H nén khong thé 1am rd duoc ban chat cia Hop dong. Viéc Cong ty Bao
hiém H khau trr tién bao hiém 1a hanh vi sai trai, vi pham phap luat. Pé nghi
HPXX xem xét giai quyét theo diing quy dinh ctia phap luat.

V61 ndi dung trén, Ban an so thadm ctia Toa 4n nhan dan huyén H, thanh phé
Pa Ning da Quyét dinh:

Cin ctr vao: Cac Diéu 274, 275, 280, 351, 357, 468 BLDS; khoan 3, Diéu 4,
Piéu 306 Luat Thuong mai, khoan 1 Piéu 30, diém b khoan 1 Piéu 35 va diém a
khoan 1 Diéu 39, Diéu 147, khoan 2 Diéu 227, khoan 2 Diéu 244, Diéu 264, 266,
271, 273 Bo luat T tung dan su; Nghi quyét sb: 326/2016/UBTVQHI14 ngay
30/12/2016 cta Uy ban Thuong vu Qudc hdi quy dinh v& mirc thu, mién, giam,
thu, ndp, quan 1y va st dung an phi va I¢ phi Toa an.

1. Pinh chi ddi véi yéu cau khdi kién cua nguyén don Cong ty Co phan D dé
nghi Toa an budc Cong ty TNHH TH cham thanh toan thi phai chiu 13i suat qua
han theo mic 14i suat qua han do Ngan hang TMCP Céng Thuong Viét Nam cong
bb tai thoi diém qua han.

2. Pinh chi toan bd yéu cau phan t6 ctia bi don Cong ty TNHH TH.

3. Chap nhén yéu cau khoi kién ctia nguyén don Cong ty Co phan D.

Budc Cong ty TNHH TH c6 nghia vu thanh toan mot 1an sd tién 175.643.098
ddng (Mot tram bay muoi ldm triéu, sau tram bon muoi ba nghin, khéng tram chin
muoi tdm dong). Trong d6, s6 tién ma Cong ty TNHH TH c6 nghia vu thanh toan
theo hop dong 1a 136.539.659 ddng (Mt tram ba mwoi squ triéu, nam tram ba


https://thuvienphapluat.vn/van-ban/Thue-Phi-Le-Phi/Nghi-quyet-326-2016-UBTVQH14-muc-thu-mien-giam-thu-nop-quan-ly-su-dung-an-phi-le-phi-Toa-an-337085.aspx
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muoi chin nghin, sdu tram nam muwoi chin dong) va sd tién 13i phat sinh la
39.103.439 dong (Ba muoi chin tridu, mét tram 1é ba nghin, bon tram ba muoi
chin dong).

Ngoai ra ban an so tham con tuyén vé an phi, nghia vu thi hanh &n, théng
bao vé quyén khang cdo theo qui dinh cua phép lut.

Sau khi xét xir so thim trong han luat dinh, ngay 01 thang 7 nim 2022, bi
don Cong ty TNHH TH khang c4o toan bo Ban an kinh doanh thuong mai so thAm
s6 03/2022/KDTM-ST ngay 23 thang 6 nim 2022 cua Toa an nhan dan huyén H,
thanh phd Da Néng, vi Toa an cip so thdm chwa danh gia ding ban chat cua vy an
va gy anh huéng nghiém trong dén quyén loi hop phéap cua bi don. Nguyén don
da sir dung mot hop dong da tay xoa, sira chira bat hop phap, khong co gia tri phap
ly dé khoi kién nhung van dugc HDXX so tham chdp nhan. Méi quan hé giita chii
xe, don vi bao hiém bdi thuong cho xe bi tai nan va don vi stra chira xe 1a quan h¢
giita ba chi thé phap nhan c6 dang ky kinh doanh, nhung HDXX d3 tach ra va chi
xem xét duy nhat mot quan hé giira nguyén don va bi don. Khong danh gia cac
chtng ctr trai phap luat do Cong ty Bao hiém H cung cip. Loai trir nghia vy, trach
nhiém ciia Cong ty Bao hiém H. D¢ nghi Toa an cap phiic tham tuyén hity ban an
so tham, dé dam bao vu an dugc xét xir lai dung phap luat.

Tai phién toa phuc thim, nguyén don giit nguyén yéu cau khoi kién, bi don
giit nguyén noi dung khang céo, cac duong sy khong thoa thuan duge voi nhau vé
viéc giai quyét vu an.

Pai dién Vién kiém sat nhan dan thanh phd Pa Ning phat biéu, dé nghi
HPXX can cit khoan 2 Diéu 308 Bo luét t6 tung dan sy, khong chip nhan khang
céo ctia COng ty TH, sira mdt phan Ban an so tham sd: 03/2022/KDTM -ST ngay
23 thang 6 nam 2022 cua Toa an nhan dan huyén H vé tién 13i suat nhu dé nghi
Cong ty DT tai phién toa. An phi cac duong sy phai chiu theo quy dinh ctia phap
luat.

NHAN PINH CUA TOA AN:

Can cu vao cdc tai licu, ching ctr da dugc xem xét tai phién toa, két qua tranh
tung tai phién toa, HDXX nhén dinh:

[1] Vé thu tuc t6 tung: Cong ty Bao hiém H c6 don vang mat, nén HDXX cin
ctr vao khoan 3 Diéu 296 Bo luat t6 tung dan sy, tién hanh xét xtr vy an.

[2]. Xét toan bo ndi dung khang céo bi don Cong ty TNHH TH, HDXX thay
trude hét 1am 13 nodi dung, chu thé da ky két Hop dong sira chita 6to sb: 01-
10/2018-HPBDSC ngay 05/8/2019 (sau day goi tit 1a Hop dong) gdbm co:

Bén A: Cong ty TNHH TH (goi tat 1a Cong ty TH - La dai dién chu sé hitu
phuong tién xe DAEWOO 43C-071.80.

Bén B: Cong ty Bao hiém H (goi tat Cong ty B) khdng ky hop dong.
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Bén C: Cong ty C6 phan D (goi tat 1a Cong ty PT) - La bén nhan sira chita
phuong ti¢n xe DAEWOO 43C-071.80.

Hop ddng c6 ndi dung chinh nhu sau :

Bén C dong ¥ tiép xe DAEWOO BKS 43C1-071.80 ctia bén A ngay
23/10/2018 dé stra chita va thay thé phu tung nhu bang du toan Bao hiém da duyét
v6i tong so tién 1a 136.539.659 dong, da bao gdm thué gid tri gia ting VAT.

Ngay 06/8/2019, Cong ty BT va Cong ty TH ky Bién ban thanh 1y hop dong
v6i ndi dung: Cong ty DT di hoan tat nghia vu stra chita va thay thé phu ting theo
Hop ddng, COng ty TH xac nhan nghiém thu xe dam bao chit lvgng va my thuat.

Cung ngay 06/8/2019, Coéng ty BT va Cong ty TH ky Bién ban nghiém thu va
Uy quyén c6 nodi dung: Coéng ty TH uy quyén cho Cong ty DT nhan sb tién sira
chita xe thudc trach nhiém boi thuong ciia Cong ty Bao hiém H 136.539.659 dong.

Cong ty BH da thong bao cho Cong ty TH: Tong Cong ty - chap nhan yéu cau
bdi thudng cua Quy khach hang, véi sd tién bdi thudng 136.539.659 dong.

Ngay 05/10/2019: Cong ty B c¢6 Thong bao bdi thuong va ddi trir phi Bao
hiém, v6i ndi dung sb tién bdi thuong xe BKS 43C1-071.80 1a 136.539.659 dong
la s6 tién ma VNI phai giai quyét khiéu nai cho bén khach hang la Cong ty TH,
dugc can trir ng phi Bao hiém 120.000.000 dong, con lai 16.516.409 dong s& thuc
hién chuyén tra cho Cong ty TH.

Mic du Hop dong sira chita 6to s6: 01-10/2018-HPBDSC ngay 05/8/2019,
Cong ty B khong ky, nhung cin clr vio cac tai liéu ching ctr di vién dan trén, thi
Cong ty B ¢6 nghia vu hoan tra s tién 136.539.659 dong stra chita xe cho Cong ty
TH. Viéc Cong ty B tu can trir ng phi Bao hiém, 1 quan hé giita Cong ty B va
Cong ty TH.

Viéc thoa thuan chuyén giao nghia vu thanh toan cua Cong ty TH cho Coéng
ty DT chua duoc bén Cong ty B dong v, tir d6 ddn dén viéc Cong ty B da ty can trir
ng phi bao hiém cta Cong ty TH, 1am anh hudéng dén quyén va loi ich hop phap
cua Cong ty DT.

Vi vy, theo Hop ddng, Cong ty TH phai c6 nghia vu thanh toan chi phi sira
chita va thay thé phu tung cho Cong ty DTvéi sb tién 136.539.659 dong 1a phu hop
v6i quy dinh tai cac Piéu 513,515 BLDS. HDXX khong chap nhan khang céo cia
Cong ty TH vé ndi dung nay.

[3] Vé tinh 14i suat: Tai hop dong, cac bén thoa thuan thoi han thanh toan l1a
05 ngay ké tir ngdy nghiém thu va ban giao phuong tién 6t6. Tai phién toa so tham,
Cong ty DT yéu cau tinh tién I&i ké tir ngay 12/8/2019 dén ngay xét xur so tham
ngay 23/6/2022 (02 nam 10 thang 11 ngay) véi mac 13i suat 1a 10%/nam. Tai phién
tda phic tham, Cong ty DT c6 thay ddi vé thoi gian tinh I&i suat ké tir ngay
11/3/2021 @én ngay 05/4/2022 (01 ndm 24 ngay), 18i suat 13 10%/niam véi so tién



11

1a 14.766.208 dong. Xét thay,vé thoi gian va muc 13i suat 1a phd hop véi quy dinh
tai Diéu 306 Luat Thuong mai, Diéu 357 va biéu 468 Bo luat Dan su, nén chip
nhan. Vi vay, cip phic tham sta mot phan Ban an so tham sb: 03/2022/KDTM -
ST ngay 23 thang 6 nim 2022 cua Tda 4n nhan dan huyén H nhu d& nghi cua dai
dién Vién kiém sét la phu hop.

[4] V& an phi phuc thAm: Do cip phtic thim Stra mdt phan Béan an so tham,
nén theo qui dinh tai khoan 2 Piéu 29 Nghi quyét s6 326/2016/UBTVQH14 ngay
30/12/2016 ctia Uy ban thuong vu Qudc hoi quy dinh vé muc thu, mién, giam, thu,
ndp, quan ly va sir dung an phi va 1€ phi Toa an, nguoi khang cao la Cong ty
TNHH TH khéng phai chiu an phi dan sy phtc thim.

Céac phan quyét dinh khac cia Ban an so tham khong bi khang cdo, khang
nghi Hoi dong xét xir khong giai quyét, co hiéu luc phap luat ké tir ngay hét thoi
han khang cao, khang nghi.

Vicac lé trén;

QUYET DINH:

Cin ctr vao khoan 2 Diéu 308 B¢ luat td tung dan su; Diéu 306 Luat thuong
mai; c4c Diéu 357, 468, 513 va 515 Bo luat dan su; Khoan 2 Diéu 29 Nghi quyét s6
326/2016/UBTVQHI14 ngay 30/12/2016 caa Uy ban thuong vu Qudc hoi quy dinh
vé muc thu, mién, giam, thu, ndp, quan 1y va str dung an phi va 1€ phi Toa an.

Khong chap nhan toan bo khang céo ciia Cong ty TNHH TH.

Stra mot phan Ban an so tham sb: 03/2022/KDTM-ST ngay 23 thang 6 nam
2022 cua Toa an nhan dan huyén H, thanh phb Da Ning vé tién 13i suat.

1. Budc Cong ty TNHH TH c6 nghia vu thanh toan cho Cong ty C6 phan B
s6 tién 151.305.867 ddng. Trong d6, thanh toan theo hop dong 1a 136.539.659
d6ng va tién 14i phat sinh 13 14.766.208 dong.

Ké tir ngdy nguoi duge thi hanh 4n c6 don yéu cau thi hanh 4n, néu nguoi
phai thi hanh 4n cham thyc hién nghia vy thi con phai chiu khoan tién 14i theo mirc
141 suat thoa thuan cua cac bén nhung khong vuot qua muc 13i sut theo quy dinh
tai khoan 1 Diéu 468 B luat dan sy, néu khong c6 thoa thuan thi thuc hién theo
quy dinh tai khoan 2 Diéu 468 Bo luat dan su tuong ung voi s6 tién cham thi hanh
an tai thoi diém thanh to4n.

2. V& &n phi kinh doanh thuong so tham:

cong ty TNHH TH phai chiu la: 7.565.293 dong, nhung duoc khau trir vao sb
tién tam mg 4an phi 300.000 déng da nop theo bién lai thu sé 0004145 ngay
27/12/2021 tai Chi cuc Thi hanh an dan sy huyén H. Céng ty TNHH TH con phai
tiép tuc chiu an phi kinh doanh thuong so tham con lai 1a: 7.265.293 dong.
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Hoan tra cho Cong ty Co phan P sé tién tam tng an phi 4.010.000 dong da
nop theo bién lai thu sé 0008236 ngay 10/5/2021 tai Chi cuc Thi hanh &n dan sy
huyén H.

3.Vé an phi dan sy phtic thim: Cong ty TNHH TH khong phai chiju. Hoan lai
300.000 dong tam tng an phi phuc tham cho Cong ty TNHH TH d4 ndp theo bién
lai thu s6 0004447 ngay 06/7/2022 cta Chi cuc Thi hanh an dan sy huyén H, thanh
phd Pa Nang.

Céc phan quyét dinh khac ciia Ban an so tham khong bi khéng cdo, khang
nghi Hoi dong xét xir khong giai quyét, co hiéu luc phap luat ké tir ngay hét thoi
han khang cao, khang nghi.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an

Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat thi hanh an
dan sy thi nguoi dugce thi hanh an dan sy, nguoi phai thi hanh an dan su co quyén
théa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh an hodc bi
cudng ché thi hanh 4n theo quy dinh tai cac diéu 6,7 va 9 Luat Thi hanh an dan su;
thot hi¢u thi hanh an dugc thuc hién theo quy dinh tai diéu 30 Luat Thi hanh an
dan su.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM
-VKSND TP. Pa Ning; THAM PHAN - CHU TQA PHIEN TOA
-Chi cuc THADS huyén H;

-TAND huyén H;

-Céac duong su;
-Luu ho so vu an.

D6 Thi Thiy Niing



