TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH LANG SON Doc 1ap — Tw do — Hanh phuc

Ban 4n s6: 33/2020/DS-PT
Ngay 12- 5 - 2020
VIV tranh chap quyén sir dung dit,
yéu cau thao d& cong trinh trén dat

NHAN DANH
NUGOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH LANG SON

- Thanh phéin Hpi dong xét xir phiic thdm gém c6:
Thdm phdn - Chii toa phién toa: Ong Chu Long Kiém.
Thdm phan: Ong Vi Dic Tri;

Ong Loc Son Thai.

- Thu ky phién toa: Ba Nguyén Thi Thanh Xuan - Thu ky Toa an nhan
dan tinh Lang Son.

- Dgi di¢n Vién Kiém sdt nhén dén tinh Lang Son: Ba Nguyén Thi Ngoc
Anh - Kiém sat vién.

Trong cac ngay 11 va 12 thang 5 nam 2020 tai tru s& Toa an nhan dan tinh
Lang Son xét xir phiic tham cong khai vu an thu 1y s6 61/2019/TLPT-DS ngay
17 thang 12 nam 2020 vé viéc Tranh chdp Quyén sir dung dit, yéu cau thao d&
cong trinh trén dat.

Do Ban an dan su so thaflm sO 24/2019/DSST ngay 08 thang 11 nam 2019
cua Toa an nhan dan thanh ph6 Lang Son, tinh Lang Son bi khang céo.

Theo Quyét dinh dua vu an ra xét xur phuc thém s6: 10/2020/Qb-PT ngay
20 thang 01 nam 2020 va Quyét dinh hoan phién toa so 18/2020/Qb-PT ngay 13
thang 02 nam 2020 gitta cac duong sy:

- Nguyén don: Ba Bui Thi S; Pia chi: dudng V, khdi C, phuong C, thanh
phé L, tinh Lang Son; c6 mit.

Pai dién theo uy quyén ctia nguyén don: Cong ty Luat M; dia chi: phd T,
phuong T, quan D.

Pai dién ciia Cong ty Luat M: Ba Nguyén Kim N; c6 mat; Ong Tran Vin
V; Véng mat.

- Nguoi bdo vé quyén va loi ich hop phdp cia nguyén don: Ong Lé Dinh
V — Luat su Cong ty Luat M; cO mat.

- Bi don: Ba Hoang Thi L; Dia chi: Puong V, khédi D, phuong C, thanh
phé L, tinh Lang Son; vang mat.



Nguoi dai dién theo uy quyén cta bi don: Chj Bé Thi D; dia chi: Puong
V, khéi B, phuong C, thanh phd L, tinh Lang Son; viang mat.

- Nguoi bao vé quyén, loi ich hop phdp ciia bi don: Ba Hoang Thi Kim K
— Van phong luat su Kim Khanh; dia chi: duong N, phuong C, thanh phé L, tinh
Lang Son; V:fmg mat.

- Ngueoi ¢6 quyén loi, nghia vu lién quan:

+ Chi Bé Thi D; dia chi: Puong V, khbi B, phuong C, thanh phd L, tinh
Lang Son; Véng mat.

+ Chi Nguyén Mai A; dai chi: khu A, phuong V, thanh phé L, tinh Lang
Son; ¢6 mat.

+ Chi Nguyén Mai H; dai chi: khéi D, phuong C, thanh phé L, tinh Lang Son
Véng mat.

+ Chi Nguyén Thuy D; dia chi: khoi B, phuong b, thanh phé L, tinh Lang
Son; Véng mat.

+ Anh Nguyén Binh V, anh Nguyén Phu Q; cung dia chi: duong V, khéi
C, phuong C, thanh phd L, tinh Lang Son; déu vang mit.

Pai dién theo uy quyén cta nhitng ngudi c¢6 quyén loi, nghia vu lién
quan: Cong ty Luat M. Pai dién cua Cong ty Luat M: Ba Nguyén Kim N; ¢c6
mat; Ong Tran Vian V; Vang mat.

+ Anh Nong Tuan A; Dia chi: duong C, khdi B, phudng C, thanh phé L,
tinh Lang Son,; Véng mat.

+ Anh Nong Vin D; Pia chi: Khéi B, phuong C, thanh phd L, tinh Lang
Son; vang mit.

+ Anh Nong Van Q, chi Nong Thi B va chi Nong Thi T; Cung dia chi:
Puong P, Khdi D, phuong C, thanh phé L, tinh Lang Son; déu vang mit.

- Nguoi khang cao: Ba Bui Thi S la nguyén don.

NOI DUNG VU AN

Theo ban &n dan sy so tham, cac tai li¢u co6 trong ho so vu an, 1o1 khai cua
cac duong su ndi dung vu an dugc tom tat nhu sau:

Theo don khéi kién ngay 25/12/2018, don bd sung don khoi kién ngay
16/01/2019, ban tu khai, bién ban lay 101 khai, nguyén don ba Bui Thi S; Nguoi
bao vé quyén va loi ich hop phap cua nguyen don va nhiing nguoi c6 quyén loi
nghia vu lién quan trinh bay: Nguon goc 05 sao rugng bac thang tai xu dong
Khon Nua; dia chi: tai Puong V, khéi D, phuong C, thanh phd L di cap Gidy
chtmg nhan QSDD sb 0: 229992 dbi voi dién tich At thuc té 1a 1.540,4 m?,
thudc thira dat s6 136, 147 t& ban d6 s6 65 do bd me chong ba Bui Thi S dé lai,
gia dinh ba Bui Thi S da quan ly, st dung lién tuc.

Nam 1960, b6 chong ba Bui Thi S di gop toan bo dién tich dat trén vao
Hop tac xa nong nghiép Pai Thang (HTX) dé canh tac tap thé. Nam 1976, dién
tich dat ndy dugc HTX san thanh mit phang trong hoa mau. Ngay 17/3/1989,
chong ba Bui Thi S 1a 6ng Nguyén Tién L qua doi. Pén cudi nam 1989, thuc
hién Nghi quyét 10-NQ/TW ngay 05/4/1988 ctia Bo chinh tri vé d6i méi quan 1y
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kinh t€ néng nghiép (Chinh sach khoan 10), HTX da tré lai toan bo dién tich dat
trén cho Ba Bui Thi S dé canh tac.

Nam 1994, UBND thi xa Lang Son dé ban hanh Quyét dinh 403UB-QD, theo
d6 giao cho ho gia dinh ba Bui Thi S 5 sdo dat trong mau tai xr dong Khon Nua.

Néam 1999, UBND thi x4 Lang Son da cap Gidy chimg nhan QSDP s 0:
229992, theo d6 cong nhén cho ba Bui Thi S quyén sir dung doi voi dién tich dat
thuc té 1a 1.540,4 m?, thudc thura dat s6 136, 147 to ban do so 65.

Sau mot thoi gian canh tac ba Bui Thi S ¢ cho 6ng C, chdng ba Hoang
Thi L muon khoang 100m? dat dé tréng trot, bu lai ong C s& ho trg ba Bui Thi S
trong viéc trong nom hoa mau tréng trén dién tich dat con lai. Khi c6 nhu cau sir
dung, gia dinh ba Bui Thi S d4 nhiéu lan dé nghi ho 6ng C hoan tra lai dat cho gia
dinh ba. Tuy nhién, khi 6ng C chét, ba Hoang Thi L cung gia dinh khong nhiing
khong tra lai ma con tiép tuc 1an chiém dét va xdy nha sinh song trén manh dét nay.
Hién ba Hoang Thi L dd xdy dung mot can nha cdp 4, mai lgp proximang, phia
trude san lang x1 mang va mai lop ton.

Vi vay, ba Bui Thi S khoi kién dé nghi Toa 4n giai quyét cong nhan ba B
Thi S duoc quan 1y, sir dung dién tich dét tranh chap khoang 170 m? thudc thira dat
s6 136, to ban d6 sb 65, tai Buong V, khéi B, phuong C, thanh phé L. Sau khi xem
xét tham dinh tai chd va do dac, theo trich do ngay 24/6/2019 caa Trung tam Cong
ngh& Thong tin Tai nguyén va Moi truong, So Tai nguyén va Mai truong tinh Lang Son,
hé toa d6 VN 2000, khéi Pai Thang, tor s6 65 (418.472-9-5), dt tranh chap c6 tong dién
tich 193,8 m?. Do vay ngay 16/9/2019 ba Bli Thi S rut yéu cau doi 100m? dat ba
Hoang Thi L dang sir dung trong tong s6 193,8 m?, chi yéu cau ba Hoang Thi L
tra lai dién tich dat 93,8 m?

Nguoi dai dién theo iy quyén va nguoi bao vé quyén va loi ich hop phap cta bi
don ba Hoang Thi L trinh bay:

Tu trudc nam 1953, gia dinh ba Hoang Thi L da st dung manh dat tai
dudng Vi thudc khdi B, phuong C, thanh phd L dé trong mau, dén nim 1960 c6
phong trao HTX, gia dinh ba Hoang Thi L dwa d4t vaio HTX Pai Théng quan ly
chung theo diéu 1¢ HTX nong nghi¢p. Nam 1988, HTX Dai Thang giai thé, gia
dinh ba Hoang Thi L tiép tuc quan Iy va st dung manh dét nay dé canh tac trong
mau. Nam 2013, gia dinh ba Hoang Thi L ciing di c¢6 don xin cip gidy ching
nhan QSDD, nhung do ba Bui Thi S ¢6 don tranh chap, nén nay ba Hoang Thi L
chua dugc cép gidy ching nhén quyén sir dung dat. Nam 2003, gia dinh ba Hoang
Thi L xdy dung ngdi nha cap 4 trén thira dat cia gia dinh dang quan 1y dé sinh
song cho dén nay. Gia dinh ba Bui Thi S c6 dét giap véi khu dat nha ba Hoang
Thi L nhung khi ba Hoang Thi L x4y nha ¢ khong ai c6 ¥ kién gi. Nay ba Bui Thi
S khoi kién yéu cau ba Hoang Thi L tra lai 170 m? dét, thudc thira dat sd 136, to
ban d6 65 co dia chi tai Puong V, khéi B, phuong C, thanh phd L ba khong dong
¥ v6i yéu cau khai kién ctia ba Bui Thi S

Vé6i nhitmg ndi dung trén, Ban an dan su so thim s 24/2019/DS-ST,
ngay 08 thang 11 nam 2019 cua Tda 4n nhan dan thanh phd Lang Son, di cin cir
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céc Dicu 17; khoan 1, 2 Pieu 26; Dicu 100; Dieu 166; Dicu 170; Dicu 203 clia
Luat bat dai. Di€u 163, Di¢u 164 va Di€u 166 cua Bo luat Dan sy. Khoan 1 Bi¢u
147; khoan 1 Piéu 157; Piéu 158; khoan 1 Piéu 165; Piéu 166; Piéu 227; Piéu
228; Piéu 244; Piéu 271 va Piéu 273 cua B0 luat T tung dan sy. Khoan 1 Piéu
26; d}em a khoan 2 Piéu 27 Nghi quyét 326/2016/UBTVQH 14, ngay 30/12/2016
cta Uy ban Thuong vu Quoc hoi quy dinh vé mac thu, mien, giam, thu, ndp, quan
ly va sur dung an phi va 1€ phi Toa an.

1. Khong chap nhan yéu cau khoi kién cua ba Bui Thi S vé viéc doi quyén
quan ly, st dung dién tich dat tranh chap va yéu cau thao dd, di doi tai san trén
di,én tich dat tranh chap 93,8 m? (dat chua c6 so th1j1’a, thudc to ban do6 dia chinh
s0 65) tai Puong V, khoi D, phuong C, thanh phd L, tinh Lang Son do ho ba
Hoang Thi L dang quan 1y, st dung vi khong c6 can ctr phap luat.

2. Ho ba Hoang Thi L tiép tuc quan 1y, st dung dbi véi dién tich dat 193,8 m?
(trong dQ c6 93,8 m? d,ét tranh chat, toan by djén tich dat chua co6 so thil:a, thudc
to ban do dia chinh s6 65) tai Puong V, khoi D, phu(‘)'ng C, thanh pho L, tigh
Lang Son (trén trich do ky hi¢u 1a thira ABCD), dat c¢6 cac canh va huéng ti€p
giap:

+ Hudng Pong giap dudong déo V, khdi D;

+ Hudng Tay giap dat ba Bui Thi S (thira s6 346);

+ Huéng Nam giap dat ba Bui Thi S (thta sé 147);

+ Hudng Bic giap duong V, khéi b.

(Dién tich, canh va hudng tié'p gidp cua dat tranh chap thé hién trén Trich
do 2019- H¢ toa do VN2000, khoi Dai Thang, to so 65 (418.472-9-5) ngay
24/6/2019 cua Trung tam Cong nghé thong tin Tai nguyén va Moi trueong thudc
So Tai nguyén va Moi truong tinh Lang Son kem theo ban an).

Ho6 ba Hoang Thi L c6 nghia vu dén co quan Nha nudc c6 thim quyén
thuc hién thu tuc cia nguoi st dung dat theo quy dinh cua phép luat vé dat dai.

_ 3. Dinh chi xét xir doi v6i phan yéu cau cia ba Bui Thi S vé viée doi
quyén quan ly, sit dung doi véi 100 m? dat ndm trong dién tich dat tranh chap
193,8 m?

_ Ngoai ra, Ban an con quyét dinh vé chi phi t6 tung, nghia vu chiu an phi va
quyén khang cao ctia cac duong su.

Trong thoi gian luat dinh ngay 11/11/ 2019, ba Bui Thi S khang c4o yéu cau
Toa an cap phic tham gidi quyét budc bi don tra lai 93,8m? dit tranh chip to
thira s6 136, to ban do s6 65, dia chi: Puong V, phuong C, thanh phé L va budc

ba Hoang Thi L thédo d& céc cong trinh xay dyng trai phép ludt trén dién tich dat
tranh chap.

Tai phién toa phtic thim: ba Bui Thi S gitt nguyén ndi dung khang cio.
Y kién cua ngudi bao vé quyén va loi ich hop phap cho nguyén don va
ngudi dai dién theo uy quyén ctia nguyén don: Ngudn gdc dat 1a cua gia dinh ba
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Bui Thi S, ¢6 xac nhan cua nhitng ngudi cao tudi sinh séng tal noi tranh chép, co
tén trong sb dia chinh, s6 muc ké, dugc cap gidy ching nhan quyén st dung dat;
c6 bién ban giao dat; gia dinh ba Hoang Thi L cho rang dat tranh chap cua gia
dinh ba Hoang Thi L nhung khong c¢6 tai liéu nao chirng minh, khong c6 ai lam
chtng. Viéc diéu chinh giam dién tich dat cua gia dinh ba Bui Thi S la khdng
dung vi diéu chinh giam hai 1an mdi lan 100m?; lan diéu chinh nim 1994 13
100m? sau d6 cap gidy chimg nhan quyén st dung dat vao nam 1999 13 ding;
lan diéu chinh giam 100m? vao nim 2009 1a khéng dung; nim 2019 khi do dac
gia dinh ba Bui Thi S thiéu dién tich 100m? dat, so véi dién tich dat da ghi trong
gidy chung nhan quyén st dung dit, ddy 1a hau qua cua diéu chinh nam 2009.
Tai toa, ba Bui Thi S khiang dinh nim 1989 gia dinh ba Bui Thi S cho 6ng C
muon khoang 100m? dit nhung khong 1am gidy to; dén ndm 2000 doi dat, doi
nhiéu lan khong tra; sau d6 3 dén 4 nim c6 lam don 1én Uy ban nhan dan
phudng Chi Liang, thanh phd Lang Son, tinh Lang Son nhung gia dinh ba Hoang
Thi L khéng 1én; dén nam 2018 dugc Uy ban nhan dan phudong Chi Lang, thanh
phé Lang Son, tinh Lang Son hoa giai khong thanh; sau d6 da khai kién ra Toa.

Y kién ciia ngudi co quyen loi nghia vu lién quan Nguyén Mai A: Nhat tri
¥ kién cua nguoi bao v¢ quyén va loi ich hop phap cho nguyén don va nguoi dai
dién theo ty quyén cua nguyén don.

Y kién cua dai dién Vién kiém sat nhan dan tinh Lang Son:

Vé t6 tung: Qua trinh thu ly, giai quyét vu an tai cap phac tham va tai
phién toa phuc tham, Tham phan, Hoi dong Xxét xu, Thu ky phién toa va cac
duong su chap hanh dang quy dinh cta phap luat to tung dan suy.

7 Vé khang cao cia ngudi khang cdo: Ba Bui Thi S khang céo Ban 4n so
tham trong thoi han luat dinh, do do, khang cao hop 1€.

Quan diém vé viéc giai quyét vu an: Ba Bui Thi S tranh chap véi ba Hoang
Thi L dién tich dét theo két qua xem xét tham dinh tai chd 1a 193,8m? thudc mot
phan thira 136 to ban d6 dia chinh 65. Hién nay, chua duoc cip gidy chimg nhan
quyén st dung dat cho ai, do ba Hoang Thi L dang quan 1y, stt dung. Tai phién
tda so tham ba Bui Thi S rat mdt phan yéu cau khoi kién dién tich 100m? dat nén
Tda an cip so tham di dinh chi yéu cau nay. Ddi véi dién tich 93,8m?trén dat c6
cac cong trinh gdm nha, bép do ba L xay dung nam 2003 va mot sb cong trinh
phu tro khac; thi ba Bui Thi S yéu cau dugc quan 1y, sir dung va budc ba L phai
thao d& cong trinh trén dat.

Ba Bui Thi S cho rang dét tranh chap 13 ctia bé me chong ba va dugc cip
lai cho gia dinh ba quan 1y sir dung theo quyét dinh 403/UB-QP ngay 27/6/1994
ciia UBND thj xa Lang Son. Nam 1989, ong C chdng ba L muon khoang 100m? dat
dé canh tac, sau d6 khong tra dat ma con 1an chiém thém cua ba. Ba Bui Thi S cho
rang d4t tranh chap thudc thira dat 136 va nam trong dién tich dat ma ho gia dinh ba
duoc UBND thanh phé giao cho tai thoi diém do 1a 1.272,2m2 Nhung ba Bui Thi S
khong dua ra duoc tai liu, can ctr vé viéc cho ong C muon d4t nhu ba trinh bay ma
cho rang c6 nhimg nguoi 1am chimg (14 ngudi gia biét viéc cho muon dat). Trude do,
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ba Bui Thi S x4y 01 tudng gach 1am rdnh thoat nudc trén thira dat sd 346 giap
tuong nha & vé hudng Tay.

Ba Hoang Thi L cho rang dét tranh chap 13 cta gia dinh ba tir nim 1953 d4 canh
tac trong mau, dua dat vao HTX quan 1y roi 1y lai dét canh tac va tiép tuc trong mau.
Pén nam 2003 thi ba L xdy nha nhung Ba Bui Thi S khong c6 ¥ kién.

Loi trinh bay cua ba L 13 dung véi hién trang cac cong trinh trén dat dugc gia
dinh ba L xay dung nam 2003 va nam 2008 ba Bui Thi S cling xdy dung mét ranh
thoat nudc bing gach ba banh lam ranh giéi. Nhu vay, thuc té 13 02 bén déu da thira
nhin quyén quan ly vé dién tich dat ctia nhau, vi khi 02 bén xay dung deu khong ai ¢o
y kién gi. Chi ¢én ndm 2012 ba L di ding ky cap glay chimg nhén quyén st dung dat
thi méi biét co tranh chip nén chwa duge cap gidy chimg nhan. Mit khac theo quy
dinh phép luat dat dai thi trudc thoi diém nam 1993 ba Bui Thi S khéng co quyen SO
hiru ca nhan vé dat dai nén Nha nudc khong thura nhén ca nhan cho muon dat, do do
co co sO khang dinh ba L da quan ly, str dung 6 6n dinh dét lién tuc tir trude nam 1993
va hién nay van dang tiép tuc quan 1y nén khong co can cir chip nhan yéu cau cta ba
Bui Thi S.

Theo glay chimg nhéan quyen str dung dét ngay 24/6/1999 (BLO5) thi ba Bui Thi S duoc
cap 1.5404m? ddi voi 02 thira dét sb 136 va 147 1 ban d6 65. Trong d6 thita 136 ¢6 dién tich
1.272,2m? dat. Bén ndm 2009 Nha nude da diéu chinh lai dién tich cia thita dat 136 ctia ba BUi
Thi S theo QD 260/QD-UB-XD ngay 07/02/2002 thi dién tich thira 136 chi con 871,1m? Ngay
24/3/2019 ba Bui Thi S lai co don va duge phép tach thira dat 136 thanh 09 thia dat, trong do
Cong ty da H mua 06 thira, ba Bui Thi S sir dung 02 thira va con gai ba Bui Thi S str dung 01
thtra (Thua 338 = 94 m?; 339 = 91,8 nv%; 340= 83,1 n?; 341= 84,9 nv; 342= 85,5 m?; 343=86,1
m?, 344= 86,8 ?; 345= 87,1 m? 346= 864 ?; phan dat con lai cua thira 136 12 85,4m?) nhu vay
tong 09 thira dét cua ba BUi Thi S 12 871,1m? bang ding dién tich dat con lai sau khi Nha nudc
thu hoi va diéu chinh giam.

Mit khac, theo Bién ban giao nhan dat ngay 04/7/1994 (BL157;158) cua
UBND phuong Chi Ling va co quan chuyén mon ghi manh tht nhat (thia 136
hién nay) co dién tich 1.427.2m?, phia Bic giap duong Qudc 19, phia Nam giap
ruong 6ng Ctru va manh thira 2 (thtra 147) , phia Dong gidp manh 100m? ctia dng C
(N6ng Vin C), phia Tay giap dat ong Sinh.

Tai cap so tham do Toa 4an khong thu thap tai liéu dé xac dinh vé loai dat
dang tranh chap 1a dat gi, c6 duoc xem xét quyén quan 1y, sir dung hay khong?
nhung Béan an so tham da bac yéu cau khai kién ctia ba Bui Thi S, giao toan bd
dién tich dét tranh chap trong d6 co dién tich &7 ,7m? 1a dat giao thong nhu da
noi ¢ trén cho bi don ba L tlep tuc quan ly la chua dam bao trong viéc thu thap
danh gia chimg cu. Tai cAp phtic thim di thu thip tai liéu la cong van so
627/UBND-TNMT ngay 24/3/2020 cta Uy ban nhin dan thanh phd Lang Son
qua do xac dinh s6 liéu cu thé dién tich dat cac duong sy tranh chép, thé hién
trén so hoa 1a 106,1m? thudc mot phan thira 136 va dién tich dat 87,7m? thudc
mot phan thira 133 to ban do sd 65 ban d6 dia chinh do v& nam 1997. Trong d6
106,1m? 1a dat vuon va 87,7m? 1a dét giao thong, khong du diéu kién cap gidy
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chirng nhan.

Nhu vay, c6 co sé dé xac dinh dién tich dat tranh chép gitra ba Bui Thi S
va ba Loi la 106, 1m? do ba Hoang Thi L dang quan Iy va sir dung, do d6 Toa an
cap so thim tuyén giao cho ba L tiép tuc quan Iy 1a dang. Nhung ban an so tham
tuyén giao cho ba L quan ly 193, 8m? 1a khong dung, can sira ban an so tham,
tuyén giao cho ba L dugc tiép tuc quan 1y 106,1m?.

Nhu vay, khong cé can cu dé chép nhan khang cdo cua ba Bui Thi S
nhung v6i nhirng thiéu sot cua Toa an cp so tham, dé nghi Hoi ddng xét xtr sira
ban an so tham s6 24/2019/DS-ST ngay 08/11/2019 cua Toa 4n nhan dan thanh
phé Lang Son, tinh Lang Son nhu di phan tich ¢ trén.

NHAN PINH CUA TOA AN:

[1] Can ctr vao ching cu, tai liéu di dugc tham tra tai phién toa; can ca
két qua tranh luan tai phién toa, trén co so xem xét day du, toan dién cac chang
ctr; v kién cua cac duong su, Kiém sat vién va nhimg ngudi tham gia té tung
khéc tai phién toa. Hoi dong xét xir nhan dinh:

[2] V& t6 tung: Toa an da triéu tap hop 1é cac bén duong su va lan xét XU
nay da duoc triéu tap 1a lan tha 2 _nhung bi don, ngudi dai dién theo uy quyen
cua bi don va nhitng nguodi c6 quyen lo1 nghia vy lién quan phia bi don van vang
mat khong co ly do. Cén ctr diém b khoan 1 Diéu 227 cta Bo luat TH tung dan
su nam 2015, Toa an tién hanh xét x{r ving mat nhimg nguoi nay. Nhimg ngudi
co quyen loi nghia vu lién quan phia nguyén don vang mat nhung da co uy
quyén va bén duoc Gy quyén co mit tai Toa.

[3] Tai phién toa phuc tham, nguyén don ba Bui Thi S gilr nguyén yéu cau
khang c4o; do cép so tham xac dinh dién tich dat tranh chap 93,8m? Ia khong
chinh xac nén nguyén don co sy thay doi, yéu cau budc ba Hoang Thi L tra lai
toan bd 106,1m? dat tranh chap (tai cap so tham xac dinh 93,8m? la khéng chinh
X&c s& duoc phan tich tai phan sau) thudc thira 136, t& ban dd 65, cho gia dinh ba
Bui Thi S; budc ba Hoang Thi L pha d& toan bd cac cong trinh xay dung trén
dién tinh dat tranh chép.

[4] Hoi dong xét xur thay rang: Toa &n cap so tham da xac dinh ding quan
hé phap luat, xac dinh day du va dung tu cach nhirng nguoi tham gia to tung.

[5] Trong qua trinh giai quyét vu an, phan quyét dinh cta Ban 4n so tham
d3 quyét dinh giao cho bi don quan ly, str dung ca phan nguyén don yéu cau
dugc quan 1y, str dung va ca phan dién tich dat nguyén don da rat yéu cau khai
kién, diéu d6 1a sai sot, anh huong dén viéc thi hanh an "Hg ba Hoang Thi L tiép
tuc quan Iy, sir dung doi véi dién tich dat 193,8 m? (trong dé ¢6 93,8 m? ddt tranh
chat, toan b dién tich dit chiea cé sé thira, thudc to ban dé dia chinh sé 65)",
Toa an cip so tham can nghiém tic rat kinh nghiém. Toa an cdp phiic tham da
c6 cong van sd: 140/CV-TDS ngay 10/3/2020 yéu cau Trung tdm Cong nghé
thong tin Tai nguyén va Moi truong thudéc S¢ Tai nguyén va Moi truong tinh
Lang Son thuc hién viéc xac dinh cu thé vé phén dién tich dat tranh chép; két
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qua dugc cung cap manh trich do dé tir d6 xac dinh duge dién tich cu thé 1a phan
dat tranh chap nguyén don yéu cau dugc quan 1y, st dung 12 106,1 m? thudc mot
phan thira s6136, to ban dd dia chinh s 65, ban d6 dia chinh do vé nam 1997(
sau khi diéu chinh nam 2009 dit chua co s thira, thudc to ban dd dia chinh sb
65); (trén trich do ky hiéu la thira 136.1 1a hinh ABCGFE) va phan nguyén don
da rat yéu cau khoi kién 1a 87,7 m? thuoc mot phan thira s6133, to ban dd dia
chinh sd 65, ban d6 dia chinh do v& nam 1997; (trén trich do ky hiéu 1a thira
133.1 12 hinh CGFED). Nhu viy, can sira Ban an so tham, dinh chi xét xir d6i
v6i phan ba Bui Thi S rat yéu cau khai kién tir cap so tham 1a 87,7 m? thudc mot
phan thira s6133, to ban d6 dia chinh sd 65, ban d6 dia chinh do v& nim 1997,

(trén trich do ky hi¢u 1a thtra 133.1 la hinh CGFED). Tuong ty nhu vay cling can
stra Ban 4n so tham ddi véi dién tich dat tranh chap ma nguyén don yéu cau
duoc quan 1y, st dung 1a 106,1 m? thudc mot phan thira s6136, t& ban d6 dia
chinh s6 65, ban d6 dia chinh do v& nim 1997 ( sau khi diéu chinh nim 2009 dat
chua c6 s6 thira, thudc to ban d6 dja chinh sé 65); (trén trich do ky hiéu 1a thira
136.1 la hinh ABCGFE).

[6] Tda 4n cip so tham, khi giai quyét vu an, xac dinh dugc mot phan dién
tich dat tranh chap chua duoc cap gidy chimg nhan quyén st dung dat nhung da
khéng c6 trao d6i thong tin v6i Uy ban nhan dan thanh phd Lang Son vé tinh
trang thura dat, quy hoach, ké hoach su dung dat 1a thiéu sot, can rat kinh
nghiém. Dé khic phuc thiéu sét ctia cip so tham, Toa an cip phuc tham, di co
cong vin s6 115/CV-TDS ngay 03/3/2020 dé lam rd ndi dung trén va da duoc
Uy ban nhan dan thanh phé Lang Son, tinh Lang Son, tra 10i tai cong van sb
627/UBND-TNMT ngay 24/3/2020, c6 ndi dung: Hién tai khu dat 87,7 m? thuodc
mot phan thira s6133, to ban dd dia chinh s 65 phuong Chi Lang, loai dat: GT
(Giao thong), ban d6 giai thira 299 do dac nam 1988 cting thé hién 13 1a dat giao
thong. hién tai khu dat khéng du diéu kién cap glay chimg nhan quyén st dung
dat. Do d6, viéc quyét dinh thu hoi, giao dat, cap gidy chung nhén quyén su
dung dat, budc thao d&, xir Iy cong trinh trén dat s& do Uy ban nhan dan thanh
phé Lang Son, tinh Lang Son, xem xet va quyét dinh theo quy dinh cua phap
luat, khong thudce thAm quyén giai quyét ctia Toa an. Toa an cap so tham khong
dua Uy ban nhan dan phuong Chi Lang, thanh phd Lang Son, tinh Lang Son
tham gia v6i tu cach 1a ngudi c6 quyén loi nghia vu lién quan la thiéu sot. Tuy
nhién trong vu an nay, nguyén don da rut yéu cau khoi kién doi voi phan dat
giao thong nay ngay tur cap so tham va cac bén duong sy khong khang co, nén
khong anh hudng tdi quyén loi cua cac bén duong su.

[7] Xét khang cdo cua nguyén don, Hoi ddng xét xir nhan thay:

[8] Tai bién ban giao dat ngay 04/7/ 1994 cua UBND phuong Chi Lang va
Co quan chuyén moén ghi manh thir nhat (thtra 136 hién nay) c6 dién tich
1.427,2m?, phia Dong gidp manh 100 m? cua dng C (Nong Vin C), phia Tay giap
dat 6ng Sinh (hién 1a thira 110 ctia 6ng Nguyén Van T), phia Bic giap duong Qudc

16 (nay la duong V), phia Nam giap ruéng 6ng C va manh thira 2 (thira 147 cua Ba
Bui Thi S hién nay). Ngay 24/6/1999 ba Bui Thi S duwgc UBND thi x4 Lang Son (nay
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1a UBND thanh ph Lang Son) cip gidy ching nhan QSDP d6i véi dién tich
1.540,4m?, trong d6 thira 136 1a 1.272,2 m? va thira 147 1a 268 2m2 Nhu vy, ngay tir
khi giao thtra 136 da ghi 1 ranh gi6i phia Pong gidp thira 100m? cta éng C (chdong
ba Hoang Thi L) va cho dén nay ranh giéi thira 136 va thira dat caa ong C khong
thay doi.

[9] Theo Quyét dinh s6 260/QP-UB-XD ngay 07/02/2002 cia UBND
tinh Lang Son dé xay dung, cai tao duong giao thong duong V, phuong C thi ba
Bui Thi S bi thu hdi 301,1 m? tai thira 136 va diéu chinh giam 100m? cua thira
136 khi thuc hién viéc do dac ban do sai, do do thtra 136 cua ba Bui Thi S con
lai 1a 871,1m?; viéc diéu chinh nay duoc ghi vao gidy chimg nhan QSDD di cap
cho ba Bui Thi S Ngay 05/01/2009 ba Bui Thi S c6 don xin tach thua 136 thanh
10 thura. Tai cac bién ban xac dinh ranh gigi, moc gigi khi tach thua (ngay
09/01/2009 va ngay 20/02/2009, kém trich luc ban do khi tach thira) déu thé hién
gidp thira s6 136 1a thira d¢at 100 m? caa 6ng C, bién ban c¢6 chix ky cua ba Bui
Thi S, chir ky can b co quan chuyén mén, chit ky cac ho co dat giap ranh va
X4c nhan cia UBND phuong Chi Liang. Cac thtra duogc tach tir thira 136 gom:
Thira 338 = 94,0 m?; 339 = 91,8 m?; 340= 80,0 m?; 341= 83,5 m? 342= 84,9
m?; 343= 85,5 m?; 344= 86,3 m?; 345= 87,1 m?; 346= 87,0 m?; phan dat con lai
cua thira 136 la 91m2 tong 1a 871,1m2. Ngay 23/02/2009 ba Bui Thi S c6 don dé
nghi chuyén phan dat con lai cua thira dat s6 136 cii vao 6 thtr 8, thanh thia 136
méi ¢6 dién tich 85,4m2. Ba Bui Thi S di ban 07 thua (thtra 338 ban cho ong
Diing tru tai Pong Piang, tir thira 339 dén thira 343 ban cho Cong ty da H, con gai
Ba Bui Thi S 1a Nguyén Mai H st dung thira 344, ba Bui Thi S sir dung 02 thira
345 va 346. Té)ng dién tich cac thira dd ban va sb dién tich con lai cta thua 136
(khong bao gom dién tich ba Hoang Thi L dang s dung) bang dién tich di ghi
trong gidy chimg nhan QSDD cta Ba Bui Thi S. Tir d6 c6 thé thiy rang dién tich
dat tranh chép (trong d6 manh 100m? ciia gia dinh ba Hoang Thi L) hién nay khong
nam trong thira ¢4t ma ba Bui Thi S da duoc gidy chimg nhan QSDP. Ba Bui Thi
S cho rang 100m? dat ho ba Hoang Thi L dang st dung 13 thudc thira 136 cia gia
dinh Ba Bui Thi S cho 6ng Nong Vin C (chong ba Hoang Thi L) muon nhung
khong lam thanh van ban.

[10] Nhu vay, sau khi diéu chinh giam dién tich trong thira 136 thi dién tich
dat tranh chap 106,1m? khong nam trong thira s6136, to ban d6 dia chinh s6 65, ban
d6 dia chinh do v& nim 1997( sau khi diéu chinh nim 2009 dat chua co sb thira,
thudc to ban do dia chinh sb 65).

[11] Ké tir khi Nha nudc giao dat cho hd ba Bui Thi S ndm 1994 va cép gidy
ching nhan QSDD cho ba Bui Thi S nam 1999; ba Bui Thi S thira nhan viéc
UBND thanh phd Lang Son cép gidy chig nhan QSDP la diing trinh tir, tha tuc va
dang ddi tuong theo quy dinh cua phép ludt. Tir khi ba Bui Thi S dugc giao dat nam
1994, dén khi dugc cdp gidy ching nhan QSDD, khi ba Bui Thi S tach thira 136 va
cho dén nay khong c6 ai tranh chap. Ho ba Bui Thi S va cac ho lién ké (trong d6 c¢6 ho
ba Hoang Thi L) khéng c6 ai khiéu nai vé trinh ty, thu tuc cap gidy chimg nhan QSDD
ctia co quan c6 thAm quyén cho ba Bui Thi S. Gia dinh ba Bui Thi S va gia dinh ba
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Hoang Thi L st dung dién tich d4t ciia minh 6n dinh, lién tuc da nhiéu nim. Nim
2008 ba Bui Thi S ciing da xay 01 tuong gach bé tong lam lam ranh thoat nudc trén
thira dat s6 346 giap tuong nha ¢ vé hudng Tay, gidp tudng nha ba Hodng Thi L, ca
hai bén khong c6 ai tranh chap.

[12] Trudc thoi gian ba Bui Thi S dugc cdp gidy ching nhan QSDD dén
khi ba BUi Thi S tach thtra 136 thi gia dinh ba Hoang Thi L da st dung thira dat
6n dinh. Nam 2003 gia dinh ba Hoang Thi L xay dung ngdi nha trén dat gia dinh
dang quan ly dé sinh sdng cho dén nay, khong ¢ ai tranh chap. Tir khi str dung
dat, hang nam gia dinh ba Hoang Thi L déu thuc hién nghia vu ctia nguoi st dung
dat d6i voi Nha nudc.

[13] Theo chinh sach, phap luat dat dai ciia Nha nudc ta qua cac thoi ky
thi dat dai thuoc s hiru toan dan, do Nha nudc théng nhat quan 1y. Trudc khi
Luat dat dai nam 1993 ra doi Nha nudc khdng xac 1ap quyén sir dung dat cho céa
nhan, ho gia dinh (Luat dat dai 1987). Sau khi Luat dat dai nam 1993 co hiéu
phap luat (ngay 15/10/1993) Nha nudc Xé&c 1ap quyén str dung dat cho ca nhan,
ho gia dinh. Viéc xac lap quyen st dung dat cua Nha nudce cho ca nhan, ho gia
dinh trong thoi ky Luat dt dai nam 1993 c6 hiéu phap luat (ngay 15/10/1993)
cin cir vao qué trinh sir dung dat 6n dinh khong cé tranh chap. Gia dinh ba
Hoang Thi L quan ly, sir dung dat tranh Chép tir ndm 1989 dén nim 2000(theo
loi khai cua nguyén don) khong c6 tranh chap nén thudc truong hop duoc Nha
nudc Xac 1ap quyén sir dung dat theo quy dinh tai khoan 1 Biéu 2 Luat dat dai
nam 1993; khoan 4 DBiéu 50 Luat dat dai 2003.

[14] Ba Bui Thi S cho ring da cho 6ng Nong Van C ( chong ba Hoang
Thi L) muon dat tor ndm 1989 1a khong c6 cén ctr vi thoi diém nay Nha nudc
khong xac 1ap quyén sir dung dat cho cé nhan, ho gia dinh (Luat dat dai 1987)
nén gia dinh ba BUi Thi S khong cd quyén cho ngudi khac muon dat, khong
duoc phap luat cdng nhan.

[15] Tur nhimg phén tich trén, khong c6 can clr chap nhan yéu cau khang
cao qﬁa ba Bui ’Thi S, ho ba Hoang Thi L duoc ti€p tuc quan ly, st dung 106,1
m? dat tranh chap.

[16] Y kién cua dai dién Vién kiém sat tai phién toa phu hop véi nhén
dinh néu trén nén dugc chap nhan.

[17] Y kién cua nguoi bao v¢ quyén va loi ich hop phéap cho nguyén don
va nguoi dai dién theo iy quyen cua nguyén don tai phién toa khong phu hop
v61 nhan dinh néu trén nén khong duoc chap nhan.

[18] V& 4n phi dan su phic tham: Do cap phuc tham sira mot phan Ban an
so thdm nén ba Bui Thi S khdng phai chiu an phi dan sy phac tham theo quy

dinh tai khoan 2 Diéu 29 Nghi quyet 326/2016/UBTVQH 14 ngay 30 thang 12
nam 2016 ciia Uy ban Thuong vu Qudc hoi.

Vi cac 1€ trén,

QUYET PINH:
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Cian ¢t vao khoan 2 Diéu 308, khoan 2 Piéu 309 ctua B luat T6 tung dan
sunam 2015;

Stra mot phan Ban 4n dan sy so tham s6 24/2019/DS-ST ngay 08 thang 11
nam 2019 cua Toa &n nhan dan thanh pho Lang Son tinh Lang Son, cu thé nhu
Sau:

Cin cr khoan 1 Diéu 2 Luat d4t dai ndm 1993; khodn 4 Diéu 50 Luat dat
dai 2003; Diéu 17; khoan 1, 2 Diéu 26; Diéu 100; Diéu 166; Diéu 170; Diéu 203;
ctia Luat Dét dai nim 2013. Diéu 163, Diéu 164 va Diéu 166 cia Bo luat Dan sy
nim 2015; diém b khoan 1 Biéu 227; Diéu 228; Diéu 244 cua BO luat Té tung dan
s nam 2015. Can ctr vao khoan 2 Diéu 29 ctia Nghi quyét 326/2016/UBTVQH 14
ngay 30/12/2016 ctia Uy ban thuong vu Qudc hoi.

1. Khong chap nhan yéu cau khoi kién cta ba Bui Thi S vé viéc doi quyén
quan ly, st dung dién tich dat tranh chap va yéu cau thao dg, di doi tai san trén
dién tic}l dat tranh chap 106,1 m? thudc mdt phan thfIa‘ s0136, to ban do di,a
chinh so 65, ban do dia chinh dq v¢ nam 1997( sau khi di€u chinh nam 2009 dat
chua c6 so thira, thudc to ban do6 dia chinh s6 65); (trén trich do ky hiéu la thira
136.1 la hinh ABCGFE).

2. Ho ba Hoang Thi L dugc tiép tuc quan Iy, sir dung d6i voi dién tich dat
106,1 m? thudc mot phan thf;a s0136, to ban do di,a chinh so QS, ban do dia chinh
dg v& nam 1997 ( sau khi diéu chinh ném 2009 dat chua c6 so thfIg, thudc to ban
do dia chinh s6 65); tai Puong V, khoi D, phuong C, thanh phé L, tinh Lang
Son (trén trich do ky hiéu 1a thira 136.1 la hinh ABCGFE), dat c6 cac canh va
hudng tiép giap:

+ Hudng Pong giap duong déo V, khoi D;

+ Hudng Tay giap dat ba Bui Thi S (thira s6 346);

+ Huéng Nam giap dat ba Bui Thi S (thta sé 147);

+ Hudng Bic giap duong V, khéi P.

(Dién tich, canh va huwdng tiép giap cua dat tranh chap thé hién trén Trich
do s6 34-2019- H¢ toa do VN2000, khoi Pai Thdng, to s6 65 (418 472-9-5) B6
sung theo Céng van sé: 140/CV-TDS ngay 10/3/2020 ciia Toa dn nhdn dan tinh
Lang Son, do Trung tdm Cong nghé thong tin Tai nguyén va Moi truong thuoc
So Tai nguyén va Moi truong tinh Lang Son thuc hién kem theo ban dn).

Ho6 ba Hoang Thi L c6 nghia vu dén co quan Nha nudc co tl‘lén} quyén
thyc hién thu tuc ciia nguoi st dung dat theo quy dinh ctia phap luat vé dat dai.

_ 3. Dinh chi xét xir doi v6i phan yéu cau cia ba Bui Thi S vé vige doi
quyén qgén ly, su dur}g doi voi d‘ién tich dat 87,7 m? thudc mot phan thira s6133,
to ban do dia chinh s6 65, ban do6 dia chinh do vé nam 1997; (trén trich do kem
theo Ban an ky hi¢u 1a thira 133.1 la hinh CGFED).

4. Vé an phi dan sy phuc thim: Ba Bui Thi S khong phai chiu an phi dan sy
phtic tham . Tra lai cho ba Ba Bui Thi S 300.000 dong (bang chit: Ba tram nghin
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dong) tién tam (mg an phi da ndp theo Bién lai s6: AA/2015/0002006 ngay 27
thdng 11 nam 2019 cta Cuyc thi hanh an dan sy thanh pho Lang Son, tinh Lang
Son.

9. Cac quyét dinh khac ctia Ban 4n so thdm vé nghia vu chiu an phi dén sy
so tham khong c6 khang céo, khang nghi da c6 hi¢u luc phép luat ké tir khi hét thoi
han khang cao, khang nghi.

Trudong hop ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan su thi ngudi dugc thi hanh an dan sy, nguodi phdi thi hanh an dan su c6
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, ty nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat Thi hanh
an dan su; thoi hi¢u thi hanh an duoc thuc hién theo quy dinh tai Diéu 30 Luat
Thi hanh an dan su.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an (12/5/2020).1.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- TAND Cp cao HN; THAM PHAN - CHU TQA PHIEN TOA
- VKSND Cép cao HN;

- VKSND tinh LS;

- TAND thanh phb Lang Son, tinh LS.

- Chi cuc THADS thanh phd Lang Son,
tinh LS;

- Céc duong su;

-HCTP, KTNV, THA Chu LOIlg Klém
- Luu hd so vu an; Toa Dan Su.
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