TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO CAN THO Doc 1ap — Tw do — Hanh phuc

Ban an so: 85/2020/DS-PT
Ngay: 29/7/2020
V/v “Tranh chdp vé thiva ké tai san”
] _ NHAN DANH i
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DANTHANH PHO CAN THO

- Thanh phan Hpi dong xét xir phiic thdm géom co:

Thém phdn - Chii toa phién toa: Ong Tran Tuin Qudc

Cdc Thiam phdn: 1/- Ong Nguyén Vian Hai.

2/- Ba Nguyén Thi Thuy Trang.

- Thuw ky phién toa: Ba Dinh Huynh Théai Ngoc - Thu ky Toa &n nhan dan
thanh ph6 Can Tho.

- Dgi di¢n Vién Kiém sdt nhan dan thanh phé Can Tho tham gia phién
toa: Ong V& Québc Thong - Kiém sat vién.

Trong ngay 29 thang 7 ndm 2020 tai tru s¢ Toa an nhéan dan thanh phé Céan
Tho xét xir phtc tham cong khai vu an thu ly s6: 111/2020/TLPT DS ngay 18
thang 5 nam 2020 v& “Tranh chdp vé thira ké tai san”’.

Do ban 4n dan sy so tham sb: 47/2019/DSST ngay 31 thang 12 nam 2019
ctia Toa 4n nhan dan quan Thdt N6t bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xir phiic tham sb: 162/2020/QDPT-DS
ngay 22 thang 6 nam 2020 gitra cdc duong su:

1. Nguyén don: Ba Nguyén Thi H. sinh nam: 1954. Dia chi: khu vyc Théi
An 4, phuong T, quéan T, thanh phé Can Tho.

Nguoi dai dién uy quyén: anh Nguyén Anh T, sinh nim 1996. Dia chi: Lé
Hodng Phong, khu vuc 2, phuong T, quan B, thanh phd Can Tho (Van bdn iy
quyén ngay 12/6/2019).

2. Bi don: Ba Nguyén Thi M. sinh nim: 1974. Dia chi: khu vuc Théi An 2,
phuong T, quan T, thanh phd Can Tho.

3. Ngudi ¢ quyén loi, nghia vu lién quan:

- Ba Nguyén Thi N. sinh nim: 1962. Pia chi: khu vuc Théi An 4, phuong
T, quan T, thanh phd Can Tho. Uy quyén tham gia t6 tung cho: anh Ly Ngoc Th,
sinh nam: 1997. Ngu cung dia chi (vin bdn ity quyén ngay 27/7/2020).

- Ba Nguyén Thi U. sinh nim: 1963. Pia chi: khu vuc Théi An 2, phuong
T, quan T, thanh phé Céan Tho.

- Ba Nguyén Thi K. sinh ndm: 1964. Dia chi: ép 2, xa V, huyén V, tinh
Hau Giang.

- Ba Nguyén Thi D. sinh nim: 1969.

- Ong Nguyén Thanh TN. sinh nim: 1973.

Dia chi: khu vuc Phiic Loc 2, phuong H, quan T, thanh phé Céan Tho.

- Vin phong cdng chieng Th. Dia chi: Quéc 16 91, khu vuc B, phuong P,
quan O, thanh phé Céan Tho.
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Nguoi dai dién theo phép ludt: Ba Th - Cong chung vién.

Nguoi bao vé quyén loi cho bj don va ba Nguyén Thi N: Luét su L, Vin
phong Luat su L Tuén thudc Poan Luat su thanh phé Can Tho.

4. Nguoi lam ching:

- Anh Pham Duy Huy Ph. sinh nim: 1993. Dia chi: duong Nguyén Chi
Thanh, phuong T, quan B, thanh phé Céan Tho.

- Ong Lé& Hung T1. sinh nim: 1967. Dia chi: khu vuc Théi An 4, phuong
T, quan T, thanh phé Céan Tho.

- Ong Nguyén Vian PN . sinh nam: 1959.

-Ong L& Vin G . sinh nam: 1950.

- Ong Bui Cong MH. sinh nim: 1954,

- Ong Nguyén Vin G1. sinh nam: 1966.

- Ba P4 Thi Kim Y. sinh nim: 1976.

- Ba V6 Thi Kim B. sinh nam: 1986

Cung tra tai: khu vuc Thoi An 2, phuong T, quéan T, thanh phé Can Tho.

5. Ngudi khéng cdo: Bi don ba Nguyén Thi M va nhiing nguoi co quyén loi,
nghia vu lién quan ba Nguyén Thi K, ba Nguyén Thi D, ba Nguyén Thi N va ong
Nguyén Thanh TN.

NOI DUNG VU AN:

* Nguyén don ba Nguyén Thi H thong qua ngwoi dai dién theo iy quyén
anh Nguyén Anh T trinh bay:

Cha me cua nguyén don, bj don 1a cu Nguyén Vin S (chét ngay 19/4/2006)
va cu Nguyén Thi E (chét ngay 26/3/2019). Luc sinh thoi, cu S va cu E ¢6 07
nguoi con la: Nguyén Thi H, Nguyén Thi M, Nguyén Thi U, Nguyén Thi N,
Nguyén Thi K, Nguyén Thi D va Nguyén Thanh TN; khéng c6 con riéng hay con
nudi nao khac.

Qua trinh chung séng, hai cu tao lap duoc phﬁn d4t c6 dién tich 1.086m*
(do dac thuc té 472,1m?) thudc thira dat s6 1058, to ban dd s6 06 do cu S (con ¢6
tén Xuan) dung tén S6 muc ké, dat toa lac tai khu vuc Théi An 4, phuong T,
quan T, thanh phd Can Tho. Cu S chét khong dé lai di chuc, cu E chét c6 dé lai
di chuc ngay 07/8/2017. Phan dat do ba H va ba M cung quan 1y sir dung, nén ba
H khoi kién yéu cau duoc huong thira ké theo di chic % dién tich 1 236,05m’
va chia theo phap luat di san con lai cua cu S, moi nguoi dugc 29,5m* (236, 05m’
: 8, trong d6 ¢é cu E dwoe hwéng 01 ky phin va on dinh cho ba H theo di chiic).

* Bi don ba Nguyén Thi M trinh bay:

Ba théng nhat 101 trinh bay cta nguyén don vé cha me, cac anh chi E va tai
san cha me tao 1ap la thura d4t s6 1058 do cu S ding tén S6 muc ké.

Hién nay, ba dang quan ly s dung mot phén thira 1058 tai vi tri B + C theo
trich do s6 33 ngay 04/5/2019. Ba khong ddng v chia di san theo di chiic nhu
yéu cau cta nguyén don. Yéu cau chia di san thira ké theo phap luét va xin dugc
on dinh str dung nhu hién trang do dac thyuc té 12 205,9m’, dong y hoan gia tri ky
phan thira ké cho cac dong thira ké khac.

* Nowoi co quyén loi, neghia vu lién quan:
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+ Ba Nguyén Thi U trinh bay: thdng nhat vé cha me, cac anh chi E va di san
cha me dé lai 1a thura dat s6 1058 do dac thuc té 472,1m? nhu trén. Ba théng nhat
chia di san theo di chuc, phan con lai chia theo phép luat, dong ¥ 6n dinh ky phan
dugc huong cho ba H, khong yéu cau ba H tra gia tri.

+ Céac ba Nguyen Thi N, Nguyen Thi K, Nguyén Thi P va éng Nguyen
Thanh TN trinh bay: thong nhat vé cha me, anh chi E va di san cha me d¢ lai nhu
trén. Cac duong sy yéu cau chia thira ké theo phap luat va nhan gid tri twong tng
ky phan duoc hudng.

+ Vin phong Céng chirng Th trinh bay: ngdy 07/8/2017 theo yéu cau cua
duong su thi ba Th 1a Cong chimg vién cua Van phong co dén dia chi khu vuc
Théi An 2, phudng T dé cong chung di chic do cu E 1ép. Tai thoi diém cong
ching, cu E hoan toan minh man sang sudt, c6 xac nhan cua nguoi ching kién
nén yéu cau xac dinh ban di chic trén 1 hop phap.

Vu viéc hoa gidi khéng thanh nén Toa dn nhdn ddan qudn Thot Not dua ra
xét xir; tai Ban an so tham s6: 47/2019/DS-ST ngay 31/12/2019 da tuyén:

1. Tuyén bé Di chiic do cu Nguyén Thi E ldp, c6 cong chimg ngdy
07/8/2017 la hop phap.

2. Chdp nhdn yéu cdu khéi kién ciia nguyén don ba Nguyén Thi H vé viéc
yéu cau chia di san thira ké doi véi bi don ba Nguyén Thi M.

Xdc dinh:

- Ngwoi dé lai di san la: Cu Nguyén Vian S (chét nam 2006 khéng dé lai di
chiic) va cu Nguyén Thi E (chét nam 2019 c¢é d@é lai di chiic).

- Di san thira ké la quyen sw dung dat tai thira s6 1058 (dién tich thuc té la
472,1m’), to ban do s6 6 do cu Nguyén Vin S (Xudn) diing tén quyén sir dung sé
muc ké dang ky tai UBND phuwong Thudn An, dat toa lac tai khu vuee Théi An 4,
phuong T, qudn T, Tp Can Tho:.

- Nguoi huong thira ké theo di chiic: ba Nguyén Thi H.

- Hang thira ké thir nhdt (thira ké theo phap ludy), gom: ba Nguyen Thi H,
ba Nguyen Thi N, ba Nguyén Thi U, ba Nguyén Thi K, ba Nguyén Thi P, ng
Nguyén Thanh TN va ba Nguyén Thi M.

* Di san dwoc xac dinh va phan chia nhu sau:

- Ba Nguyén Thi H dwoc toan quyén sir dung phan dat dién tich 266,2m’
(ODT) tai vi tri (4) theo Trich do dia chinh so: 33/TTKTTNMT ngay 04/5/2019
ciia Trung tam Ky thudt Tai nguyén Moi truong thanh pho Can Tho.

Ba Nguyén Thi H dwoc quyén sé hitu cdy trong trén ddt (tai vi tri (A) nhie
trich do dia chinh) la 03 cdy Sdu loai D.

Buoc ba Nguyen Thi M c6 nghia vu thdo do di doi mai che tam co di¢n tich
21,12m’ ¢6 két cdu: khung g6 tap, mdi tol, vdch tol, nén xi mang + dat tai vi tri
(A) theo trich do dia chinh.

- Ba Nguyén Thi M dugc toan quyén sit dung phdn dat dién tich 205,9m’
(ODT) tai vi tri (B), (C) theo Trich do dia chinh so: 33/TTKTTNMT ngay
04/5/2019 va tai san gan lién voi dut

Ba Nguyén Thi M dwoc quyén so hitu cdy trong trén dat (tai vi tri (B), (C)
nhu trich do dia chinh) gom: 02 cdy Xodi logi A, 02 cdy Sao logi C, 01 cdy Mit
loai A va 03 cdy Séu loai D.
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- Ba Nguyén Thi M c6 nghia vu thoi hoan gid tri dat cho: ba Nguyén Thi H
s6 tién 26.104.400d va cdc ba Nguyén Thi N, Nguyén Thi K, Nguyén Thi B, éng
Nguyén Thanh TN méi ngu’0’1 s6 tien 23.604.700d

Ba Nguyen Thi H va ba Nguyen Thi M dwoc quyén lién hé co quan cé tham
quyén dé dang ky, xdc lap quyen su dung ddt theo dién tich dwoc sir dung (kem
Trich do dia chinh s6: 33/TTKTTNMT ngay 04/5/2019 va Bién ban tham dinh).

Ngoai ra ban dn con tuyén vé viéc chiu ldi cham thue hién nghia vu, chi phi
tham dinh dinh gid tai san, dn phi so tham va quyén khang cdo cia dwong su.

Ngay 14/01/2020 bi don ba Nguyén Thi M va nhiing nguoi lién quan ba
Nguyen Thi K, Nguyen Thi B, Nguyén Thi N, dng Nguyén Thanh TN khang cdo
yéu cau cap phiic tham triéu tap ong Pham Duy Huy Ph tham gia td tung ddi chét vé
viée 1am chung trong ban di chuc dé tuyén bé di chiic do cu Nguyen Thi E 1ap ngay
07/8/2017 v6 hi¢u; xac dinh cu E khong ¢ dé lai di chuc dé chia thira ké theo phép
luét thira dt 1058 mdi nguoi 1/7 13 di san do cha me dé lai.

Tai phién toa phiic thim, ngudi co khang cdo xac dinh van gitr yéu cau
khang céo; nguyén don van giit y kién nhu da trinh bay tai phién toa so tham;
anh Pham Duy Huy Ph xac dinh anh dugc Van phong Cong chimg Th moi véi
tu cach ngudi lam chimg dén tai nha cu Nguyén Thi E dé chung kién viée cu E
truc tiép néu ndi dung cho Coéng chimg vién ghi chép, soan thao ban di chic
theo v cua cu. Sau d6 c6 doc lai cho cu E nghe, xac dinh dung nhu y cta cu va
ky tén, diém chi theo dung quy dinh ctia phap luat.

Luit su bao vé quyén loi cho bi don va ba Nguyén Thi N cho rang nguoi
lam chimg trong ban di chuc va ngudi dai dién ty quyén cta nguyén don c¢6 mdi
quan hé voi Van phong Luat su P nén viéc anh Pham Duy Huy Ph lam chung
trong di chic 1a khong khach quan. Dong thoi két luan kham stc khoe cua cu E
cling con ¢d van dé nghi ngd, nén dé nghi xac dinh di chiic khong hop phéap dé
chia di san thira ké theo phép lut.

Giira nguoi dai dién ty quyén cta nguyén don va Ludt su con tranh luin
mot s6 tinh tiét xoay quanh tinh hop phap ciia ban di chic.

KiRIm sat vién phuc thEm phat bilu y kikn: dEEng sk va Toa an da thic hikln
dung quy dEnh cRla phap lullt tR tRng dan sB; VB nii dung: bR dEn va nhing
ngllli lién quan khang cdo nhiing khong cung cllp dEEc tai liklu, chiing c chiing
minh cho yéu cflu cfla minh la cé can cfl. Do d6 di nghll bac khang cdo, nhiing
sPla an s@ thEm vi ky phan thy huong thira ké ciia cu S va hoan tra gia tri theo gia
thi truong mai phu hop.

Can cir vdo tai liéu, chimg cit da dwoc xE xét tai phién toa, két qua tranh
tung tai phién toa.

NHAN PINH CUA TOA AN

* V& thu tuc t6 tung:

[1] Nguyén don khdi kién yéu cau duoc huong thira ké ' di san theo di
chiic va thira ké theo phap luat phﬁn con lai cua di san 1a dién tich dat do dac
thuc t& 472,1m?, tai thira sd 1058, to ban d6 sb 06, do cha 1a cu Nguyén Vin S
dung tén S6 muc ké. Cép so tham thy 1y, giai quyét xac dinh quan hé “Tranh
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chdp vé thira ké tai san” theo khoan 5 Diéu 26 B luat to tung dan su la c6 can
cu.

Ngudi ¢6 quyén loi, nghia vu lién quan ba Nguyén Thi U, Vian phong Cong
ching Th va nhiing nguoi lam ching c6 don yéu cau xét xir ving mat. Can cir
khoan 2 Piéu 296 Bo luat to tung dan su, phién toa phic thim van tién hanh xét
xur theo quy dinh.

* V& noi dung: Sau khi xét xtr so tham, bi don va nhimg nguoi lién quan ba
Nguyén Thi K, Nguyen Thi B, Nguyén Thi N, 6ng Nguyén Thanh TN khang cao 02
noi dung: mot la, yéu cau triéu tap 6ng Pham Duy Huy Ph tham gia t6 tung dé dbi
chit vé viéc 1am chimg trong ban di chiic va tuyén b6 di chiic do cu Nguyen Thi E
lap ngay 07/8/2017 v6 hi€u; hai la, xac dinh cu Nguyen Thi E khong c6 dé lai di
chuc d chia thira ké theo phép luat thira dat 1058 moi nguoi 1/7.

Xét cac ndi dung khang cao, thay rang

[2] Thir nhét: Ve tinh hop phap cua ban di chic do cu Nguyén Thi E 1ap
ngay 07/8/2017. Xét rang, ban di chiic di dugc cong chung theo quy dinh, nén can
ctr vao Luat Cong chimg nam 2014 dé ddi chiéu, cu thé:

[2.1] Cu Nguyén Thi E, sinh ndgm 1930 tie 1a dén thoi diém 1ap ban di chic cu
da 87 tudi, nén viée cu E yéu ciu Cong chimg vién dén nha dé cong chimg di chiic
theo 101 cu trinh bay va Cong chung vién ghi chép danh may lai la dting véi quy dinh
tai khoan 2 Diéu 41 “Céng ching hop ddng, giao dich do cong ching vién soan théo
theo dé nghj ciia nguoi yéu cdu cong ching”; khoan 2 Didu 44 vé “Dia diém cong
chimg” va khoan 3 Diéu 628, Diéu 639 B6 luit dan sy ndm 2015.

[2.2] BE dZm bBo cho villlc xac déInh c E cé di nang IEc hanh vi dan s khi
IZp di chic nhi kholIn 2 Pillu 56 LuBlt Cong chEng quy dBEnh: “Truong hop cong
ching vién nghi ngo nguoi ldp di chiic bi bénh tam than hodc mdc bénh khdc
ma khong thé nhan thire va lam chi dwoc hanh vi cia minh hodc ¢é can cir cho
rcfng viéc lap di chuc co déu hiéu bi lira déi, de doa hodc cuong ép thi cong
churng vién d? nghl ngllRli I[Plp di chidc lam ré...” .

Thilc tB Cong chliing vién da kiBim tra va cll E da xul@t trinh Gilly kham sklc
khizle skl 1738/GKSK-BVTN ngay 02/8/2017 cRla BEnh viEn DPa khoa quiin Thit
NEt vEi kBt luBn sBic khEle “LoRli V. Con minh mEln” 1a ding theo quy dinh tai
khoan 5 Piéu 40 Luat Cong ching: “Trong tr@Eng hEjp c6 cdn c? cho rEing trong
hi sB yéu cPlu cdng chPing co viin d®l chPla ro, viklc giao kBt hElp dBng, giao dPich
co dRlu hiPlu bRl de dPla, c?Zng ép, co sPl nghi ngPl vl ndng IPic hanh vi dén sPl clla
ngllRli yéu cBlu céng ching hollc dRli tPleing cPla hBlp dEng, giao dilch chkla dPIElc
mé t cl thR thi céng chBng vién nghPl ngllRli yéu c?u céng chling lam rb
hoFlc theo nghPl clla ngPlRi yéu cPlu céng chling, cbng chBing vién tiEn hanh
xdc minh hoPlc yéu c@lu giam dBnh...”. Vi vRly, viBlc bR d&In va nglRli lién quan cho
rEng thili diZm IRp di chidc c E bR bEnh, khdng con minh min la khong cé can
cBl.

[2.3] Tai khoan 2 Diéu 47 Luét Cong chung quy dinh: “TrZllng hBp ngPRli
yéu c@lu céng chling khéng dPic dRlRlc, khéng nghe dPlRlc, khéng ky, ditim chEl
dBPlc hollc trong nhBing trlling hBlp khdc do phdp IuBlit quy dBnh thi vitlc céng
chPling phBli cé ngPRli Iam chPng; NgPIZli lam chBing phPli la ngBIZli 18 tulli tri2
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Ién, co nang IEc hanh vi dédn sl dRly dil va khéng co quyin, [Ri ich holBlc nghia
lién quan dBin vilc cong chBng; NgPIEi lam chBng do ngPlRli yéu cPlu céng ching
meli, nBlu ngll/ yéu cBlu céng chlBng khéng mili dEklc thi cong chlng vién chil
d@nh”. Thoi diém l4p ban di chuc ngay 07/8/2017 cu E 1a nguoi cao tudi, nén cé
anh Pham Duy Huy Ph 14 ngudi khong c6 quyén, nghia vu tai san lién quan t6i
ndi dung di chiic 1am chimg ky tén ching kién viée 1ap va cong chung di chuc 1a
dung quy dinh tai Diéu 632, khoan 2 Diéu 636 B¢ luat dan sy nam 2015.

[2.4] Bén canh d6, & dam bao cho viéc cong ching di chiic theo dung quy
dinh phép luat ddi voi nguoi cao tudi, d& phong trudng hop cho rang ngudi 1ap
di chuc khong viét duge, khong ky duoc nén Cong ching vién da cho cu E ky va
diém chi vao ban di chic nhu quy dinh tai DiRlu 48 Luat Céng chung: “2. Vil
diflm chi d2Rlc thay thi villc ky trong triZleing hBlp ngllRli yéu c@lu céng chBing, ...
khéng ky d@lEc do khuy@lt teit hoPlc khéng bitlt ky. Khi diZm chB, ngBlRli yéu cklu
cong chi@ng, ... s d@ng ngon tr2l phBli; nklu khéng diflm chll diklc bEing ngdn tr?)
phBli thi diZm chi@ bEing ngdn tri trdi; triZllng hlp khdéng thil dilm ch bEng hai
ngon tr do thi ditlm chli bPing ngon khdc va phBli ghi ré vitlc diPim chil dé bing
ngon nao, cPla ban tay nao.

3. Villc diPm chP ciing cd thP thPic hikin d@ng thBli viZi villc ky trong cdc
triZlZng hilp sau déy:

a) Céng chl@ng di chuc;

b) Theo d@ nghPl cla ngPIRli yéu cPlu céng chBng;

c) Céng chng vién thRly cPin thidlt d? bPlo vl quylPin [Ri cho ngllRi yéu cZlu
coéng chl@ng”.

Pl chillu v&i cac diklu kholn luBt da viEin din, di c s@ k&t luBn ban di
chiic ngay 07/8/2017 ctia cu Nguyén Thi E 13 di chic hop phap ding quy dinh
theo Diéu 630 Bo luat dan sy nam 2015. Noi dung khdang cao yéu cRu tuyén b
bIn di chuc v6 hiRlu la khéng cé can ¢l nén khong dRRc chZp nhin.

[3] Thr hai: V& van dé huong di san thira ké, nhu da phan tich va két luan
di chic 1a hop phap nén ba Nguyén Thi H duoc huong thira ké theo di chuc,
phén con lai khong c6 di chuc nén dugce phan chia theo phép luét; cu thé:

[3.1] Ban di chic ngay 07/8/2017 ctia cu Nguyén Thi E ghi rang:

“Hién nay toi co 50% tai san tqi tai san sau ddy:

Quyén sw dung dat tai thira dat sé 1058, to ban do sé 06, dién tich 1 086m°,
dia chi thira dat: Kv Théi An 4, P. T, Q. T, TP. Céan Tho:.

Nay tri 6¢ con minh man, tinh than con sdng sudt, téi ldp di chic nay dé
quyét dinh rang: sau khi t6i qua doi thi toan bé tai san thudc quyén sir dung, s
hitu cua toi trong nhitng tai san néu trén giao lai cho con gdi rudt cua toi la
Nguyén Thi H, sinh nam 1954, CMND s6 361.104.129 cdp tai Céng an TP.Can
Tho, Dia chi: Kv Thoi An 4, P. T, Q. T, TP. Can Tho. Téi chi dinh con gai toi la
Nguyén Thi H duoc toan quyén dinh doat, thira hudng tit cd cdc phan tdi san
cua toi.

Ngodi ra, t6i giao cho con gdi t6i la Nguyén Thi H dwoc todan quyén thira
huong toan b ky phan thira ké theo phdp ludt ma toi thira huéng tir chong téi la
ong Nguyén Van S.....”
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Nhu vay, theo ndi dung nay thi ba H ngoai viéc huong phan cta cu E 1a
50% tai san, thi con duoc huong ca phan ma cu E thira ké ctia chong ciing di
chuc lai cho ba H thu huong. Bi don va nhitng nguoi lién quan khang cdo yéu
cau duogc huong mdi nguoi 1/7 trong khdi tai san 472,1m’ 1a khong c6 cin cir
nén khong dugc chap nhan.

[3.2] V& di san thira ké: mic du theo di chuc va theo S6 muc ké thé hién
dién tich cua thira 1058 dé lai thira ké 1a 1.086m’, nhung do dac thuc té 1a
472,1m” va cac duong su ciing théng nhit phan chia theo dién tich thuc té nay.
Nhu vay khoi tai san chung cuiacu S, cu E la 472,1m* : 2 = 236,057, phﬁn cua
mdi cu 1a 50%; phﬁn cua cu E di chuc cho ba H thu hudéng; 50% con lai
236,05m’ 1a phén cuacuS (chét ngay 19/4/2006) s& duoc chia thira ké cho vo va
07 nguoi con, phan ciia mdi thira ké 14 236,05m” : 8 = 29, 50625m

Ky phan cua cu E d3 di chic cho ba H thu hudng, nhu’ng cap so thim van
nhap chung vao dé chia lam 07 phan (mdi phan 33,721m?) 1a khong dung nén
can phai diéu chinh lai phan nay. Nhu vay, phan cua ba H duoc thy huong la:
236,05m” (50% cta cu E) + 29,50625m” (phan cu E thira ké caa cu S, di chuc
cho ba H thy hudng) + 29,50625m’ (phan cta ba Ua thy hudng nhung nhudng
quyén cho ba H) + 29,50625m’ (phan ba H thu huong); Tong cong ba H thu
hudng 1a 324,56875m’.

[3] Can cir vao Bién ban xE xét thim dinh tai chd ngay 16/01/2019 va
Trich do dia chinh sé: 33/TTKTTNMT ngay 04/5/2019 cua Trung tim Ky thuat
Tai nguyén va Moi truong thanh phd Can Tho thi: dién tich thuc té ba H dang sir
dung 13 266,2m” tai vi tri (A), ba M dang su dung 205 ,9m’ (175,8m” + 30,1m?)
vi tri (B+C). Trong qua trinh tb tung o cap so tham, cling nhu tai phién toa phic
tham cac duong su déu thong nhat on dinh dién tich cia mdi bén dang thuc té sir
dung, truong hop ngudi ndo s dung thira so v6i ky phan duoc huong thi co
trach nhiém tra gia tri ky phan cho nguoi thira ké va dwoc hudng thanh qua ciy
trong, cong trinh xay dung trén dét thuc nhan. Day 13 su tu nguyén cia duong
su, cip so tham ghi nhan la phu hop. Tuy nhién theo Bién ban dinh gia tai san
ngay 28/8/2018 thé hién gia dét theo gia nha nudc 1a 700,000d/m?, gia thi truong
1a 800.000d/m*. Cép so tham iy mirc gia nha nudc dé didu chinh 13 khong phu
hop, ma can phai ap gia thi trudng dé hoan tra gia tri cho nhiing thira ké khong
nhan hién vat méi dam bao quyén loi cho ho. Vi vay cling can phai sua an so
tham phan nay. Nhu vay:

+ Phén cua ba H: 324,56875m’ (phan thy hudng) — 266,2m? (dién tich thuc
té dang str dung) = 58,36875m’(con thiéu). Nhu vay ba M c6 trach nhiém tra
thém gid tri cho ba H: 58,36875m’ x 800.000d/m’ = 46.695.000d.

+ Phan cia ba M: 205,9m’(dién tich thuc té dang st dung) —
29,50625m’(phan thu hudng) = 176,39375m” 1a phan st dung thira so véi ky
phén thu hudng, nén ba M c6 trach nhiém tra gia tri cho cac déng thira ké gém:

Nguyén Thi N, Nguyén Thi K, Nguyén Thi P va Nguyén Thanh TN mdi
nguoi la: 29,50625m’ (phan thu huéng) x 800.000d/m” = 23.605.000d.

Xét quan diém coa Kiém sat vién phiic thim 1 phu hop véi nhan dinh ctia Hoi
dong xét xtr, do d6 chap nhan dé nghi bac toan bd khang céo ctia bi don va nguoi
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lién quan. Tuy nhién c6 sira mot phan an so tham vé ky phan thy hudng thira ké va
hoan tra gia tri theo gia thi truong.
Céc phan khac khong c6 khang céo, khang nghi nén khong xE xét.
[4] V& an phi phic thim: khang cdo khong dugc chap nhan nén cac duong
su phai chiu an phi theo quy dinh.
Vi cac 1€ trén;
QUYET PINH

Can cir: Khoan 5 Diéu 26, Diéu 92, 147, 148, khodn 2 Diéu 296, khoan 2
Diéu 308 Bo luat t6 tung dan su;
Diéu 357, 612, 623, 630, 635, 636, 639, 649, 650, 651, khoan 1 Piéu 688
B0 luat dan sy nam 2015;
Piém ¢ khoan 1 Piéu 12, Piéu 29 Nghi quyét 326/2016/UBTVQH14 ngay
30/12/2016 cta Uy ban Thuong vu Quéc hoi.

Tuyén xir: Khong chap nhan khang cdo cta bj don ba Nguyén Thi M va
nhung nguoi ¢6 quyén loi, nghia vu lién quan Nguyen Thi N, Nguyén Thi K,
Nguyén Thi D va Nguyén Thanh TN; Sira ban 4n so tham.

1/- Chép nhan yéu cau khoi kién ctia nguyén don ba Nguyén Thi H.

2/- Xac dinh Di chic ngay 07/8/2017 do cu Nguyén Thi E 1ap 14 di chiic hop
phap.

3/- Cac duong sy dugce hudng thira ké quyén sir dung dét tai thira s 1058,
dién tich thyuc té 1a 472,1m?, t& ban dd sb 6, do cu Nguyén Vién S (Xuan) ding
tén S6 muc ké; dat toa lac tai khu vuc Théi An 4, phuong T, quan T, thanh phé
Can Tho, cu thé nhu sau:

+ Ba Nguyén Thi H duoc huong thira ké quyén st dung dat dién tich
324,56875m*; duoc 6n dinh 266,2m> (ODT) va duoc quyén so hitu 03 cdy Su
loai D, tai vi tri (A) theo Trich do dia chinh s6: 33/TTKTTNMT ngay
04/5/2019.

Ba Nguyén Thi M c6 nghia vu hoan tra thém sé tién 46.695.000d (gia tri
58,36875m” dat) cho ba H va thao d& di doi mai che tam c6 dién tich 21,12m’ ¢6
két cAu: khung gd tap, mai ton, vach ton, nén xi ming + dét tai vi tri (A) theo
trich do dia chinh.

+ Ba Nguyen Thi M dugc huong thira ké quyén st dung dat dién tich
29, 50625m duoc 6n dinh 205,9m” (ODT) va tai san gin lién véi dat; duoc
quyén s& huu 02 cay Xoai loai A, 02 cay Sao loai C, 01 cay Mit loai A va 03 cay
Sau loai D, tai vi tri (B+C) theo Trich do dia chinh sé: 33/TTKTTNMT ngay
04/5/2019.

+Ba Nguyén Thi N, Nguyén Thi K, Nguyen Thi P va 6ng Nguyén Thanh
TN mdi ngudi duogc ‘huong thua ké quyén s dung dit dién tich 29, 50625m’
bang gia tri; ba Nguyén Thi M c6 nghia vu hoan tra gia tri dit cho mdi duong sy
nay sb tién: 23.605.000d.

Ké tir khi ngudi co quyén co don yéu cau thi hanh an, néu nguoi cd nghia
vu cham thanh toan tién thi phai chiu lai suét cham tra theo khoan 2 Diéu 468
B luat dan sy naim 2015 twong Gng v6i thoi gian va so tién chua thi hanh an.
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4/- Ba Nguyen Thi H va ba Nguyen Thi M duoc quyén lién hé vdi co quan
c6 thim quyén dé dang ky cap quyén sir dung dat theo dién tich duoc st dung
(kem Trich do dia chinh so: 33/TTKTTNMT ngay 04/5/2019 cua Trung tam Ky
thudt Tai nguyén va Méi truong thanh phé Can Tho).

5/- V& &n phi va cac chi phi t6 tung khac:

+ Vé an phi dan sy so tham:

Nguyén don duge mién 4n phi so thAm, nén dugc nhan lai 4.300.0004 tién
tam tmg an phi theo bién lai s6 003533 ngay 07/11/2017 va bién lai s6 011880
ngay 10/12/2019 ctia Chi cuc Thi hanh an dan su quan Thot Nét.

Bi don va nhiing nguoi lién quan ba Nguyén Thi N, ba Nguyén Thi K, ba
Nguyén Thi D, éng Nguyen Thanh TN mdi ngudi phai ndp 1.180.000d.

+ V& chi phi tham dinh, dinh gia: 9.400.000d; nguyén don tu nguyén chiu
6.150.000d; da ndp tam Urng va chi xong.

Phan con lai 3.250.000d bi don va nhitng ngudi lién quan chiu; nén ba M,
ba Nh¢, ba Khéo, ba Pep, 6ng Tudn mdi ngudi phai ndp tra lai cho ba H sb tién
650.0004.

+ V& an phi phic thim: Ba Nguyén Thi M, Nguyén Thi N, Nguyen Thi K,
Nguyén Thi D, ong Nguyén Thanh TN mdi ngudi chiu 300.000d; chuyén sb tién
d3 ndp tam Gng 4n phi khang céo cta ba M bién lai s6 011960, ba Nh¢ bién lai
s6 011961, ba Pep bién lai s6 011962, 6ng Tuan bién lai s6 011963 cung ngay
14/01/2020 va ba Khéo bién lai sé 011964 ngay 15/01/2020 cia Chi cuc Thi
hanh an dan sy quan Thdt N6t thanh an phi phuc tham; cac duong su dd ndp
xong.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

TrERng hEp bEn an, quyEt dBnh dEEc thi hanh theo qui dBnh tRi DiElu 2 cFa
Lult Thi hanh an dan s thi ngklEli dERc thi hanh an dan sk, nglRRi phii thi hanh
an dan sB cé quyBRn thEa thuln thi hanh an, quyln yéu cBu thi hanh an, t
nguyn thi hanh an hollc b clIng chi thi hanh an theo qui dBEInh t&i cac Diklu 6,
7 va 9 clla Lult Thi hanh an dan s@; th&i hiBlu thi hanh an dEEc thEc hin theo
qui dEnh t&i DiElu 30 cfla Lut Thi hanh an dan skl

TM. HQI PONG XET XU PHUC THAM

Noi nhdn : Thim phan-Chii toa phién toa
- Cac duong su

- VKSND.TPCT

- TAND.Q.Thét Nét.

- Chi cuc THADS. Thét Nét. (d3 ky)

- Luu (HS - 2b). Tran Tuin Quéc





