TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM

THANH PHO VY Poc 14p - Tw do - Hanh phiic
TINH VP

Ban 4n sb: 28/2019/HS-ST
Ngay 28- 02 - 2019

NHAN DANH
NUOGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO VY, TINH VP

Thanh phin Hpi dong xét xir so' thim gom co:

Thdm phan - Chii toa phién toa: Ba Nguyén Thi Pudng.

Cdc Hoi tham nhén dan: - Ong Phung Pinh Ban;

- Ong Pham Xuan Tho.

Thw ky phién toa: Ba Bang Thi Ngoc Linh, Thu ky Toa 4n nhan dan
thanh phd VY.

Dai dién Vién kiém sdt nhan dan thanh phé VY tham gia phién toa:
Ong Nguyén Vian Toan, Kiém sat vién.

Ngay 28 thang 02 nam 2019, tai tru sé Toa an nhan dan thanh pho VY,
Toa &n nhan dan thanh phd VY, tinh VP xét xtt so tham cong khai vu an hinh su
thu 1y s6: 03/2019/TLST-HS ngay 08 thang 01 nam 2019, theo Quyét dinh dua
vu an ra xét xir s6: 08/2019/QDXXST-HS ngay 21 thang 12 niam 2018 déi véi bi cao:

Phung Minh B, sinh ngay 15/3/1998, tai VP; noi cu tra: Thon D, xa HD,
huyén TD, tinh VP; nghé nghiép: Lai xe; trinh d0 van hod: 11/12; dan tdc: Kinh,;
gidi tinh: Nam; ton gido: Khong; qudc tich: Viét Nam; con 6ng Phung Vin H va
ba Hoang Thi Ng; vo, con: Chua co; tién an, tién sy: Khong. Bi c40 tai ngoai (c6 mat).

Nguoi ¢é quyén loi, nghia vu lién quan: Cong ty TNHH van tai TL VP; dia
chi: Km3, duong Tran Phu, phuong LB, thanh phd VY, tinh VP do 6ng Nguyén
Thé C 13 nguoi dai dién theo phap luat.

Nguoi dai dién theo Uy quyén cia Cong ty TNHH van tai TL: Ong D
Hung S, sinh ndm 1966; noi cu tra: S6 211C1, phudng TM, quan HM, thanh
phé HN (ving mit).

NOI DUNG VU AN:
Theo céc tai li¢u c6 trong hd so vu an va dién bién tai phién toa, ndi dung
vu 4n duoc tom tat nhu sau:

Sang ngay 23/11/2018, Phung Minh D la lai xe taxi cia Cong ty TNHH
van tai TLVP diéu khién xe 6 t0 taxi BKS: 88A — 165.99 di chd khéch trén dia
ban thanh phé VY. Khoang 9 gio cing ngay, do ¢6 nhu cdu mua phao vé dé sir
dung trong dip tét Nguyén dan nim 2019 nén P diéu khién xe 06 td taxi BKS:
88A — 165.99 dén khu vuc Nga tu TD, thudc phuong BT, thanh phd VY. B gap
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mot ngudi nam gidi (khong rd tén, tudi, dia chi), B hoi ngudi nam gidi: “Co ban
phao khong”, nam gidi nay tra 1oi: “Co, mua phao gi”, D ndi: “Phéo gian”, nam
gidi nay néi: “550.000d/1 hop, mua may hop” thi B bao: “Ban cho em 06 hop”,
nguoi nam gidi nay dong ¥ va bao B dung cho, khoang 05 phut sau ngudi nam
gidi quay lai dua cho D 01 bao tai mau xanh, P kiém tra bén trong thay c6 06
hop phao nén P tra cho ngudi nam gidi so tién 3.300.000d, nguodi nam gidi nay
cam tién roi bo di, B cat gidu 06 hop phao vira mua duge vao cop phia sau xe 0
t6 BKS: 88A — 165.99. Sau d6, P diéu khién xe 6 t6 dén khu vuc cong siéu thi
Coopmax, phudng KQ, thanh phd VY dé cho khach. Bén khoang 11 gior 30 phut
cling ngay, D diéu khién xe 6 t6 taxi BKS: 88A — 165.99 vé nha dé cat gidu 06
hop phéo. Khi P diéu khién xe 6 to di dén khu vyc duong Ly Thai To thudce
KHC?7, phuong LB, thanh phd VY, thi bi to tuan tra Céng an thanh phd VY phat
hién, 14p bién ban. Tang vat thu gitt: 01 bao tai mau xanh bén trong c6 chira 06
vét thé hinh hop chir nhat nghi 14 phéo c6 tong trong luong 14 9 kg, sb tang vt
trén duoc niém phong theo thu tuc phap luat; 01 gidy phép lai xe sb
260160011904 mang tén Phiung Minh B; 01 xe & t6 BKS: 88A — 165.99 va s6
tién 800.000d.

Tai Két luan giam D s6 1761/KLGD ngay 28/11/2018, Phong k¥ thuét hinh
su Cong an tinh VP két luan: 06 khdi hop ctua mau gt giam dinh déu 1 phao, co
day du dic tinh cta phao nd (co chua thude phao va khi d6t co giy tiéng nod).
Tong khéi luong ctia mau giri giam dinh 13 09kg. Hoan lai dbi twong giam dinh
g6m 05 hop phao co tong khdi luong 1a 7,5kg duge niém phong kin trong 01 hop bia
cat tong.

Vé ngudn gbc sd phao: Qué trinh diéu tra P khai nhan mua phdo cia mot
ngudi nam gidi khong biét tén, tudi, dia chi, khoang hon 20 tudi, dang nguoi gay,
cao khoang 1m70, da ngam den, toc cat ngan. Co quan diéu tra da tién hanh xéac
minh tai khu vuc nga tu TD, phuong DT, thanh phd VY vé ngudi nam gidi c¢6 dic
diém nhu trén nhung khong xac B dugc nguoi nam gidi nay 13 ai.

Tai Céo trang s6: 08/CT-VKSND VY ngay 07/01/2019, Vién kiém sat nhan
dan thanh phd VY d truy t6 Phung Minh B vé toi: “Tang trit hang cAm” theo diém ¢
khoan 1 Diéu 191 cua Bo luat Hinh sy nam 2015 (stra ddi, bo sung nam 2017).

Tai Co quan diéu tra va phién toa, bi cao Phuing Minh B khai nhan hanh vi
pham td1 cua minh nhu ndi dung da néu trén.

Nguoi dai dién theo uy quyén ciia Cong ty TNHH van tai TLVP ving mit
tai phién toa nhung qua trinh diéu tra da trinh bay: Ngay 22/10/2018, Cong ty
TNHH vén tai TL, VP ¢6 ky hop dong lao dong v6i Phing Minh B, theo hop
ddng thi D 1a 1ai xe ciia Cong ty, Cong ty di ban giao xe 6 t6 BKS: 88A- 16599
nhan hiéu KIA, mau son bac, xe c6 gfm mao va nhin mac taxi sd 585858 cua
hang taxi TL dé b diéu khién taxi chd khach. Chiéc xe 6 t6 BKS: 88A- 16599 Ia
tai san cua Cong ty TNHH van tai TL khong phai 1a tai san cua B, D chi lai xe
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cho Cong ty dugc Cong ty tra lwong. Viéc P tang trit hang cam (phao nd), Cong
ty khong biét. Hién nay Cong ty TNHH vén tai TL d& dugc Co quan diéu tra tra
lai chiéc xe 6 t6 trén, sau khi nhén lai tai san Cong ty khong cé yéu cau gi dbi voi bi
cao (But luc 72 - 75).

Pai dién Vién kiém sat luan toi dbi véi bi céo, giit nguyén quyét dinh truy
td nhu Cao trang. Can cu vao tinh chit, mic do pham t0i, cac tinh tiét tang nang,
gidm nhe trach nhiém hinh sy va nhan than cua ngudi pham tdi, dé nghi Hoi
ddng xét xir tuyén b bi cdo Phung Minh P pham toi: “Tang trit hang cAm”; &p
dung diém c khoan 1 Piéu 191 cua B6 luat hinh sy ndm 2015 (sira doi, bd sung
nim 2017); diém i, s khoan 1 Diéu 51; khoan 1, 2, 5 Diéu 65 cua B¢ luat Hinh
su ndm 2015; xir phat bj cdo Phing Minh D tir 09 thang dén 12 thang tu cho
huong an treo, thoi gian thir thach tir 18 - 24 thang. Ap dung khoan 1, 2 Diéu 47
ciia BO luat Hinh sy ndm 2015 (stra d6i, b sung 2017); khoan 2 Diéu 106 cia
Bo luat T tung hinh sy nam 2015; tich thu tiéu huy 05 hop phdo co tong khoi
lugng 1a 7,5kg duge niém phong kin trong 01 hop bia cat tong 1a mau vat hoan
lai sau giam dinh. Xac nhan Co quan diéu tra da tra lai cho Cong ty TNHH van tai
TL 01 chiéc xe 6 t6 BKS: 88A- 16599 1a hop phép; tra lai cho bi cio Phung
Minh B: 01 gidy phép lai xe s6 260160011904 mang tén Phing Minh B va s6
tién 800.000d;

Bi c4o Phiing Minh B khong bao chita va tranh luan gi. Dé nghi Hoi dong
x€t xr xem x&t giam nhe hinh phat.

NHAN PINH CUA TOA AN:

Trén co s ndi dung vu an, can clr vao cac tai liéu trong hd so vu an da
dugc tranh tung tai phién toa, Ho1 déng xét xur nhan dinh nhu sau:

[1] Loi khai nhan tdi caa bi cao Phing Minh B tai Co quan diéu tra ciing
nhu tai phién toa phu hgp v6&i nhau, phu hop 161 khai cia nguoi lam chung,
nguoi c6 quyén loi, nghia vu lién quan vé thoi gian, dia diém, muc dich, dong
co pham t0i, cliing céac tang vat da thu g iu, cac tai liéu ching ctt duoc thu thap
khach quan dung phap luat co trong hd so vu an. Do d6 c¢6 di can ctr dé két luan:

Do ¢6 nhu cau mua phéo vé dot trong dip tét Nguyén dan Ky Hoi 2019 nén
khoang 09 gio ngay 23/11/2018, tai khu vuc nga tu TD thudc phuong BT, thanh
phd VY, Phung Minh B d3 mua cta mdt nam thanh nién la mit 06 hop phéo voi
gia 3.300.000d va cét gidu trong cdp sau xe 6 t6 Taxi BKS: 88A-165.99 do P
diéu khién. Pén khoang 11 gio 30 cung ngay, P diéu khién xe 6 to taxi BKS
165.99 chd 06 hop phao trén dén khu vuc duwong Ly Thai T6 thuoc KHC7,
phudng LB, thanh phé VY thi bi bi t tudn tra Cong an thanh phd VY phat hién,
1ap bién ban su viéc, thu gitt 06 hop phao c6 téng khdi lugng 1a 9kg, qua giam
dinh déu 1a phéo, c6 diy du dic tinh ctia phao nd (c6 chira thudc phao va khi dot
c6 gy tiéng nd).

Hanh vi caa Phung Minh B d3 pham vao tdi: “Tang trir hang cAm” (phao
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no), t6i pham va hinh phat dugc quy dinh tai diém ¢ khoan 1 Piéu 191 Bo luat
hinh sy ndm 2015, sira d6i nam 2017.

Noi dung diéu luat quy dinh:

“]. Nguwoi ndo tang trir... hang cdm thudc mét trong cdc trieong hop sau
day, ...thi bi phat tién tir 50.000.000 dong dén 300.000.000 dong hodc phat tir tir
06 thdng dén 03 nam:

¢)Phdo né tir 06 kilogam dén duwdi 40 kilogam”.

Hanh vi cta bi cdo 1a nguy hiém cho x4 hoi, d3 xAm pham quy dinh, quan
ly ctia Nha nudc vé hang héa. Bi cdo nhan thic duge phdo 13 loai hang Nha
nudc cAm san xuat, budén ban, van chuyén, sir dung nhung bi cédo van tang trir
phao vé dé st dung. Hanh vi ctia bi cdo da 1am anh hudng t6i tinh hinh trat ty,
tri an tai dja phuong va gdy anh huong xau d6i véi viéc chdp hanh duong 16i,
chinh sach ctia Pang va Nha nude. Vi vy, can phai xir phat bi cio nghiém trudc
phap luat mé1 c6 tac dung ran de va phong ngura chung.

[2] Xét tinh chat, mic d6 nghiém trong cla tdi pham, céc tinh tiét ting
ning, giam nhe trach nhiém hinh sy va nhan than ctia ngudi pham toi, Hoi dong
xét xtr nhan thay:

Bi cdo pham tdi1 theo diém c khoan 1 Diéu 191 cua B6 luat Hinh sy nim
2015 c6 mirc cao nhat cta khung hinh phat t0 dén 3 nim nén theo quy dinh tai
diém a khoan 1 Diéu 9 cta B6 luat Hinh sy nam 2015 thi truong hop néu trén
thudc toi pham it nghiém trong.

Bi cao khong phai chiu tinh tiét ting ning nao va c6 cAc tinh tiét giam nhe Ia
pham t6i lan dau va thudc truong hop it nghiém trong; thanh khan khai béo, an nin
héi cai quy dinh tai diém i, s khoan 1 Piéu 51 caa Bo luat Hinh sy nim 2015
(stra d6i, b6 sung ndm 2017). Bi cdo 1a ngudi ¢O nhan than tot vi chua cé tién an,
tién sy, ¢o noi cu tra rd rang. Vi vy Hoi dong xét xtr thdy rang khong can thiét
phai &p dung hinh phat tu ddi véi bi cdo, cho bi céo duoc cai tao tai dia phuong
cling du tac dung giao duc, cai tao bi cao thanh ngudi cong dan ¢o ich cho xa hoi.

[3] V& hanh vi, quyét dinh t6 tung ctia Piéu tra vién, Kiém sat vién trong qua
trinh diéu tra, truy td, xét xtr da thuc hién ding vé thAm quyén, trinh ty, thu tuc quy
dinh cua B luat TH tung hinh sy. Qua trinh diéu tra va tai phién toa, b1 cdo va
nhimng nguoi tham gia t6 tung khac khong c6 v kién hodc khiéu nai gi vé hanh vi,
quyét dinh cia nguoi tién hanh t6 tung. Do d6, cac hanh vi, quyét dinh té tung cua
Diéu tra vién va Kiém sat vién da thuc hién déu hop phap.

[4] B6i voi ngudi ¢o lién quan va hanh vi ¢é lién quan trong vu an: Bdi véi
ngudi nam gidi ban phao cho B, P khong biét tén, tudi, dia chi, nguoi nay
khoang hon 20 tudi, dang ngudi gly, cao khoang 1m70, da ngam den, toc cit
ngin. Co quan diéu tra di tién hanh x4c minh tai khu vuc ngd tu TD, phudng
DT, thanh phd VY vé nguoi nam gidi c¢6 dic diém nhu trén nhung khéng xéc D
duoc ngudi nam gidi ndy 12 ai. Do vy, Co quan diéu tra Xa¢ minh 1am rd, xir 1y sau.
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[5] Vé hinh phat b6 sung: Theo quy dinh tai khoan 4 Piéu 191 caa Bo luat
Hinh sy nim 2015 thi nguoi pham toi con c¢6 thé bi phat tién tir 10.000.000 dong
dén 50.000.000 dong. Tuy nhién, tai phién tda xac dinh bi cao khong co tai san,
nén Hoi dong xét xir quyét dinh mién hinh phat bo sung cho bi céo.

[6] V& vat chung:

Péi v6i 05 hop phao co téng khdi luong 1a 7,5kg duge niém phong trong
01 hop bia cat tong 1a mau vat hoan lai sau giam dinh, 1a vat cAm luu hanh nén
can tich thu dé tiéu hay.

Pbi véi 01 gidy phép 1ai xe s6 260160011904 mang tén Phing Minh P va
s6 tién 800.000d, qua trinh diéu tra x4c dinh 1a gidy to ca nhan va tai san cta b,
khéng lién quan dén hanh vi pham ti nén can tra lai cho bi cao.

Dbi vi chiée xe 6 O taxi BKS: 88A — 165.99, P sir dung dé chd phéo, qué
trinh diéu tra xac dinh chi s& hiru cua chiéc xe 1a Cong ty TNHH van tai
TLVP. Ngay 08/12/2018, Co quan diéu tra Cong an thanh phd VY di tra lai
chiéc xe 6 to trén cho dong DS Hung S 1a ngudi dai dién theo uy quyén cua
Cong ty TNHH van tai TLVP. Sau khi nhan lai tai san 6ng Son khong c6 yéu
cau gi ddi voi bi cao nén Hoi dong xét xtr khong xem xét giai quyét.

[7] V& an phi: Bi cao phai chiu an phi theo quy P ctia phap luat.

Vi cac 1€ trén,

QUYET PINH:

Cin ctt vao diém ¢ khoan 1 Diéu 191; diém i, s khoan 1 Diéu 51; khoan 1, 2,5
Piéu 65 ctia B luat Hinh sy ndm 2015 (stra d6i, bo sung ndm 2017); xt phat bi céo
Phung Minh P 10 (muoi) thang tU cho hudng an treo vé toi: “Tang trit hang cam”,
thoi gian thir thach 01 (mdt) ndm 08 (tam) thang, ké tir ngdy tuyén an so tham.

Giao bi cdo Phung Minh B cho Uy ban nhan dan x& HP, huyén TD, tinh
VP giam sat, gido duc trong thoi gian thir thach cua an treo.

Trong thoi gian thir thach cta an treo, néu ngudi duge hudng an treo cb ¥
vi pham nghia vu theo quy dinh cta Luat Thi hanh 4n hinh su 02 1an tré 1én, thi
Toa an ¢ thé quyét D budc ngudi d6 phai chap hanh hinh phat ti cta ban an da
cho hudng an treo.

Trudong hop ngudi duge hudng an treo thay ddi noi cu tri thi duoc thyuc
hién theo quy dinh tai khoan 1 Diéu 69 cua Luét Thi hanh 4n hinh su.

Can ¢t khoan 1, 2 Diéu 47 caa B luat Hinh sy ndam 2015; khoan 2 Piéu
106 cta BO luat TS tung hinh sy nam 2015:

Tich thu tiéu huy 05 hop phao co tong khdi lwong 1a 7,5kg dugc niém
phong trong 01 hop bia cat tong 12 mau vat hoan lai sau giam dinh;

Tra lai cho bi cao Phung Minh D 01 gidy phép lai xe s6 260160011904
mang tén Phing Minh B; tra lai bi cdo D s tién 800.000d (tim trim nghin
d6ng) nhung can tam giit d& dam bao thi hanh an. (Pic diém tang vat nhu bién
ban giao nhan vat chirng ngay 08/01/2019).
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Can ct Piéu 136 cta Bo luat T6 tung Hinh sy nam 2015; Luat an phi, 1¢
phi Toa an; Nghi quyét sé 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
thuong vu Quédc hoi quy dinh vé an phi va 1& phi Toa an, bi cao Phiing Minh P
phai chiu 200.000d (Hai tram nghin d6ng) 4n phi hinh sy so tham.

Bi c4o c6 quyén khang cdo Ban an trong thoi han 15 ngay, ké tir ngdy tuyén
an. Nguoi co quyén loi, nghia vu lién quan c6 quyén khang cao trong han 15 ngay ké
tir ngay nhan duoc Ban 4n hodc Ban an duoc niém yét./ . )
Noi nhin: TM. HQI PONG XET XU SO THAM
- S6 Tu phap tinh VP; 2 £ 5 oA
_VKSND thinh phé VY Tham phan - Chu tga phién toa
- Cong an thanh phd VY;

- Chi cuc thi hanh an VY,

- Thi hanh an hinh su;

- Nhing ngudi tham gia t6 tung;
- Luu ho so vy 4n, vin phong.

Nguyén Thi Pwong






