TOA AN NHAN DAN QUAN 7 CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Doc lap - Tw do - Hanh phic
Bén 4n sd: 186/2019/DS-ST
Ngay: 02-8-2019
Vv tranh chap hop dong
vay tai san.

] _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN QUAN 7, THANH PHO HO CHIi MINH

- Thanh phén Hpi dong xét xir so tham géom cd:

Tham phdn - Chii toa phién tda: Ba Lé Thi Pho

Cdc Hoi tham nhén dan: Ong Nguyen Nhu Thuy

Ba Nguyén Kim Hong

- Thu ky phién tda: Ong Pao Tan Sang — Thu ky Toa 4n nhan dan Quén 7,
Thanh ph6 H6 Chi Minh.

- Dai di¢n Vién kiém sit nhan dan Qugn 7, Thanh pho Ho Chi Minh
tham gia phién toa: Ba Ho Thi Hu¢ - Kiém sat vién.

~Ngay 02 thang 8 ndm 2019, tai tru s¢ Toa 4n nhan dén Quén 7, Thanh phé
H6 Chi Minh xét xur so' tham cdng khai vu an dan sy thy ly so: 15/2018/TLST-D§
ngay 03 thang 01 nam 2019 v€ viéc tranh chap hop dong vay tai san, theo Quyet
dinh dua vu an ra xét xir s0 266/2019/QDBXXST-DS ngay 03 thang 7 nam 2019,
gitra cac duong su:

Nguyén don: Cong ty tai chinh TNHH MTYV; dia chi: duong D, Phuong M,
Quan B, Thanh pho H6 Chi Minh.

Nguoi dai dién uy quyén ciia nguyén don: Ong L, sinh nam 1981; dia chi:
duong L, 4p B, xd K, huyen N, Thanh pho H6 Chi Minh; (Van ban uy quyén sb
1085/UQTA-VH.18 ngay 31/10/2018). (Ving mit)

Bi q"o’n;‘ Ba Ph, sinh pém 1972; dia chi: duong H, phuong P, Quan X,
Thanh pho H6 Chi Minh. (Vang mat)

NOI DUNG VU AN:

Theo don khéi kién ngay 30/11/2018; cdc tai liéu, chitng cir c6 trong hé so
vu dn, nguyén don xdc dinh yéu cau khéi kién nhw sau:

Ngay 15/9/2015, ba Ph ky véi Cong ty tai chinn TNHH MTV N Dé nghi
vay von kiém hop dong tin dung sé 20150915-500000-0917, ba Ph vay s tién
47.205.508 (Bon muoi bay triéu hai tram 1é nim nghin niam trdm 1¢é tdm) dong,
1ai suat 3,33%/thang. Theo thoa thuén trong hop dong, ba Ph phai thanh toan
82.886.000 (TAm muoi hai triéu tdm trim tdm muoi sau nghin) dong gdm ca goc
1ai trong thoi gian 36 thang, thanh toan vao ngay 01 hang thang, 35 thang dau
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mdi thang tra 2.272.000 dong, thang cudi cung tra 3.366.000 dong, bat dau tra
vao ngay 01/11/2015.

Thue hién hop dong, ba Ph nhan du tién va thanh toan cho Céng ty tai
chinh TNHH MTV N 16 1an véi tong sé tién 1a 32.032.902 (Ba muoi hai triéu
khong trim ba muoi hai nghin chin trdm 1¢ hai) dong. K¢é tir ngay 09/02/2018, ba
Ph vi pham nghia vu thanh toan theo thoa thuan, nén Cong ty tai chinh TNHH
MTV N khai kién yéu cau ba Ph phai tra toan bo ng tinh dén ngay 30/11/2018:
No gbc 31.767.357 (Ba muoi mét tridu bay traim sau muoi bay nghin ba trim
nim muoi bay) dong, 14i 20.585.741 (Hai muoi triéu nim trim tdm muoi lam
nghin bay trim bén muoi mét) dong, tong cong 1a 52.353.098 (nim muoi hai
triéu ba trim nim muoi ba nghin khong trim chin muoi tim) dong, yéu cau tra
mot 1an ngay sau khi ban an c6 hiéu luyc phap luat. Néu ba Ph khong tu nguyén
thi hanh an dang han, thi phai tra 1ai cham tra theo quy dinh cua phap luat cho
dén khi tra xong no.

Tai bdn tir khai ngay 18/7/2019 bi don ba Ph trinh bay y kién: Ba c6 ky
hop ddng vay cua Cong ty tai chinh TNHH MTV N sé tién 47.205.508 (Bon
muoi bay triéu hai trim 1é nim nghin nim tram 1¢ tdm) dong, da tra duoc
32.032.902 (Ba muoi hai triéu khong tram ba muoi hai nghin chin tram 1¢ hai)
dong, con no lai 31.767.357 (Ba muoi mot tridu bay trim sau muoi bay nghin ba
tram nam muoi bay) dong tién goc, 20.585.741 (Hai muoi triéu nam tram tam
muoi lam nghin bay tram bon muoi mot) dong tién lai, hién nay gia dinh ba rat
kho khan nén yéu cau chi tra ng gdc bang cach mdi thang tra 1.500.000 (Mot
triéu nam nghin) dong.

Y kién ciia Vién kiém sdat nhan dan Qudn X vé viéc gidi quyét vu dn:

Vé t6 tung: Tham phan, Hoi dong xét xtr thuc hién déy du va ding cac quy
dinh cua Bo luat t6 tung dan su trong qua trinh giai quyét vu an, cling nhu tai
phién toa; nguyén don, bi don thuc hién diy du quyén va nghia vu td tung theo
quy dinh cua phép luat.

Vé noi dung: Theo Pé nghi vay von kiém hop dong tin dung s6 20150915-
500000-0917 ngay 15/9/2015, Cong ty tai chinh TNHH MTV N da cho ba Ph s6
tién 47.205.508 (Bén muoi bay triéu hai trim 1¢ nim nghin nim trim 1& tam)
dong, ba Ph da thanh toan duoc 16 lan tong cong 1a 32.032.902 (Ba muoi hai
triéu khong tram ba muoi hai nghin chin trim 1¢ hai) déng. Ba Ph vi pham nghia
vu thanh toan, nguyén don khoi kién yéu cau Toa an budc ba Ph phai thanh toan
toan bo s6 ng 52.353.098 (ndm muoi hai triéu ba trim nim muoi ba nghin khong
tram chin muoi tam) doéng, gdm no gbc 31.767.357 (Ba muoi mot triéu bay tram
sdu muoi bay nghin ba tram nam muoi bay) dong, 1&i 20.585.741 (Hai muoi triéu
nim trim tdm muoi 1im nghin bay trim bdn muoi mét) dong, tra 1am mot 1an
ngay khi ban an c6 hiéu luc phap luét 13 co co s& nén chap nhan. Can cir Diéu
471, Diéu 474 B9 luat dan sy nim 2005; Khoan 2 Diéu 91, Diéu 95 Lut céc to
chtrc tin dung, dé nghi Ho1 déng xét XU chép nhan toan bd yéu cau cua nguyén
don.



V& an phi: Bi don phai chiu an phi do yéu cau cua nguyén don dugc chip
nhan.
NHAN PINH CUA TOA AN:

[1] Sau khi nghién clru cac tai liéu c6 trong hd so vu an dugce tham tra tai
phién toa va can cur vao két qua tranh luan tai phién toa, Hoi dong xét xtr nhan
dinh:

[2] Vé t6 tung:

Nguyén don COng ty tai chinh TNHH MTV N khéi kién Ba Ph yéu cau tra
ng vay theo P& nghi vay vén kiém hop dong tin dung s6 20150915-500000-0917
ngay 15/9/2015 do hai bén ky két, nén xac dinh quan hé phap luét tranh chap cua
vu 4an 12 tranh chap dan sy vé hop dong vay tai san thudc tham quyen giai quyét
cua Toa an; bi don co dia chi cu trd tai Quan X nén vu an thugc tham quyén giai
quyét ctia Toa an nhan dan Quan X, Thanh phé H6 Chi Minh theo Khoan 3 Diéu
26, Piém a Khoan 1 Diéu 35, Piém a Khoan 1 Diéu 39 Bo Luat t6 tung dan su
nam 2015.

[3] Xét Van ban uy quyén sb 422/UQTA-VH.18 ngay 30/11/2018 cua
Cong ty tai chinh TNHH MTV N uy quyén cho 6ng L dai dién tham gia t6 tung
tai Toa la hop 1¢ nén dugc chap nhan. Pai dién nguyén don c ban tu khai trinh
bay y kién, yéu cau cia khai kién cta nguyén don va c6 don yéu cau toa xét xir
vang mat nén Ho1 dong xét xr tién hanh xét xtr ving miat nguyén don theo quy
dinh tai Khoan 1 Diéu 228 B6 luat T6 tung dan sy nam 2015,

[4] Qua trinh giai quyet vu an ba Ph dén toa tu khai trinh bay ¥ klen vé vu
kién va CO lam don yéu cau toa xét xir ving mit nén Hoi dong xét xur tién hanh
xét xur Vang mat bi don theo quy dinh tai Khoan 1 Diéu 228 B luat T6 tung dan
sunam 2015.

[5] V& yéu cau cua duong su:

[5.1] Xét Bé nghi vay von kiém hop dong tin dung sé 20150915-500000-
0917 ngay 15/9/2015, Bang ké hoach tra no va Lich sir thanh toan tén khach
hang Ph thi ba Ph da vay sb tién 47. 205.508 (Bdn muoi bay triéu hai trim 1¢ nam
nghin nam trdm 1é tam) dong, 1di suat 3.33%f/thang, thoa thuan tra ca goc 1a1
trong thoi gian 36 thang. Ba Ph da thanh toan duoc 16 lan véi tong so tién 1a
32.032.902 (Ba muoi hai tri¢u khong tram ba muoi hai nghin chin tram 1¢ hai)
dong, vi pham nghia vu thanh toan tir ngay 09/02/2018 cho dén nay.

[5.2] Qua trinh giai quyét vu an bi don di dén toa tu khai trinh bay ¥ kién
xac 14 co vay tién cua COng ty tai chinh TNHH MTV N, di tra dugc 32.032.902
(Ba muoi hai triéu khong trim ba muoi hai nghin chin trim 1¢ hai) dong, con ng
lai 52.353.098 (ndm muoi hai tri¢u ba tram ndm muoi ba nghm khong tram chin
muoi tam) dong nhu nguyén don trinh bay, do hién nay gia dinh dang kho khan,
khong c6 kha néng tra ng nén dé nghi chi tra s6 tién no goc 31.767.357 (Ba muoi
mot triéu bay traim sau muoi bay nghin ba trim nim muoi bay) dong, bang cach
mdi thang 1.500.000 (Mot triéu nim trim nghin) déng nhung khéng duogc phia
nguyén don dong .
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[5.3] Do bi don vi pham nghia vu thanh todn theo hop dong da ky, nay
nguyén don yéu cau bi don thanh toén toan bd sd no téng cong 1a 52.353.098
(n@m muoi hai triéu ba tram ndm muoi ba nghin khong tram chin muoi tdm)
ddng, gdm no gbc 31.767.357 (Ba muoi mét triéu bay trim sau muoi bay nghin
ba tram nam muoi bay) ddng, 13i 20.585. 741 (Hai muot tri¢u nam tram tam muoi
lam nghin bay trim bon muoi mdt) ddng, tit ca thanh toan mot lan ngay sau khi
ban an c6 hi¢u luc phap luat, 1a c6 co s& chap nhan.

[6] Xét muc 1di suit cho vay ciia Cong ty tai chinh TNHH MTV N 1a
3,33%/thang, cao hon 150% cua l4i sut co ban do Ngan hang Nha nudc cong bd
d6i v6i loai cho vay tuong tmg theo quy dinh cta BO luat dan su. Tuy nhién, cin
ctr Khoan 2 Piéu 91 Luat Cac t6 chuc tin dung quy dinh: “T6 chire tin dung va
khach hang cé quyén thoa thuan vé 14i suat, phi cdp tin dung trong hoat dong
ngan hang ciia to chuc tin dung theo quy dinh cia phap luat”. Cong ty tai chinh
TNHH MTV N c¢6 chirc nang hoat dong tin dung, dong thoi, trong Dé nghi vay
von kiém hop dong tin dung s6 20150915-500000-0917 ngay 15/9/2015 giita ba
Ph va Cong ty tai chinh TNHH MTV N Ia thoa thuén ty nguyén cla cac bén vé
ng goc, 13i vay va thoi han thanh toan ng, khong trai véi quy dinh cua phap luat.

[7] Cong ty tai chinh TNHH MTV N khéng tinh 14i chdm thanh toan ké tir
ngay 30/11/2018 cho dén ngay Toa xét xir. Trudng hop ba Ph khong tu nguyén
thi hanh an dang han, thi ba Ph phai thanh toan 1ai chadm tra theo quy dinh cua
phap luat, tinh trén sb tién no gbc cham tra, tinh tir ngay ban an ¢ hiéu luc phap
luat cho dén khi thanh toan hét ng. Xét day 13 su tu nguyén ctia nguyén don nén
Ho1 déng x&t x1r ghi nhan.

[8] Vé an phi so tham: Bi don phai chiu 4n phi do yéu ciu nguyén don
dugoc chip nhan theo quy dinh Khoan 4 Piéu 26 Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban thudng vu Qudc hoi quy
dinh vé quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va st dung an phi va
1€ phi Toa an.

Vi cac 1€ néu trén,

QUYET DINH:

Can ctr Khoan 3 Diéu 26, Diém a Khoan 1 Diéu 35, Diém a Khoan 1 Diéu
39, Piéu 147, Piéu 91, Khoan 1 Diéu 228, Khoan 1 Piéu 273 Bo Luat td tung
dan sy nam 2015;

Can ctr Diéu 471, Diéu 474 B9 luat dan sy 2005;

Can ctr Khoan 2 Dicu 357 B¢ luat dan sy 2015;

Cin ctr Khoan 2 Piéu 91 Luat cac t6 chuc tin dung nam 2010;

Céan ctr Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
thuong vu Qudc hoi quy dinh veé quy dinh vé mirc thu, mién, giam, thu, ndp, quan
1y va str dung an phi va 1¢ phi Toa an;



Can ct Nghi quyét 01/2019/NQ-HDTP ngay 11/01/2019 cua Hoi dong
Tham phan Toa 4n nhan dan Téi cao Hudng dan ap dung mot sé quy dinh cua
phap luat vé 14, 13i sut, phat vi pham;

Can ¢t Lut Thi hanh 4n dan sy nim 2008 stra doi, bd sung nam 2014;

Tuyén xu:

1. Chéap nhan yéu cau khdi kién cia nguyén don Cong ty tai chinh TNHH
MTV N.

Budc ba Ph phai tra cho Cong ty tai chinh TNHH MTV N toan bd ng la
52.353.098 (Nam muoi hai triéu ba tram nam muoi ba nghin khong tram chin
muoi tam) dong, gdm ng gbc 31.767.357 (Ba muoi mét triéu bay trim sau muoi
bay nghin ba tram nam muoi bay) ddng, 18i 20.585.741 (Hai muoi triéu ndm trim
tam muoi 1am nghin bay trim bon muoi mdt) dong, tra mot 1an ngay sau khi ban
an co hicu lyc phap luat.

Ké tir ngay ban an c6 hi¢u luc phap luat (dbi voi cac truong hop co quan
thi hanh an c6 quyén chu dong ra quyét dinh thi hanh an) hoac ké tir ngay co don
yéu cau thi hanh an, ba Ph con phai chiu khoan tién 1di d6i véi khoan tién phai
thu ndp vao ngan sach Nha nudc ma phap luat c6 quy dinh nghia vy tra lai va tién
131 ctia s6 tién con phai thi hanh an theo muc 13i suat quy dinh tai Diéu 357, Piéu
468 cua Bo Luat dan sy nam 2015 cho dén khi thi hanh an xong.

2. Vé an phi so tham:

Ba Ph phai chiu an phi dan sy so tham 13 2.617.655 (Hai triéu su trim
mudi bay nghin sau trim nim muoi 1im) dong.

Cong ty tai chinh TNHH MTV N khéng phai chiu 4n phi dan su so tham.
Hoan lai cho Cong ty tai chinh TNHH MTV N s6 tién tam Gng an phi 1a
1.308.827 (Mot triéu ba tram 1é tdm nghin tAm trim hai muoi bay) dong theo bién
lai thu s6 AA/2017/0026549 ngay 03/01/2019 cta Chi cuc Thi hanh an déan su
Quéan X, Thanh phd H6 Chi Minh.

3. Quyén khang cdo: Cac bén duong su co quyén khang céo trong han 15
ngay ké tir ngdy nhan dugc ban an hodc ké tir ngay ban an duoc niém yét hop 18.

Truong hop quyét dinh duoc thi hanh theo quy dinh tai Diéu 2 Luat Thi
hanh 4n dan sy ndm 2008, stra d6i bd sung ndm 2014, nguoi duoc thi hanh an dan
su, ngudi phai thi hanh an dan su c¢6 quyén thoa thuan thi hanh an, quyén yéu cau
thi hanh an, tu nguyén thi hanh an hoic bi cudng ché thi hanh an theo quy dinh
tal cac diéu 6, 7, 7a va 9 Luat Thi hanh an dan su; thoi hi€u thi hanh an duogc thuc
hién theo quy dinh tai Diéu 30 Luat thi hanh 4n dan su.

Noi nhén: TM. HQI DPONG XET XU SO THAM
- TAND TP.HCM | THAM PHAN - CHU TQA PHIEN TOA
- VKSND Quén7;
- Chi cuc THADS Quan 7; ~ 1
- Puong su; (da ky)
- Luu @9,
Lé Thi Pho



