TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Pjc 14p — Tu do — Hanh phiic

Ban an s6: 661/2024/HS-PT
Ngay 13 thang 8 nam 2024

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir phiic thim gom co:

Tham phdan — Chii toa phién toa:  Ong Hoang Thanh Diing
Cdc Thiam phdn: Ong Pham Tri Tuan
Ong Phan T6 Ngoc

- Thu ky phién toa: Ong Nguy Tién Thao - Thu ky Toa an nhan déan cap
cao tai Thanh ph6 H6 Chi Minh.

- Dgi di¢n Vign kiém st nhan dan cp cao tai Thanh pho Hé Chi Minh
tham gia phién toa: Ba Pham Thi Thanh Tuyeét - Kiém sat vién.

~Ngay 13 thang 8 ndm 2024, tai try s¢, Toa 4n nhén dén cap cao tai Thanh
phd HO6 Chi Minh xét xir phic tham coéng khai vu an hinh sy thu Iy s6
305/2024/TLPT-HS ngay 19 thang 4 nadm 2024 doi véi bi céo Tran Van H; Do ¢6
khang cao cia bi cao doi vai Ban an hinh sy so tham so 19/2024/HS-ST ngay 11
thang 3 nam 2024 cta Toa an nhan dan tinh Binh Duong.

- Bi cdo c0 khang cao:

Tran Vin H, sinh nam 1991 tai tinh Ngh¢ An; noi dang ky thuong tra:
xom b, x& T, huyén N, tinh Nghé An; nghé nghiép: cong nhan; trinh d¢ van hoa
(hoc van): 09/12; dan tdc: Kinh; gidi tinh: nam; ton gido: khong; quoc tich: Viét
Nam; con 6ng Tran Vin P va ba Phan Thi H; bi céo chua c6 vo, con; tién an, tién
su: khong; nhan than: Ngay 18/3/2022 bi Cong an huyén N ra Quyét dinh xir phat
vi pham hanh chinh 1.500.000 déng vé hanh vi “Panh bac trai phep” (QD s6
14/Qb-XPHC ngay 18/3/2022), da chap hanh dong tién phat ngay 25/4/2022; bi
cao tai ngoai. (c6 mat)

(Trong vu &n, €On ¢6 05 bi cdo khdc, bi hai va 03 nguwoi ¢é quyén loi, nghia

vu lién quan khong khdang cdo, khong lién quan dén khang cdo nén Toa dn khéng
triéu tdp dén phién toa phiic tham)

NOI DUNG VU AN:
Theo céc tai li€u c6 trong hd so vu an va dién bién tai phién toa, ndi dung
vu an duoc tom tat nhu sau:
Au Phuéc V 12 cong nhan ctia Cong ty trach nhiém hitu han san xut thuong
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mai va k¥ thuat M (Cong ty M) do dng Pham Vin M 1am Giam déc, dia diém lam
viéc tai kho hang dia chi duong A, khu phé IB, phuong Al, thanh phé Th, tinh
Binh Duong. Ttr nim 2019, Au Phudc V duogc 6ng M giao nhiém vu quan 1y xuat
nhap hang hoa trong kho hang, thay mat 6ng M chi tra luong cho cac cong nhan
khéc.

Qua trinh hoat dong, 6ng M quan ly giam sat 1ong 1éo, khong thue hién viéc
yéu cau kiém ké hang hoa tai san trong kho thudong xuyén nén V di nay sinh ¥
dinh chiém doat cac tai san trong kho dé ban 14y tién tiéu xai va choi game online.
Pé thyc hién ¥ dinh V d4 ri cac cong nhan trong Cong ty gom: Au Phudc H1, Au
Phudc T, Tran Vin H2, Tran Van H, Nguyén Vian D, Nguyén Bao L cung thuc
hién viéc chiém doat tai san thi tit ca dong ¥, cu thé cac 1an nhu sau:

- Lan 1: Khoang giita ndam 2019, Au Phudc V ra Tran Vin H2 va Nguyén
Bao L chiém doat tai san cua Cong ty M mang ra ngoai ban kiém tién tiéu xai thi
tat ca dong y. Sau d6 ca ba lay 770kg Inox 304, trj gia 38.500.000 dong (ba muoi
tam triéu ndm tram nghin dong) trong kho, dung vao nhiéu bao tai, ding xe may
mang di ban cho co s& phé liéu (khong 6 dia diém) ¢ khu vuc cho P, phuong Al,
thanh phé Th dugc 17.000.000 dong (muoi bay tricu dong). V duoc huong
3.500.000 dong (ba triéu nam tram nghin déng), s6 con lai chia cho H2 va L mdi
nguoi dugce 6.750.000 dong (sau triéu bay trim nim muoi nghin dong).

- Lan 2: Khoang dau thang 9/2020 (dip L& 02/9), V ra H2 va L chiém doat
tai san cia Cong ty M. Sau d6 ca ba lay 90kg vat liéu Inox 304, tri gia 4.500.000
dong (bon triéu ndm tram nghin dong) trong kho hang, ding xe may mang di ban
cho co s& phé liéu (khong rd dia diém) o khu vuc cho P, phuong Al, thanh phd
Th duoc 2.400.000 dong (hai triéu bdn trim nghin dong). V chia déu mdi nguoi
duoc 800.000 ddng (tam trim nghin dong).

Lan 3: Khoang thang 09/2021, V ra H2, b, H1, H, T cung thuc hién viéc
chiém doat tai san tai kho hang ctia Cong ty M. Sau khi thong nhat, V thué xe ba
gac roi cung voi H2, H, H1, B va T chiém doat tai san gom:

+ 100kg Inox 304 (loai inox thanh nho, dai khoang 2 mét), tr1 gia 5.000.000
dong (nam triéu dong);

+ 100 thanh nhom (thanh nhom hop loai 4.9 mét/cay, dung dé gin pin ning
lwong mat troi), tri gid 26.284.000 dong (hai muoi sau triéu hai trim tdm muoi
bbn nghin dong).

S tai san trén V truc tiép mang di ban cho co s& phé liéu (khong 1 dia
diém) & khu vuc cho P, phuong Al, thanh phd Th duoc 20.400.000 dong (hai
muoi triéu bon trim nghin dong). Sau do, V chia cho H2 2.700.000 dong (hai trigu
bay tram nghin dong), B 1.200.000 dong (mét tridu hai traim nghin dong) H1
3.000.000 dong (ba triéu dong), H 800.000 dong (tam trim nghin dong) T
1.200.000 dong (mdt triéu hai tram nghin dong) va V dugc hudng 3.500.000 dong
(ba triéu ndm tram nghin dong), V tra tién thué xe ba gac 1a 500.000 dong (ndm
tram nghin dong) sO tlen con lai 7.500.000 dong (bay triéu nam trim nghin dong)
ca nhom dung dé tra tién nhau.
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- Lan 4: Khoang thang 10/2021, V ru H2, b, H1 chiém doat ta1 san cua
Cong ty M. Ca bdn cing nhau 1ay 110 thanh Rail nhom loai 4.9 mét dung dé gin
pin nang lugng mat troi, tri gia 28.912.000 dong (hai muoi tdm tri€u chin trdm
mudi hai nghin déng). H2 diéu khién xe 6 to tai cau ctia Cong ty M cling V mang
di ban cho mot co s& phe liéu & duong MP - TV (khong 10 dia chi cu the) duoc
14.500.000 dong (mudi bon triéu ndm trim nghin dong). V sir dung 500.000 dong
(nam trim nghin dong) dé d6 dau vao xe tai. Sau d6 chia déu cho mdi ngudi dugc
3.500.000 dong (ba triéu nim trim nghin dong).

- Lan 5: Khoang thang 11/2021, V ri H2, B, H1, T chiém doat tai san cia
Cong ty M. Ca nam cuing nhau 1y 100 thanh Rail nhom loai 4.9 mét (loai dung
dé gin pin nang lugng mat tro1) va 16 thanh Rail nhom loai 6 met, téng tri gia
60.948.000 dong (sau muoi triéu chin tram bon muoi tam nghin dong). H2 diéu
khién xe 6 6 tai cau ctia Cong ty M ciing V mang di ban cho mét co sé phé liéu
& dudong MP - TV (khong 1d dia chi cu thé) duge 31.600.000 dong (ba muoi mét
triéu sau tram nghin dong). V chia déu mdi ngudi duoc 6.000.000 dong (sau tricu
d6ng) va sir dung s tién con lai dé d6 dau vao xe tai.

- Lan 6: Chiéu ngay 03/02/2022 (tirc ngdy mung 3 Tét Nguyén dan nim
2022), V ri b chiém doat tai san ciia Cong ty M. Ca hai cing nhau lay 60 thanh
Rail nhom loai 4.9 mét, tri gid 17.146.250 dong (muoi bay triéu mot trim bdn
muoi sau nghin hai trim ndm muoi déng). Ca hai dung xe day c6 trong kho hang
ctia Cong ty M dua tai san nay di ban cho chul co so thu mua phé liéu 1a Nguyén
Hiru Ph ¢ phuong T, thanh phd D. Ph khong biét ddy 1a tai san do pham tdi ma co
nén da doéng y mua véi gia 9.700.000 dong (chin triéu bay traim nghin dong), V
va D chia nhau mdi ngudi 4.600.000 dong (bdn tridu sdu trim nghin dong),
500.000 dong (ndm tram nghin déng) con lai dung dé mua thirc an.

- Lan 7: Sang ngay 05/02/2022 (t&c ngay mung 5 Tét Nguyén dan nim
2022) V tiép tuc ra B chiém doat tai san ctia Cong ty M. Ca hai cing nhau 1ay 30
thanh Rail nhom loai 4.9 mét va cac manh vun nhém loai 6 mét, tri gid 7.830.000
dong (bay triéu tdm trim ba muoi nghin dong). Ca hai dung xe day co trong kho
hang cua Cong ty M dua tai san nay di ban cho Nguyén Hitu Ph. Ph khong biét
day 1a tai san do pham t6i ma c6 nén di dong y mua voi gia 4.600.000 dong (bon
triéu sau traim nghin dong). V va P chia nhau mdi ngudi dugc 2.300.000 dong
(hai triéu ba trim nghin dong).

- Lan 8: Khoang thang 4/2022, V tu minh thuc hién viéc chiém doat tai san
ctia Cong ty M gom:

+60 tam pin Longi mono 435 WP, tri gia 151.854.540 dong (mot tram nam
muoi mét triéu tam trim ndm muoi tu nghin ndm trim bdn muoi dong);

+ 60 tam pin Longi mono 445 WP, tri gi 15 71.772.700 dong (mot traim nam
muoi bay tri¢u bay tram bay muoi hai nghin bay tram dong);
S6 tai san nay V mang di ban cho Nguyén Hiru Ph. Ph khong biét day la tai

san do pham t6i ma c6 nén da dong ¥ mua véi gia 120.000.000 dong (mdt trim
hai muoi triéu dong).
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-Lan 9: Cach lan thi 8 khoang 10 ngay, V tiép tuc thue hién viée chiém
doat tai san cua Cong ty M 1a 120 tdm pin Longi mono 445 WP, tri gia
315.545.400 dong (ba tram muoi lam triéu ndm tram boén muoi lam nghin bon
trim dong), s6 tai san ndy V mang di ban cho Nguyén Hiru Ph. Ph khong biét day
1a tai san do pham tdi ma c6 nén da déng ¥ mua véi gia 120.000.000 déng (mot
tram hai muoi triéu déng).

Téng gia tri tai san ma Au Phudc V cung ddéng pham da chiém doat tai kho
hang cua Cong ty M la 814.292.890 dong (tam tram muoi bon tri€u hai tram chin
muoi hai nghin tdm tram chin muoi dong).

Tai Ban dn hinh su so thdm so 19/2024/HS-ST ngay 11 thdng 3 nim 2024,
Toa &n nhan dan tinh Binh Duong da quyét dinh:

Tuyén bo bi cao Tran Vian H pham t6i “Tham 6 tai san”.

Ap dung khoan 1 biéu 353,‘céc diém b, s khoan 1, 2 Piéu 51, Diéu 54 cua
B0 luét Hinh sy, xtr phat bi cao Tran Van H 01 (m6t) nam 06 (sau) thang tu. Thoi
gian chap hanh hinh phat tu tinh ttr ngay bat bi céo thi hanh an.

Ngoai ra, 4n so tham con tuyén vé toi danh, hinh phat doi véi 05 bi céo
khac, vé xir Iy vat ching, an phi va quyén khang cédo theo quy dinh phap luat.

Sau khi xét xir so tham, ngay 11/3/2024, bi cdo Tran Van H c6 don khang
cao xin dugc hudng an treo.

Tai phién toa phuc tham, bi cdo Tran Vian H van gitt nguyén yéu cau khang
céo. bé nghi H(f)ivdf)ng x&t xur cho bi cép duoc hlgz()’ng an treo v&i ly do pham t01 1an
dau, da thanh khan khai bao, an nan hoi cai; khac phuc hau qua da gay ra; sau khi
pham t01 chap hanh nghiém chinh phap luat ciia Nha nudc.

Dai dién Vign kiém sat nhan dan cdp cao tai Thanh pho Hé Chi Minh phat
biéu quan diém vé viéc gidi quyet vy an: Toa an cap so tham xét xir bi cao Tran
Van H pham t61 “Tham 6 tai san” theo khoan 1 Piéu 353 Bo luat hinh sy 1a c6
can cu, ding nguoi, dung toi. Khi quyét dinh hinh phat, Toa 4n cp so tham da ap
dung day du cac tinh tiét ting ning, giam nhe trach nhiém hinh sy va xir phat bi
cao 01 nam 06 tha‘ng tu phu hop, tuong xting véi hanh vi pham t6i cia bi cao. Vi
vay, d€ nghi H1 dong xét xtr bac khang céo cua bi cdo, gilr nguyén ban &n so tham.

NHAN PINH CUA TOA AN:

Trén co s& ndi dung vu an, can cur vao céc tai li€u trong ho so vu 4n di duge
tranh tung tai phién toa, Hoi dong xét xtr nhan dinh nhu sau:

[1] V& hinh thtrc: Pon khéng cdo cta bi cio Tran Van H lam trong thoi han
luat dinh, hop 1€ vé hinh thic nén dugc Hoi dong xét xir xem xét theo trinh tu
phuc tham.

[2] V& ndi dung:

[2.1] Tai phién toa phuc tham, bi cdo Tran Vin H thira nhan hanh vi pham
to1 nhu ban &n so tham da néu. Lo1 khai nhan cia bi cdo phu hop vai 161 khai ciia
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cac bi cao khac, cling nhl}’ cac tai liéu, chiig cu khac da duoc tham tra tai phién
toa. Do do, co du co so két luan:

Tran Van H 1a cong nhan ciia Cong ty TNHH san xuat thuwong mai va ky
thuat M. Qua trinh lam viéc tai Céng ty M, H dugoc Au Phudc V (la cong nhéan
lam chung, dugc Giam doc Cong ty giao nhiém vu quan 1y xuét nhap hang hoa
trong kho hang va tra tién lwong cho nhan vién khac) ru cung tham gia ldy hang
trong kho mang ra ban cho co s¢ ph; liéu bén ngoai dé 14y tién tiéu xai. Trong 09
lan thuc hién héph vi pham t6i ctia Au Phudce V thi H tham gia 01 l1an vao khog’lng
thang 9/2021; so lugng hang mang di ban la 100kg Inox 304 gia 5.000.000 dong
va 100 thanh nhom gia 26.284.000 dong; tong gia tri hang hoa ma H va 05 dong pham
khéc cung chiém doat 1a 31.284.000 dong. Bi cao H dugc V chia 800.000 dong.

V61 hanh vi néu trén, Toa an gép so tham xét xir bi cao Tran Vér} H pham
to1 “Tham 0 tai san” theo khoan 1 Biéu 353 BJ luat hinh su véi vai tro dong pham
cua Au Phudce V 1a ¢6 can ctr, dang nguoi, ding toi.

[2.2] Xét khang c4o cta bi cao Tran Van H vé hinh phat:

_ Hanh vi pham ti cua bi céo 1a nguy hiém cho x& hoi, d3 xdm pham dén
quyén so hitu tai san hop phap cua nguoi khac, phan nao gay anh huong dén an
ninh trdt ty tai dia phuong. Vi vy, can phai xu phat bi cao murc hinh phat tuong
xtmg dé gido duc bi cdo va phong ngtra chung cho xa hdi.

Khi quyét dinh hinh phat, Toa an cap so tham da ap dung day du cac tinh giét
gidm nhe trach nhi€ém hinh sy qcho bi cédo nhu: c6 nhan than tot, pham t01 lan dau;
sau khi pham td1 da thanh khan ’khai bdo, an nan, hoi cai; hau qua ctia vu an da
dugc cac bi cao trong vu an khac phuc toan bg; duoc bi hai xin gidm nhe hinh
phat; gia dinh bi cdo ¢6 thdn nhan co cong voi cach mang. Trén co s¢ do, Toa an
cap so tham 4 ap dung Diéu 54 Bo luat hinh su, xir phat bi cao 01 nim 06 thang tu
— dudi muc thap nhat cia khung hinh phat 1a phu hop, tuong xtng véi hanh vi
pham t0i cua bi cdo. Sau khi hanh vi pham t6i xay ra, bi cao thuc hién hanh vi
danh bac va bi xtr phat hanh chinh tai Quyet dinh s6 14/QD-XPHC ngay
18/3/2022 cuia Cong an huyén N. Vi vay, Hoi dong xet xu khong co can ct chap
nhén khang cao xin duoc hudng an treo cua bi cao, can git nguyén hinh phat cua
ban an so tham.

[3] Cac quyét dinh khac cua ban an so tham khong c6 khang cdo, khang
nghi, c6 hi¢u luc phéap luét ké tir ngay hét han khang cdo, khang nghi.

[4] Do khang cao khong dugc chap nhdn nén bi cdo Tran Van H phai chiu
an phi hinh su phtc tham.

Vi cac lé trén,

QUYET PINH:
Cin cu diém a khoan 1 Piéu 355, Diéu 356 Bo luat to tung hinh su.
Khong chap nhan khang céo ctia bi cao Tran Vin H.
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Giit nguyén Ban an hinh sy so tham s 19/2024/HS-ST ngay 11 thang 3
nam 2024 cua Tda 4n nhan dan tinh Binh Duong vé hinh phat d6i voi bi cdo Tran
Van H.

Tuyén bo bi cdo Tran Van H pham t01 “Tham 6 tai san”.

Ap dung khoan 1 Diéu 353, cic diém b, s khoan 1, 2 Diéu 51, Diéu 54, Bo
luat Hinh su.

Xt phat bi cédo ,Trén Van H 01 (mdt) ndm 06 (sau) thang tu. Thoi han tu
tinh tir ngay bi c4do chap hanh an.

Céc quyét dinh khac cta ban an so tham khong c6 khang céo, khang nghi,
c6 hiéu luc phap luat ké tir ngay hét han khang cao, khang nghi.

Bi c4o Tran Van H phai chiu 200.000 dong an phi hinh su phuc tham.
Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhan: ) TM. HOI PONG XET XU PHUC THAM
- Toa 4n nhan dan toi cao (1); THAM PHAN — CHU TQA PHIEN TOA
- VKSND cép cao tai TP.HCM (1);

- TAND tinh Binh Duong (2);

- VKSND tinh Binh Duong (1);

- Cuc THADS tinh Binh Duong (1);

- S& Tu phap tinh Binh Duong (1);

- Cong an tinh Binh Duong (1);

- BCTN (1);

- Luu.VP(5), HS(2).16b.NTT.

Hoang Thanh Diing



