TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BAC KAN Poc 1ap - Tw do - Hanh phuc

Ban an sb: 09 /2018/DS-PT

Ngay: 17 - 7 - 2018

V/v: Tranh chap béi thuong thiét
hai trong hoat dong té tung hinh sy

~ NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TiNH BAC KAN

- Thanh phan Hgi dang xét xa phuc tham gém co:

Tham phén - Chui toa phién tda: Ba Nguyén Ngoc Hoa

Céac Tham phan: Ong Hoang Pinh Toan

Ong Ha Quang Huy

- Thuw ky phién toa: Ong Nguyén Hoang Dat — Thu ky Toa &n nhan dan
tinh Bac Kan

- Pgi dign Vign Kiém st nhan dan tinh Bac Kgn tham gia phién toa:
Ba Néng Thi Qué - Kiém sat vién.

Ngay 17 thang 7 nam 2018 tai Tru s¢ Toa an nhan dan tinh Bac Kan, Toa
an nhan dan tinh Bac Kan xét xu phic tham cong khai vu an thy ly so
15/2018/TLPT-DS ngay 19 thang 3 nam 2018 vé Tranh chap boi thuong thiét
hai trong hoat dong to tung hinh su

Do Bén an dan sy so tham s6 02/2018/DS-ST ngay 07 thang 02 ndm 2018
cua Toa an nhan dan thanh pho B, tinh Bac Kan bi khang céo.

Theo Quyét dinh dua vu &n ra xét xtr phiic tham sé: 12/2018/QP-PT ngay
21 thang 5 nam 2018, gitra cac duong su:

1. Nguyén don: Chi Pham Thi L; trd tai: t6 3, phuong P, thanh phd B, tinh
Bac Kan. C6 mat

2. Bj don: Vién kiém sat nhan dan thanh pho B, tinh Bac Kan; dia chi: to
4, phuong B, thanh pho B, tinh Bac Kan

Nguoi dai dign hop phap cua Bi don: Ong Nguyén Ngoc S — Churc vu:
Phé Vién truong Vién kiém sat nhan dan thanh pho B (Theo Quyét dinh uy
quyen so 02/Qb-VKS ngay 13/6/2017 cua Vién truong VKSND thanh pho B).
Vang mat

3. Nguoi c6 quyeén lgi, nghia vy lién quan:

3.1. Ba Mai Thi N. Vang mat

3.2. Ong Pham Hiru S. Ving mit
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3.3. Anh Pham Hiru L. Vang mat
Déu trd tai: t6 8B, phuong P, thanh phd B, tinh Bic Kan

3.4. Anh Hoang Hiru L1; tra tai: T6 3, phuong P, thanh phd B, tinh Bic
Kan. C6 mat

4. Nguoi khang cdo: Nguyén don Pham Thi L va nhitng nguoi ¢6 quyén
loi, nghia vu lién quan la: Hoang Hiru L1, Mai Thi N, Pham H@ru L, Pham Hitu
S.

NQI DUNG VU AN:

Theo don khéi kién ngdy 05/9/2016, Pon khoi kién bé sung ngay
19/9/2016 va qua trinh gidi quyét vi an tai cdp so tham nguyén don Pham Thi L
trinh bay:

Ngay 28/4/2014 chi L nhan duoc quyét dinh khai td bi can sé 56 ngay
28/4/2014 ciia Co quan Canh sat diéu tra Cong an thanh phd B ddi vai Pham Thi
L vé t6i “Panh bac”. Pén ngay 19/11/2015, chi nhan dwgc Quyét dinh sé
03/KSPT ngay 19/11/2015 cua Vién kiém sat nhan dan thanh phé B quyét dinh
dinh chi bi can d6i véi Pham Thi L do khéng c6 hanh vi pham toi danh bac.
Ngay 12/5/2016 chi di 1am don yéu cau Vién kiém sat nhan dan thanh phé B,
tinh Bic Kan bdi thuong thiét hai do viéc khoi té oan, sai dbi vai chi. Sau khi
Vién kiém sat nhan dan thanh phé B nhan don di tién hanh giai quyét thuong
luong 02 lan nhung déu khdng thanh va ngay 22/8/2016 chi nhan dugc Quyét
dinh s6 02 ngay 22/8/2016 viv giai quyét boi thuong d6i voi ba Pham Thi L.
Khéng dong y vai quyét dinh giai quyét boi thuong, chi da co don khai kién yéu
cau Toa &n nhan dan thanh phd B, tinh Bic Kan giai quyét budc Vién kiém sat
nhan dan thanh phd B bdi thudng cho chi cac khoan sau:

1. B6i thuong ton that vé tinh than tong cong 660.000.000d (Sau trim sau
muoi triéu dong). Trong dé:

- Boi thuong ton that tinh than cho ban than Pham Thi L 1a 300.000.0004d
(Ba tram triéu dong)

- Bdi thuong ton that tinh than cho bé dé 1a Pham Hitu S 50.000.000d
(Nam muoi triéu d6ng)

- Bdi thuong ton that tinh than cho me dé 1a Mai Thi N 50.000.000d (Nam
muoi triéu dong)

- B6i thuong ton thét tinh than cho em trai 1a Pham Hiru L 50.000.000d
(Nam muoi triéu dong)

- B6i thuong ton that tinh than cho con trai 1a Hoang Hiu L1
200.000.000d (Hai tram triéu dong)

- Boi thuong ton that tinh than cho con trai 12 Pham Hiru M 10.000.000d
(Mudi triéu dong).



2. Thiét hai vé vat chat do tén hai vé sicc khoe 560.000.000d (Nam tram
sau muoi triéu dong), gom cac khoan sau:

- Chi phi kham chita bénh 50.000.000d (Nam muoi triéu dong)

- Chi phi di lai kham chita bénh 80.000.000d (Tam muoi triéu déng)

- Chi phi mua thuéc 80.000.000d (Tam muoi triéu déng)

- Chi phi bdi dudng phuc héi sic khoe 200.000.000d (Hai tram triéu
dong)

- Chi phi thué nguoi cham nu6i hai con khi di kham chira bénh
100.000.000d (M6t tram triéu dong)

- Chi phi di lai va mat thu nhap thuc té cua bd, me trong thoi gian chim
soc chi L bi ém dau 1a 50.000.000d (Ndm muoi triéu ddng)

3. Thiét hai do thu nhap thuc té bi mat 547.600.000d (ndm traim bén muoi
bay triéu sau tram nghin dong), gom cac khoan sau:

- Mt thu nhap do kinh doanh buén ban mdi ngay 700.000d (Bay trim
nghin doéng) x 568 ngay = 397.600.000d (Ba tram chin muoi bay triéu sau trim
nghin dong)

- MAét thu nhap cac lan dén co quan diéu tra, Vién kiém sat, Toa an la
50.000.000d (Nam muoi triéu dong)

- C4c lan dén co quan diéu tra, Vién kiém sat, Toa an phai thué xe, ngudi
cham nuéi con 1a: 100.000.000d (M6t tram triéu dong).

4. Thiét hai vay vén phu nit dé chan nubi 1a 23.240.000d (Hai muoi ba
triéu hai trim bén muoi nghin déng)

5. Thiét hai nhirng tai san phuc vu cho bubén ban kinh doanh la
170.000.000d (M6t traim bay muoi triéu dong), géom cac khoan:

- Chi phi 1am bién hiéu 70.000.000d (Bay muoi triéu dong)

- Chi phi céc loai tu kinh va ké hang 1a 100.000.000d (M4t tram triéu
ddng)

6. Thiét hai vé kinh doanh bi mat uy tin v&i khach hang tong sé tién Ia
300.000.000d (Ba tram triéu d6ng) va yéu cau bdi thudng ngudn vén bi thiét hai,
mat mat, hu héng 500.000.000d (Nam tram triéu dong).

7. Tra tién 13i hang thang cho ngan hang nha nudc ma Pham Thi L vay vé
dé kinh doanh, tinh tir ngay c6 quyét dinh khoi té cho dén ngay bdi thudng xong
thiét hai trén.

8. Thiét hai do phai kéu oan va thué Luat su tuw van tong so tién 1a
110.000.000d (M6t traim muoi triéu dong). Trong dé:



- Chi phi cho luat su dé duoc tu van 1a 50.000.000d (Nam muoi triéu
ddng)

- Chi phi tau xe, an ubng, ngu nghi di lai dé tu van phap luat la
60.000.000d (Séu muoi triéu déng)

Tong sé tién yau cdu Vién kiém sat nhan dan thanh phé phdi béi thirong
la 2.870.240.0004 (Hai ty tam tram bay muwoi triéu hai tram bon muwoi nghin
dong).

Trong qué trinh gidi quyét vu dn ciing nhw tai phién hoa gidi bi don cé
y kién:

1. Vé yéu cau bdi thuong thiét hai do ton that vé tinh than cho ban than
Pham Thi L va nguoi than cua Pham Thi L:

- Cin ctr khoan 5 Diéu 47 Luat Trach nhiém bdi thuong nha nudc, chap
nhan bbi thuong cho chi Pham Thi L 31.405.000d (Ba muoi mét triéu bén tram
linh nam nghin dong)

- Can ct tiét b muc 1.1 phan 1. Phan | Nghi quyét s6 03/2006/ NQ-HDTP
ngay 08/7/2006 cua Hoi ddng tham phan Toa &n nhan dan tdi cao va khoan 1
Piéu 10 Thong tu lién tich s6 05/2012/TTLT-VKSNDTC-TANDTC-BCA-BTP-
BQP-BTC-BNN&PTNT ngay 02/11/2012 thi b, me, em trai va cac con cua chi
Pham Thi L khong thuoc dién duoc boi thuong vé ton that tinh than. Do vay,
khong chap nhan boi thuong ton that tinh than cho bd, me, em trai va cac con
trai cia Pham Thi L sb tién 360.000.000d (Ba trim sau muoi triéu dong) theo
y8u cau ctia nguyén don.

2. Thiét hai vé vat chat do ton hai vé sic khoe chi Pham Thi L y&u cau
tong s6 tién 1a 560.000.000¢ (Nam trim sdu muoi triéu déng), nhung do chi L
khong cung cap duoc tai liéu chiing ci dé chitng minh, khong ¢6 cin ctr phap
luat nén khéng chap nhan bdi thuong.

3. Vé yéu cau boi thuong thiét hai do thu nhap thuc té bi mat Ia
547.600.000d (Nam tram bon muoi bay triéu sau traim nghin dong); thiét hai do
vay von phu nit dé chin nudi 23.240.000d (Hai muoi ba triéu hai trim bon muoi
nghin d6ng); thiét hai tai san phuc vu cho budn ban kinh doanh 170.000.000d
(Mot tram bay muoi triéu dong); thiét hai do ngudn von bi mat mat, thua 15, bi
phé& san nguon von kinh doanh 14 500.000.000d (Nam tram triéu dong); thiét hai
vé kinh doanh bi mat uy tin v&i khach hang 1a 300.000.000d (Ba tram triéu
ddng); tra tién 1ai hang thang cho ngan hang ma Pham Thi L da vay vé dé kinh
doanh, tinh tir ngay c6 quyét dinh khoi té cho dén ngay boi thuong xong thiét
hai.

Vé cac khoan yéu cau trén, Vién kiém sat nhat tri boi thuong mat thu
nhap mdi lan dén co quan diéu tra, Vién kiém sat, Toa an dé lam viéc theo sb
ngay thuc té. Con cac thu nhap khac cin cir vao khoan 1 Piéu 7 Thong tu lién
tich s6; 05/2012/TTLT - VKSNDTC - TANDTC - BCA- BTP - BQP- BTC -
BNN&PTNT ngay 02/11/2012 thi khéng thudc truong hop duoc bdi thuong.
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4. /& thiét hai do phai kéu oan va chi phi luat su tu van, tién tau xe di lai,
an nghi tong 1a 110.000.000d (Mot tram mudi triéu dong), do chi L khéng cung
cap duoc tai lidu lién quan dén viéc thué luat su tu van nén Vién kiém sat khdng
nhat tri boi thuong.

Ban &n sé 02/2018/DS-ST ngay 07/02/2018 cua Toa an nhan dan thanh
phd B, tinh Bac Kan 4p dung khoan 5 Biéu 47 Luat Trach nhiém bdi thuong nha
nudc nim 2009; tiét b muc 1.1 phan 1. Phan | Nghi quyét s6 03/2006/NQ-HD TP
ngay 08/7/2006 cua Hoi ddng tham phan Toa &n nhan dan téi cao; khoan 1 DBiéu
7, khoan 1 Diéu 10 Thong tu lién tich s6 05/2012/TTLT-VKSNDTC-TANDTC-
BCA-BTP-BQP-BTC-BNN&PTNT ngay 02/11/2012; Biéu 147 B luat T tung
dan su; Dicu 48 Nghi quyét 326/2016/UBTVQH 14 ngay 30/12/2016 quy dinh
vé mirc thu, mién, giam, nop, quan 1y va st dung an phi, 1& phi Toa an.

Quyét dinh:

1. Chap nhan mot phan yéu cau boi thuong thiét hai trong hoat dong t6
tung hinh su caia chi Pham Thi L d6i véi Vién kiém sat nhan dan thanh phé B

2. Vién kiém sat nhan dan thanh phd B phai bdi thuong cho chi Pham Thi
L 33.740.000d (Ba muoi ba triéu bay traim bén muoi nghin dong) vé thiét hai do
ton that tinh than cho ban than chi Pham Thi L; 12.500.000d (Muoi hai triéu
nam tram nghin dong) tién mat thu nhap thuc té va tién thué nguoi trong con
mdi lan dén co quan diéu tra, Vién Kiém sat, Toa an.

Béc toan bo cac yéu cau con lai cua chi Pham Thi L

Viéc thi hanh &n khoan tién bdi thuong duoc thyuc hién theo khoan 2 Piéu
357 Bo luat Dan su.

Ngoai ra an con tuyén an phi va quyén khang céo cua cac duong su.

Ngay 21/02/2018 nguyén don Pham Thi L khang céo toan bo quyét dinh
cua Ban an so tham. Ly do la céc thiét hai khong duoc bdi thuong thoa dang.

Ngay 21/02/2018 nhiing ngudi ¢6 quyén loi, nghia vy lién quan Hoang
Htru L1, Mai Thi N, Pham Hitu L, Pham Hru S c6 chung néi dung khang cao la
khang céo toan bo quyét dinh ctia ban an so tham. Ly do, boi thuong thiét hai
cho Pham Thi L khdéng thoa dang.

Tai phién tda phic tham

Nguyén don ¢ y kién: Giit nguyén noi dung khang cao, yéu cau khaoi kién
la yéu cau Vién kiém sat nhan dan thanh phd B phai boi thuong cho chi Pham
Thi L Téng sé tién 2.870.240.000d (Hai ty tam trdim bay muoi triéu hai trim bon
muoi nghin dong).

Bi don dé nghj xét xi vang mat, giit nguyén nhitng y kién di trinh bay tai
cap so tham va dong y véi quyét dinh cua ban 4n so tham.

Nguoi c6 quyeén loi, nghia vy lién quan c6 Y kién:

Ong Pham Hizu S: Bé nghi xét xir vang mat.

Ba Mai Thi N: Bé nghi xét xur ving mit.

Anh Phgm Hizu L: Dé nghi xét xtr vang mit



Anh Hoang Hiu L1: Khéng c&o yéu cau Vién kiém sat nhan dan thanh
phé B bdi thudng tén that tinh than cho anh L1 200.000.000d (Hai trim triéu
ddng. Ly do, me anh bi khai t oan, sai anh huéng dén tinh than cua anh.

Kiém sat vién phat biéu y kién:

Vé thui tuc to tung: Viéc chap hanh phap luat cua ngudi tién hanh té tung
tur khi thu ly vu an dén trude khi nghi an va cua nguoi tham gia to tung la dung
quy dinh cta phap luat to tung dan su.

Vé ngi dung khang cdo: Ban an so thim chap nhan budc Vién kiém sat
nhan dan thanh phé B phai bdi thudng cho chi Pham Thi L 33.740.000d (Ba
muoi ba triéu bay trim bdn muoi nghin ddng) vé thiét hai do ton that tinh than
cho ban thén chi Pham Thi L; 12.500.000d¢ (Muoi hai triéu nam tram nghin
d6ng) tién mat thu nhap thuc té va tién thué nguoi trong con mdi lan dén co
quan diéu tra, Vién Kiém sat, Toa an 1a c6 can cir. Khang céo cua chi L yéu cau
duoc bodi thuong cac khoan nhu don khoi kién, nhung khong cung cap dugc tai
liéu, chung ca dé chimg minh, nén khong c6 cin cit chap nhan boi thuong thém.
Pé nghi Hoi dong xét xir can ctr khoan 1 Biéu 308 cua Bo luat T6 tung dan su
bac khang céo, gitr nguyén an so tham.

Sau khi nghién ctru céc tai liéu c6 trong hd so vu an da duoc tham tra tai
phién toa va can cir vao két qua tranh luan tai phién toa.

NHAN PINH CUA TOA AN:

[1] Xét khang c&o cia nguyén don Pham Thi L khong dong y véi quyét
dinh cua ban 4n so tham, cho rang céc thiét hai chua duoc bdi thuong thoa dang
va yéu cau duogc boi thuong tong sé tién 1a 2.870.240.000d (Hai ty tam tram bay
muoi triéu hai trim bén muoi nghin d6ng) di véi cac khoan nhu don khai kién.

Hoi dong xét xir xét thay:

[2] Chi Pham Thi L yéu cau bdi thudng thiét hai do ton that vé tinh than
cho ban than chi Pham Thi L 14 300.000.000d (Ba tram tri¢u déng). Ban an so
tham chap nhan mot phan yéu cau cta chi L, budc Vién kiém sat nhan dan thanh
phd B boi thudng t6n that tinh than cho chi L sd tién 33.740.000d (Ba muoi ba
triéu bay traim bon muoi nghin dong) 1a dung, du theo quy dinh tai khoan 5 Diéu
47 Luat trach nhiém boi thuong nha nude 2009, Hudng dan tai diém a khoan 1
Piéu 10 Thong tu lién tich sé 05/2012/TTLT-VKSNDTC-TANDTC- BCA-
BTP-BQP-BTC-BNN&PTNT ngay 02/11/2012 cta Vién Kiém sat nhan déan t6i
cao-Toa an nhan dan tdi cao- BO Tu phap-Bo Qubc phong-Bo Tai chinh-B§
Nong nghiép va phat trién nong thén va khoan 2 Biéu 3 Nghi dinh 47/2017/ND-
CP ngay 24/4/2017 caa Chinh phi. Do vay, khong cé can ctt dé chip nhan
khang cao cua chi Pham Thi L yéu cau duoc tdng muc boi thuong ton that tinh
than.



[3] Bdi v6i yéu cau bdi thuong ton thit tinh than cho bd, me dé, em trai,
cac con cua chi Pham Thi L véi téng s6 tién 12 360.000.0004d (Ba trdm sau muoi
triéu dong). Tai diém b tiéu muc 1.1 muc 1 phan | Nghi quyét 03/2006/NQ-
HDTP ngay 08/7/2006 quy dinh: “ Thiét hai do toén thdt tinh than cia c& nhan
dwoc hiéu la do sirc khde, danh dw, nhan phdm, uy tin bj xadm pham ma nguwoi bi
thi¢t hai hodc do tinh mang bi xam pham Ma ngwoi than thich gan giii nhdt
ciia nan nhén phdi chiu dau thwong, buén phién, mdt mat vé tinh cam, bi gidm
sut hodc mat uy tin, bi ban bé xa lanh do hiéu nham...va can phai duoc boi
thwong mot khodn tién bi ddp ton that ma ho phdi chiu” va quy dinh tai khoan 1
Piéu 10 Thong tu lién tich s6 05/2012/TTLT-VKSNDTC-TANDTC- BCA-
BTP-BQP-BTC-BNN&PTNT ngay 02/11/2012 thi bd, me, em trai va cic con
ctia chi Pham Thi L khong thudc dién duoc bdi thuong. Do vy, an so tham
khong chép nhan yéu cau nay cua chi L va bd, me, em trai, cac con cua chi L 13
c6 can cu. Khang cao cua chi L, bd, me, em trai, con chi L yéu cau duogc boi
thuong khoan tién nay 1a khong ¢ cin cir chdp nhan.

[4] Thiét hai vé vat chit do ton hai vé stic khoe chi L yéu cau dugc bdi
thuong 1a 560.000.000d (Nam tram sau muoi tri¢u déng) do b1 bénh u so t
cung va bénh viém loét da day, ta trang, huyét ap thap. Hoi dong xét xtr xét thy
em trai chi L 1a Pham Hiru L khai “Chi L bi bénh theo téi biét cé me t6i va con
trai lon cua chi L cham soc”. Con trai 16n cia chi L 1a Hoang Htru L1 khai “TOi
khéng biét cu thé me bi bénh gi, diéu tri ¢ vién ndo”. Me chi L 12 ba Mai Thi N
khai “Téi khong biét L c¢é nam diéu tri hay khéng, ban thin t6i khéng duwoc
cham séc L”. Chi L cung cip s6 kham bénh, c6 ndi dung ngay 19/01/2017 dugc
chuan doan “Rong kinh do u so tir cung”. Tai Van ban sb 763/SYT-TTrS ngay
20/4/2017 cta S& Y té Biac Kan vé viéc cung cép tai liéu co nodi dung “Veé
nguyén nhdn bénh U so tir cung chira ¢6 co sé khoa hoc la do yéu t6 strest, ma
do nguyén nhéin cwong estrogen”. Chi L ciing khong cung cap duoc tai liéu,
chtng ¢t nao khac dé chimg minh minh bi thiét hai vé stc khoe do viéc khoi td,
truy t6 oan sai gdy ra. Do vy, Ban an so tham khong chap nhan yéu cau nay cua
chi L 13 c6 can ct. Tai cip phac tham, chi L cling khong cung cap dugc tai lidu
gi thém, xét thay khong c6 cin cir chap nhan yéu cau khang cdo niy cua chi L.

[5] Thiét hai do thu nhap thuc té bi mat chi L yéu cau duoc boi thuong 1a
547.600.000d (Nam trim bén muoi bay tridu sau traim nghin dong), trong do:
thiét hai vé kinh doanh 397.600.000d (Ba trim chin muoi by triéu su trim
nghin ddng), tinh trén co s¢ chi kinh doanh hang tap héa, 1di 700.000d/ngay X
568 ngay. Chi phi di lai gtri con, cham con 100.000.000d (M4t trim triéu dong).
Ban than di lai 1am viéc v6i co quan diéu tra 50.000.000d¢ (Nim muoi triéu
dong). Hoi dong xét xir xét thay:

[6] Can c&r quy dinh tai Piéu 46 Luat Trach nhiém boi thuong nha nudc
2009; khoan 1 DPiéu 5 va khoan 1 Piéu 7 Théng tu lién tich s6 05/2012/TTLT-
VKSNDTC-TANDTC- BCA-BTP-BQP-BTC-BNN&PTNT ngay 02/11/2012,
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thy nguyén don Pham Thi L yéu cdu tinh mat thu nhap 700.000d (Bay trim
nghin ddng) mot ngdy nhung khéng cung cip dugc tai liéu, chimg c&t ndo. Tai
Bién ban x4c minh ngay 28/12/2016 cta Toa an, To trudng to 3, phudng P cung
cap “Khodng thang 4 nam 2014 dén thang 11 nam 2015 thi chi L c6 ban hang
tai nha. Cdc mdt hang kinh doanh la chén, chiéu, quan do may san, hang tap
hoa.”. Bién ban x4ac minh tai Doi thué phia Nam cung cp: Chi L kinh doanh
hang tap héa khong ké khai thué hang thang va khong nép thué, cic hg kinh
doanh cd thé va c6 ciing nganh nghé kinh doanh, ciing dia ban véi hé ba L ké
khai doanh thu nép thué trung binh tir 8.500.000d dén 22.500.000d mét thang”’
(BL110a). Do chi L khong ké khai ndp thé, nén khong c6 can ci tinh thu nhap
trung binh trong ba thang lién ké trudc thoi diém thiét hai, nhung ¢ cin clr 4p
dung mirc thu nhdp trung binh cta lao dong cung loai tai dia phuong, 1dy mirc
trung binh 1a 15.000.000d/thang chia cho 30 ngay, bang 500.000d (Nam trim
nghin dong) mdt ngay. Do vay 4n so tham chap nhan muc boi thudng cho chi L
500.000d (Nam tram nghin dong) mot ngay la co can ci, chi L yéu cau tinh
700.000d (Bay tram nghin dong) mot ngay 13 khong ¢ cin ctr chap nhan. Chi L
yéu cau tinh sd tién thiét hai ddi voi 568 ngay (tir ngay bi khoi t6 dén ngay co
quyét dinh dinh chi bi can) 1a khong phu hop voi quy dinh néu trén vi chi L
khong bi tam giir, tam giam, chap hanh hinh phat til, ma chi ¢6 can ctr chap nhan
mat thu nhap trong nhiing ngay chi L phai di 1am viéc voi Co quan diéu tra,
Vién kiém sat va Toa an c6 tong s6 1a 25 ngay. Nhu vay, thu nhap thuc té bi
mat, bi giam sut ctia nguyén don c6 can ctr chip nhan budc bi don bdi thudng 1a
500.000d (Nam trim nghin dong) mot ngay nhan véi 25 (Hai muoi 1dm) ngay
bang 12.500.000d (Mudi hai triéu ndm trim nghin dong). Do viy, an so thim da
xé4c dinh dtng, du thiét hai vé phan nay, khang céo cua nguyén don khong co
cin ct chap nhan.

[7] Theo quy dinh tai khoan 1 Piéu 5 Théng tu lién tich sb
05/2012/TTLT-VKSNDTC-TANDTC- BCA-BTP-BQP-BTC- NN&PTNT ngay
02/11/2012 thi tién chi L phai thué nguoi trong con Pham Hitu M sinh ngay
10/10/2012 va tién xe di lai trong nhitng ngay di lam viéc voi Co quan diéu tra,
Vién kiém sat, Toa an 1a co can cir duoc boi thuong, nhung tién xe di lai chua
duogc cap so tham chap nhan. Déi véi s6 tién chi L thué ngudi tréng con cép so
tham xem xét gop chung véi s6 tién mat thu nhap thuc té 1a chua hop 1y vi day
1a thiét hai thuc té duoc bdi thuong can tach ra dé xem xét riéng. Tuy nhién, sd
tién thué nguoi trong con chi L yéu cau 100.000.000d (M6t tram triéu dong) chi
c6 can ctr nhap nhan mot phan, cu thé, can ci vao 1oi khai cua nguyén don,
nhitng nguoi trong con cho nguyén don thi s6 tién tréng con mot ngay giao dong
tr 100.000d (M6t tram nghin dong) dén 200.000d (Hai trim nghin déng). Xét
thay, viéc chi L gui con trong nhitng ngay 1am viéc véi co quan td tung la dot
Xuat, nén ¢ can ct chap nhan & mac cao nhat 1a 200.000d (Hai trim nghin
ddéng) mot ngay. Do vay, sé tién duoc chap nhan 1a 200.000d x 25 ngay =
5.000.000d (Nam triéu dong).
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[8] Con tién xe di lai 1am viéc véi co quan diéu tra, Vién kiém sat, Toa an,
chi L khai c6 lan di xe dm, c6 lan di xe taxi nhung khéng cung cip dugc bién
lai. Tuy nhién, xét thay day la thiét hai thuc té, tai cip phdc tham bé sung thém
tai liéu 1a Bién ban xac minh ngay 18/6/2018 cua Toa an nhan dan tinh Bac Kan
thi gia xe taxi loai 4 chd, theo thoi diém c6 giao dong tir 11.000d (Mudi mot
nghin dong) dén 12.000d (Mudi hai nghin dong)/1Km. Tir nha chi L dén céc co
quan t6 tung trong thanh phd B chi L xac dinh nam trong ban kinh 5Km. Do
viy, co cin cir chap nhan mot phan khang cdo vé noi dung nay, cu thé sd tién
dugc chap nhan 1a: 25 ngay (ngay 1am viéc véi co quan t6 tung) x 2 luot/ngay X
60.000d (Skm x 12.000d/Km) = 3.000.000d (Ba triéu ddng).

[9] Nguyén don yéu cau bdi thudng thiét hai von vay phu nit dé chian nudi
23.240.000d (Hai muoi ba triéu hai trim bén muoi nghin dong) vi truy t6 oan
sai nén khong cham s6c duogc vat nudi (lgn néi) nén vat nudi bi chét va tién 14
ngan hang cua khoan vay 800.000.000d (Tam trim triéu dong), vay ngay
17/4/2014, 13i tinh tir ngay c6 quyét dinh khoi t6 dén ngay bdi thuong xong
nhimg thiét hai theo yéu ciu ctia nguyén don. Ly do, 1a viéc kinh doanh pha san
nén khong c6 tién tra 14i ngan hang.

[10] Khoan 4 Diéu 45 Luat trach nhiém boi thuong nha nudc 2009 quy
dinh: “4. C&c khodn tién da ngp vao ngan sach nha nudée theo quyét dinh ciia co
quan nha nudc co tham quyén, bi tich thu, thi hanh an, khodn tién da dat dé bao
ddm tai co quan co tham quyén dwoc hodn trd cho nguwoi bi thiét hai hodc than
nhan cia ho; truong hop khodn tién dé 14 khodn vay c6 1i thi phdi hoan trd ca
khodn |81 hop phap; truong hop khodn tién @6 khong phdi 14 khodn vay c6 1ai
thi phai hoan tra cho nguwoi bi thiét hai hodc than nhan ciia ho ca khoan 1ai theo
13i sudt co ban do Ngan hang Nha nuwdce Viét Nam cong bé tai thoi diém gidi
quyét boi thirong.”. Xét théy s6 tién nguyén don yéu cau boi thuong khéng
thudc truong hop dugc bdi thuong theo quy dinh, an so tham khong chap nhéan
yBu cau nay ctia nguyén don 1a cd cin cir. Do vay, khong ¢ can ctr chdp nhan
ndi dung khang céo nay ctuia nguyén don.

[11] Yéu cau bdi thuong nhiing tai san phuc vu kinh doanh bi thiét hai
bang tong s6 tién 170.000.000d (Mot tram bay mu:0’1 triéu dong), do bang blen
ké, gia dé hang hong khéng str dung duoc va yéu cau boi thudong nguon von bi
thiét hai, mat mat, hu hong 500.000.000d (Nam tram triéu dong), do lay hang vé
khoéng ban hét, 16i mot khong ban duoc. Xét thay, tai san chi L yéu ciu boi
thuong khong thudc truong hop bi phat mai, bi mat, chi L khdng bi tam giit, tam
giam, do vay, khong thudc truong hop dugc bdi thuong theo khoan 1, 2, 3 Piéu
45 Luat trach nhiém boi thuong nha nude nim 2009 va khoan 1 Piéu 5 Thong tu
lién tich s6: 05/2012/TTLT- VKSNDTC- TANDTC- BCA-BTP-BQP-BTC-
NN&PTNT .

[12] V& yéu cau bdi thudng thiét hai vé viéc kinh doanh mat uy tin déi véi
khach hang 300.000.000d (Ba trim triéu ddng). Xét thay, theo quy dinh tai
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khoan 5 Diéu 47 Luat trach nhiém béi thudng nha nudc 2009, tiéu muc 1.1 muc
1 phan | Nghi quyét 03/2006/NQ-HDTP ngay 08/7/2006 ctia Hoi dong thim
phan Toa &n nhan dan téi cao thi uy tin bj xam hai da dugc xem xét bdi thudng
trong phan thiét hai do t6n that vé tinh than ctia chi Pham Thi L. Do vay, khang
c40 Yéu cau bdi thuong thiét hai vé viéc kinh doanh mét uy tin dbi vai khach
hang 300.000.000d (Ba tram triéu déng) khdng c6 can cir chap nhan .

[13] V& yéu cau bdi thuong tién thué lut su tu van 110.000.000d (Mot
trim mudi triéu dong), nguyén don khdng cung cip dugc tai liéu, ching ci
chtng minh ¢é thué luat su tu van nén an so thAm khong chp nhan yéu ciu nay
ctia nguyén don 1a ¢ can ct. Tai cdp phlc tham nguyén don ciing khong ciing
cap duoc tai lidu ndo dé chirng minh cho yéu cau caa minh nén khéng cé can cir
chap nhan khang céo cta nguyén don.

[14] Viéc thi hanh an khoan tién boi thuong duoc thyc hién theo khoan 2
Piéu 357 Bo luat Dan su.

[15] Vé an phi: Can ¢t Diéu 64 Luat trach nhiém boi thuong nha nudc,
nguyén don Pham Thi L, ngudi c6 quyén lgi, nghia vu lién quan Pham Hitu S,
Mai Thi N, Pham Htru L, Hoang Hiru L1 khang cao khdng phai chiu an phi dan
su phuc tham, &n phi dan sy so tham .

[16] An phi dan su so tham: Vién kiém sat nhan dan thanh phé Bic Kan,
tinh Bac Kan phai chiu an phi theo quy dinh.

Vi cac 1€ trén,
QUYET PINH:

Can ctr: khoan 2 Biéu 308 Bo luat T6 tung dan su; Diéu 77, 78 Luat Trach
nhiém boi thuong nha nude 2017; Diéu 45, 46, khoan 5 Diéu 47, 64 Luat Tréach
nhiém bdi thuong nha nude nim 2009; diém b tiéu muc 1.1 myc 1 phan | Nghi
quyét s6: 03/2006/NQ-HDTP ngay 08/7/2006 cua Hoi dong tham phan Toa an
nhan dan téi cao; khoan 1 Diéu 7, khoan 1 Piéu 10 Thong tu lién tich sb:
05/2012/TTLT- VKSNDTC- TANDTC- BCA- BTP- BQP- BTC- BNN&PTNT
ngay 02/11/2012; Piéu 147 Bo luat T tung dan sy; Diéu 48 Nghi quyét
326/2016/UBTVQH 14 ngay 30/12/2016 quy dinh vé mac thu, mién, giam, thu,
nop, quan ly va sir dung ap phi va 1 phi Toa an; khoan 4 Biéu 27 Phap lénh an
phi, 1€ phi Toa 4&n nam 2009.

Tuyén Xxir:

1. Chap nhan mot phan khang co ciia nguyén don Pham Thi L va nhiing
nguoi ¢4 quyén loi, nghia vu lién quan Mai Thi N, Pham Hitu S, Pham Hiwu L,
Hoang Hiru L1.

2. Stra Ban an dan su so tham sb: 02/2018/DS-ST ngay 07/02/2018 cua
Toa an nhan dan thanh phé B, tinh Bic Kan, nhu sau:
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- Chap nhan mét phan yéu cau khoi kién cua nguyén don Pham Thi L,
budc Vién kiém sat nhan dan thanh phé B phai bdi thudng cho chi Pham Thi L
tong s6 tién 1a 54.240.000d (Nam muoi tu triéu hai trim bon muoi nghin ddng).
Trong d6: boi thuong thiét hai do ton that tinh than cho ban than chi Pham Thi L
1a 33.740.000d (Ba muoi ba triéu bay trim bén muoi nghin dong); tién mat thu
nhap thyuc té 12.500.000d (Muoi hai triéu nam tram nghin dong); thiét hai thyuc
te tien xe di lai 3.000.000d (Ba triéu dong) va tién thué nguoi tréng con
5.000.000d (Nam triéu dong).

- Khéng chap nhan céc yéu cau khaoi kién con lai caa chi Pham Thi L

Viéc thi hanh &n khoan tién bdi thuong duoc thyuc hién theo khoan 2 Piéu
357 B6 luat Dan su.

3. V& an phi:

- Nguyén don va nhiing nguoi ¢6 quyén loi, nghia vu lién quan Mai Thi
N, Pham Htu S, Pham Hu L, Hoang Hru L1 khdng phai chiu an phi dan su so
tham, phtc tham.

- Vién kiém sat nhan dan thanh phd B phai chiu an phi dan su so tham
2.712.000d (Hai triéu bay trim mudi hai nghin déng).

“Trong hop ban an, quyét dinh dwoc thi hanh theo quy dinh tai Diéu 2
Lugt thi hanh an dan su thi nguoi duroc thi hanh an dan sw, nguoi phai thi hanh
an dan sy c6 quyén thod thugn thi hanh an, quyén yéu cau thi hanh an, tw
nguyén thi hanh an hogc bi cuéng ché thi hanh dn theo quy dinh tai cdc diéu
6,7, va 9 Lugt thi hanh an dan su; thoi hiéu thi hanh an dwoc thuc hién theo quy
dinh tai Diéu 30 Lugt thi hanh &n dan sy~

Ban an phlc tham c6 hiéu luc phép luat ké tir ngay tuyén an.

Noi nhén: TM. HOI DPONG XET XU PHUC THAM
- TANDTP B; THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh Béc Kan(02);

- THADS TP B;

- Cac duong su;

- Luu hd so vu an;

- Phong KTNV TAT; .

- Luu: VP. Nguyen Ngoc Hoa
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