TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO DA NANG Poc lap - Tw do - Hanh phuc

Ban 4n s6: 80/2023/DS-PT
Ngay: 28 - 7 - 2023
VIV Tranh chdp hop dong
vay tai san

, _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO DA NANG

- Thanh phéin Hpi dong xét xir phiic thdm gém c6:

Thdm phan - Chii toa phién toa: Ong Tran Pinh Quang

Cdc Tham phdn: Ong Vi Viét Diing
Ba Tran Thi Bé

- Thuw ky phién toa: Ong Lé Vin V¥ - Thu ky Toa an nhan dan thanh phd
Da Nang.
- Dai dién Vien /giém sdt nhan dan thanh phé Pa Nang tham gia phién toa:
Ong Lé Anh Pha - Kiém sat vién.

Ngay 28 thang 7 ndm 2023 tai try s¢ Toa an nhén dan thanh ph6 Pa Ning,
xét xtr phtc tham cong khai vu an dan su thu Iy s6 35/2023/TLPT-DS ngay 12

)

thang 5 nam 2023 vé “Tranh chdp hop dong vay tai san”.

Do Ban an dan sy so thim sd 12/2023/DS-ST ngay 29 thang 3 nam 2023
cua Toa an nhan dan quan Thanh Khé, thanh pho Pa Nang bi khang cao.

Theo Quyét dinh dua vu an ra xét xu phtic tham sd 128/2023/Qb-PT ngay
29 thang 6 nam 2023 va Quyét dinh hoan phién toa phic tham so6 141/2023/Qb-
PT ngay 14 thang 7 nam 2023, giira cac duong su:

1. Nguyén don: Ba L& Thi T, sinh nam 1983; Dia chi: Puong M, phuong H,
quan T, thanh pho Pa Nang. C6 mat.

Nguwoi dai dién theo ity quyén ciia nguyén don: Ba L€ Thi Ngoc A, sinh
nam 1998; Dia chi: Puong H, quan T, thanh pho Da Nang (theo Giay uy quyén
ngay 31/5/2023). C6 mat.

Nguoi bao vé quyén va loi ich hop phdp ciia nguyén don: Ba Lé Thi Xuéan
P - Luat su ciia Cong ty Luat X; Dia chi: Puong H, quan T, thanh pho Pa Nang.
Co6 mat.

2. Bi don: Ba T,rﬁn Thi Diém T, sinh nim 1971; Dia chi: Puong D, phuong
H, quan T, thanh pho Ba Nang. C6 mat.

3. Nguoi khdng cdo: Ba Tran Thi Diém T, 1 bi don.



NOI DUNG VU AN

Ba Lé Thi T va ba Tran Thi Diém T c6 quan hé vay tién, tai Gidy vay tién
ngay 04/01/2019 ba Tran Thi Diém T vay ba Lé Thi T 1.500.000.000 dong, dén
ngay 30/01/2019 vay tlep 200.000.000 dong, tong cong 1.700.000.000 dong Tai
Gidy vay tién khong thé hién co 1ai suat tuy nhién cac bén thira nhan thuc té cho
vay c0 tra lai, theo nguyén don lai suat 12 5%/ thang, theo bi don ba Diém T IAi
suat cac bén ap dung 13 0 ,25%/mgay (7,5%/thang). Tu khi vay ba Tran Thi Diém
T da tra duge 1.320.000.000 dong bang chuyén khoan va tién mit, theo duong
su trinh bay 1a tién 13i. Ba Tran Thi Diém T c6 viét: Dén ngay 11/01/2021 s& tra
bot tién 1ai cho ba Lé Thi T.

Theo don khéi kién, nguyén don cho rang ba Tran Thi Diém T chua tra no
gbc, tuy nhién do 2 bén thoa thuan muc 13i suat cao hon quy dinh cua phéap luat
nén nguyén don xac dinh sd tién ba Tran Thi Didém T d4 tra duoc tinh nhu sau:
tr ngay 04/8/2019 dén ngay 12/4/2021 ba Tran Thi Diém T di tra duoc
1.320.000.000 dong, tinh 14i suat 20%/nam, so tién 1di 1a 546.959.055 dong, sb
tién vuot 20% 1a 773.040.945 dong duoc trir vao no goc nén s tién vay ba Trén
Thi Diém T con no 1a 926.959. 055 dong Ba Lé Thi T yéu cau Toa an giai quyet
budc ba Tran Thi Diém T tra sd tién 1.350.752.689 dong, trong do no goc
926.959.055 dong, no 1i tinh tir ngay 13/4/2021 dén ngay xét xtr so tham
29/3/2023 v6i mirc 13i suat 20%/nam la 363.672.703 dong; tién 1ai con no cia ky
tra ng trude 1a 60.120.931 dong.

Ba Tran Thi Diém T thong nhat s0 tién vay 1.700.000.000 dong, xac dinh
da tra 1.320.000.000 dong, nay ba Lé Thi T tinh lai suat 20% ba cho rang cao, d¢
nghi tinh lai suat 12%/nam cho khoan tién da tra va lai suat sau ngay 12/4/2021.
D061 véi tién 1ai con ng cua ky tra ng trude 60.120.931 dong ba dé nghi ba Lé Thi
T mién cho ba vi ba vay dau tu kinh doanh nhung thua 16, hién nay gap nhiéu
kho khan.

Véi néi dung vu an nhw trén, Toa an cdp so tham da xét xir va quyét dinh:

Cin ctr: Khoan 3 Diéu 26; diém a khoan 1 Diéu 35; diém a khoan 1 Piéu
39; Piéu 147; khoan 2 Piéu 227 B¢ luat T tung dan su; Diéu 463, 466, khoan 1

Piéu 468 va Didu 469 BO ludit Déan su; Nghi quyet sO

326/2016/UBTVQH14 ngay 30.12.2016 cta Uy ban thudong vu Qudc hdi quy
dinh vé muirc thu, mién, gidm, thu, ndp, quan 1y va st dung an phi, I¢ phi Toa an.

Tuyén xt chap nhén yéu cau khoi kién Ve~ viée “Tranh chdp hop dong vay
tai san” cua ba Lé Thi T doi véi ba Tran Thi Diem T.
‘ Budc ba Tran Thi Diém T phai thanh toan cho ba Lé Thi T 1.350.752.689
dong (Mo? ty, ba tram nam muoi tri¢u, bay tram nam muwoi hai nghin, sau tram
tam muoi chin dong), trong do:

+ No gbe 14 926.959.055 dong.

+ No lai tinh tr ngdy 13/4/2021 dén 29/3/2023 (716 ngay, lai suét
20%/nam) 14 363.672.703 dong.


https://thuvienphapluat.vn/van-ban/Thue-Phi-Le-Phi/Nghi-quyet-326-2016-UBTVQH14-muc-thu-mien-giam-thu-nop-quan-ly-su-dung-an-phi-le-phi-Toa-an-337085.aspx
https://thuvienphapluat.vn/van-ban/Thue-Phi-Le-Phi/Nghi-quyet-326-2016-UBTVQH14-muc-thu-mien-giam-thu-nop-quan-ly-su-dung-an-phi-le-phi-Toa-an-337085.aspx

+ No i con ng cua ky trd no trude 1a 60.120.931 déng.

Ban an so tham con tuyén vé tién 1ai cham thi hanh 4n, &n phi so tham;
quyén khang cao cua cac duong su, quy dinh vé thi hanh &n dan su.

~ Ngay 12/4/2023, ba Tran Thi Diém T c6 don khang cdo Ban an dan sy so
th€1~m voi ,ncf)i dung: xin dugc tra 1ai theo 1ai suat 12%/nam vi hién ba Tran Thi
Diém T rat khoé khan, khong c6 kha nang trd no.

Tai phién toa phuc tham, bi don giit nguyén khang cdo, dong thoi dé nghi
nguyén don khong tinh tlén l1ai 60.120.931 déng Nguoi dai dién cua nguyén don
khong dong v voi yéu cau cua ba Tran Thi Diém T vé viéc tra 13i voi muc i
suat 12%/nam. Riéng s6 tién 1di 60.120.931 dong con no trude day, dai dién
nguyén don chap nhan khong tinh dé tao diéu kién cho ba Tran Thi Diém T
thanh toan no. Cac duong su khong thoa thuan dugc viée giai quyét vu an.

Y kién cua dai dién Vién Kiém sat nhan dan thanh phd Pa Néng tai phién
toa phac tham:

Tham phén, Hoi dong xét xir va Thu ky phién toa chap hanh ding quy dinh
ctia B luat T tung dan sy trong qué trinh giai quyét vu an. Puong sy di thuc
hién day du quyén va nghia vy theo quy dinh.

Vé khang céo ctia bi don: Ban an so thim xét xir vy an dung quy dinh phap
luat, dé nghi Ho1 dong xét xir khong chap nhan khang cao ctia ba Tran Thi Diém
T vé viéc dé nghi ap dung murc 1ai sut 12%/nam; chap nhén su tu nguyén cua
nguyén don vé viéc khong yeu cau bi don tra s tién 11 60.120.931 dong, sta
Ban 4n dan su so tham s6 12/2023/DS-ST ngay 29 thang 3 nam 2023 ciia Toa an
nhan dan quin Thanh Khé, thanh phd Pa Néng.

NHAN PINH CUA TOA AN

Sau khi nghién ciru cdc tai liéu, chimg cit ¢6 trong hoé so vu dan dwoc tham
tra tai phién toa; can cuw vao két qua tranh tung tai phién toa, Hoi dong xét xur
nhan dinh:

[1] Vé thi tuc t6 tung:
Pon khang cdo ctia ba Tran Thi Diém T trong thoi han khang cdo, dam bao

ndi dung, hinh thirc theo quy dinh cua Diéu 272 va Diéu 273 B luat TH tung
dan su.

[2] Vé khang c4o ciia ba Tran Thi Diém T:

[2.1] Ban 4n so tham xac dinh quan hé cho vay cua cac bén la khong thoi
han, c6 thoa thuan tra 1ai va 4p dung mli’p 1ai suét~20%/n€1m chap nhén yéu cau
khéi kién ctia nguyén don, xir budc ba Tran Thi Diém T phai tra cho ba Lé Thi T
926.959.055 dong ng goc, 60.120.931 dong tién léi cua ky tra ng trude va bude
ba Tran Thi Diem T tiep tuc tra 1ai voi muc 13i suat 20%/nam tr ngay 13/4/2021
dén xét xir so tham 29/3/2023 1a c¢6 can ¢, dang phap luat.

N S no géc 926.959.055 giéng du’qg Xa:,C dinh trén‘CO G 80 Eién ba Tran Thi
Diém T vay 1.700.000.000 dong, trir soO tién 1ai ba Tran Thi Diém T da tra theo
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thoa thuén vuot qua muc lai suat gi01 han 20%/nam theo quy dinh tai khoan 1
biéu 468 Bé‘luét Dan sy trong sO tién 1ai da tra 1.320.000.000 dong, Ia
773.040.945 dong.

V& tién 14i, voi muc 13i sudt 20%/nam thi tir ngdy 04/8/2019 dén ngay
12/~4/2021 ba Tran Thi Diém T phai tra 12 607.079.986 dong, thyc te ba Tran Thi
Diém T mdi tra dugc 546.959.055 dong, nén nguyén don yéu céu ba Tran Thi
Diém T phai tra 60.120.931 dong con lai. Tuy nhién, tai phién toa phuc tham,
nguoi dai dién cua nguyén don khong yéu cau ba Tran Thi Diém T phai tra s6
tién 60.120.931 dong nay do dieu kién kho khan cua ba Tran Thi Diém T hién
nay, xét thay day la sy tu nguyén cua nguyén don nén Hoi dong xét xir chap
nhan.

Tir ngay 13/4/2021 dén 29/3/2023, theo quy dinh vé thoi han tai Didu 146
B0 luat Dan su 1a 711 ngay (01 nam 11 thang 16 ngay), tuy nhién nguyén don
xéac dinh 12 716 ngay véi sb tién 13i 363.672.703 dong Toa &n cép so tham chap
nhan ]a chua cllmh xac. Do vay, Hoi dong XG'E XU phtc tham xéac dinh sd tién 13i
ba Tran Thi Diém T phai tra 1a 361.133.089 dong.

[2.2] Quan h¢ vay gién cta cac bén co thoa thuén 1ai suat, nhung ba Tran
Thi Diém T khang cao d¢ nghi ap dung lai suat 12%/nam la khong c6 can cir nén
Ho1 dong xét xir khong chap nhan vé ndi dung nay.

 [2.3] Hoi dong xét xir phuc tham sira mot phan Ban an so thém, budc ba
Trén Thi Diém T c6 nghia vu tra cho ba Lé Thi T 1.288.092.144 dong nhu y
kién phat bi€u cua dai dién Vién Kiém sat nhan dan thanh pho Pa Nang tai phién
toa la co can ctr quy dinh phap luat.

[2.4] Do chip nhan mot phan khang cao va sira an so tham nén nguoi khang
cao khong phai chiu &n phi dan sy phuc tham. An phi dén sy so tham bi don phai
chiu theo quy dinh phép luat trén so tien phai thanh toan theo quyet dinh cia Ban
an phuc tham.

Vi cac lé trén,

QUYET PINH
- Can cir khoan 2 Piéu 308 Bo luat T6 tung dan su;

- Cian ctr cic diéu 280, 463, 466; khoan 1 Diéu 468 va Diéu 469 Bo luit
Dan su;

- Can cr khoan 2 Diéu 148 Bo luat T6 tung dan sw; Nghi quyet
326/2016/NQ- UBTVQH14 ngay 30/12/2016 ciia Uy ban Thuong vu Qubc hoi
quy dinh vé muc thu, mién, giam, thu, ndp, quan ly va sir dung an phi va I¢ phi

Toa an.
Chép nhin mot phan khang céo cua ba Tran Thi Diém T.

Stra mdt phan Ban 4n dan sy so thAm s6 12/2023/DS-ST ngay 29 thang 3
nam 2023 ctua Toa &n nhan dan quan Thanh Khé, thanh phé PBa Nang.



Xtr: Chap nhan yéu cau khoi kién vé viéc “Tranh chdp hop dong vay tdi
san” cua ba L& Thi T doi vdi ba Tran Thi Diém T.

1. Budc ba Tran Thj Diém T phai trd cho ba Lé Thi T s tién 1.288.092.144
dong (moz &y hai tram tam mucoi t&m triéu, khdng tram chin muwoi hai nghin, mot
tram bon muoi bon dong) trong do6 ng goc la 926.959.055 dong, tién lai tr ngay
13/4/2021 dén 29/3/2023 1a 361.133.089 dong.

Ké tir ngay c6 don yéu cau thi hanh 4n cta ngudi dugc thi hanh an cho dén
khi thi hanh an xong, hang thang bén phai thi hanh an con phai chiu khoan tién
13i cua sb tién cham thi hanh an theo muc 13i suét quy dinh tai khoan 2 Diéu 468
B0 luat Dan su.

2. An phi dan sy:

2.1. An phi dan sy so tham 13 50.642.764 dong ba Tran Thi Diém T phai
chiu.

Hoan tra cho ba Lé Thi T sO tién tam Ung an phi 23.746.000 dong da nop
theo Bién lai thu s6 0002977 ngay 11/10/2022 tai Chi cyc Thi hanh an dén sy
quan Thanh Khe, thanh pho Da Nang.

2.2. Ba Tran Thi Diém T khong phai phai chiu an phi dan su phic tham.
Hoan tra ba Tran Thi Diém T 300.000 dong tam tmg an phi dan sy phtc thim da
ndp theo Bién lai thu sé 0008925 ngay 12/4/2023 tai Chi cuc Thi hanh an dén sy
quan Thanh Khé, thanh ph6 Pa Nang.

3. Ban an phc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Truong hop ban &n duoc thi hanh theo quy dinh tai Piéu 2 Luat Thi hanh
an dan sy thi nguoi duoc thi hanh 4n, nguoi phai thi hanh an c6 quyén thoa
thuan thi hanh 4n, quyén yéu cau thi hanh 4n, ty nguyén thi hanh an hodc cudng
ché thi hanh an theo quy dinh tai cic diéu 6,7 va 9 Luat Thi hanh an dan sw. Thoi
hi¢u thi hanh an duogc thuc hién theo quy dinh tai Diéu 30 Luat Thi hanh an dan
SU.

TM. HQI PONG XET XU PHUC THAM
Noi nhén: THAM PHAN - CHU TQA PHIEN TOA
- Céc duong sy;
- TAND quan Thanh Khé;
Chi cuc THADS quan Thanh Khé;
VKSND TP. Pa Niang;

Luu: HO so vu an, T6 nghiép vu.

Tran Pinh Quing



