TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BAC LIEU Poc 1ap - Tw do - Hanh phuc
Bén 4n sb: 131/2018/DS -PT
Ngay 28 - 11 - 2018 ’
V/v tranh chap quyén st dung dat

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TiNH BAC LIEU

- Thanh phin Hpi dong xét xir phiic thdm gom co:

Thim phan - Chit toa phién toa: Ba Tran Ngoc Nhu

Cdc Tham phdn: Ong Truong Thanh Diing

Ba Cao Thi Tty Giang

- Thw ky phién toa: Ong Vii Van Hung - Thu ky Tda an nhan déan tinh
Bac Liéu.

- Dai dién Vién kiém sdt nhan dén tinh Bac Liéu tham gia phién tda: Ba
Huynh Diém L¢ - Kiém sat vién.

Ngay 28 thang 11 ndm 2018, tai try s¢ Toa an nhan dan tinh Bac Liéu xét
xu phuc thdm cong khai vu an thy 1y s6 127/2017/TLPT-DS ngay 27 thang 12
nam 2017 vé tranh chap quyén sir dung dat.

Do Ban 4n dan su so tham s6 36/2017/DS-ST ngay 17 thang 11 nam 2017
cta Toa an nhan dan huyén V, tinh Bac Liéu bi khang cao, khang nghi.

Theo Quyét dinh dua vu 4n ra xét xir phtic tham s6 04/2018/QP-PT ngay
01 thang 02 nam 2018, gitra cac duong su:

- Nguyén don: Ong Tran Van T, sinh nam 1949. Tra tai: Ap C, xa L,
huyén V, tinh Bac Liéu (c6 mat).

- Bi don: Ba Nguyén Thi N, sinh nam 1948. Tru tai: Ap C, x3 L, huyén V,
tinh Bac Li€u (vang mat).

Ngueoi dai dién theo iy quyén ciia ba Neuyén Thi N: Anh Phan Vin T2,
sinh nam 1977. Tru tai: Ap C, xa L, huyén V, tinh Bac Li€u (c6 mat).

- Ngueoi ¢6 quyén loi, nghia vu lién quan:

1. Ba Huynh Thj A, sinh nim 1951 (ving mit)

2. Anh Tran Huynh Co T, sinh ndm 1976 (c6 mit)

3. Chi Tran Thi G, sinh ndam 1976 (viang mat)

4. Anh Tran Huynh Pha T, sinh nam 1978 (vang mat)
5. Ba Phan Thi Lé T, sinh nim 1966 (vang mit)



6. Ong Phan Vin T1, sinh nim 1972 (vang mit)

7. Ba Phan Thi Bé T, sinh nim 1975 (ving mit)

8. Anh Phan Van T2, sinh nam 1977 (c6 mat)

9. Chi Phan Thi Hong T1, sinh nam 1980 (ving mit)

10. Chi Phan Thi Hé)ng T2, sinh nam 1983 (c6 mat)

11. Chi Phan Thi Héng T3, sinh nam 1985 (c6 mat)
Cung tru tai: Ap C, xa L, huyén V, tinh Bac Liéu.

 Nguoi dai di¢n theo iy quyén cia ba Huynh Thi A, anh T ran Huynh Phil
T: Ong Tyén Van I, sinh ndm 1949. Tru tai: Ap C, xi L, huyén V, tinh Bac Liéu
(Theo Giay ty quyéen ngay 09/3/2018 va 20/3/2018).

- Ngueoi khdng cdo: Bi don ba Nguyén Thi N va ngudi c6 quyén loi, nghia
vu lién quan ba Phan Thi Lé T, 6ng Phan Van T1, ba Phan Thi Bé T, gnh Phan
Van T2, chi Phan Thi Hong T1, chi Phan Thi Hong T2, chi Phan Thi Hong T3.

- Vién kiém sat khang nghi: Vién kiém sat nhan dan tinh Bac Liéu.
NOI DUNG VU AN:

_ Theo ong T ran Van T la nguyén don va cing la nguoi dai di¢n theo uy
quyén cua ba Huynh Thi A, anh Tran Huynh Co T, chi Tran Thi G, anh Tran
Huynh Phu T la nhitng nguoi c6 quyén loi, nghia vu lién quan trinh bay:

Nguoén gbc phan dét tranh chap ong nhan chuyén nhuong ciia ba Nguyén
Thi Kim B vao nam 1982. Khi nhan chuyén nhuong khong c6 do dac, co chi
ranh voi nhau, sau nay ong c6 do dac lai chiéu ngang khoang 10 mét. Khi mua la
cd nha va dat lGc 6ng mua dat ba N chua c6 & day, den khoang nam 1987-1988
ba N méi vé ddy 0. Phan dat ba N & 1a dat cta tru s ap C trudc day. Tir trude
dén nay duong muong thoat nude nay 1a cua gia dinh 6ng, do gia dinh 6ng st
dung, nhung hién nay gia dinh ba N da lan chlem gia dinh 6ng khong co duong
thoat nudc dé st dung. Phan dét trén da duoc cip Gidy ching nhan quyén su
dung dat do vo ong 13 ba Huynh Thi A dtng tén. Trudce khi ba N cit nha 6ng c6
kéu ba N chira vai tic dé cach duong muong thoat nude, nhung khi ba N cat nha
vao thang 5/2015 c6 1an qua dudng muong khoang hon 1 tic nén méi phat sinh
tranh chap. Trong qua trinh tranh chap c6 Trudng 4p C chung kién, xac nhan
viéc ba N ¢6 1an qua dudng muong thoat nudc cua gia dinh ong. Nay ong yéu
cau ba N tra lai phan dat da 1an chiém theo do dac thuc té cia Toa an dién tich
6,05m’, ngoai ra, 6ng yéu cau ba N thao d& céc cong trinh phu da xay dung trén
dat tranh chap dé tra lai cho gia dinh 6ng sir dung. Cong trinh phy tren dat gdom:
Tudng xay D200, khong t6, cao 1,2m, dai 13,3m, dién tich 15,96m?; dal bé tong
ot thép, dai 11m, rdng 0,2m, dién tich 2,2m2. Cac tai san trén do bé N xay dung
va dang quan ly, st dung.

~ Phia bi don ba Nguyén Thi N trong qud trinh qto”’ tung trinh bay: Ngudn
goc phan dat tranh chap la cia 6ng Phan D nhan chuyén nhugng cta nguoi khac
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tir nam 1980, sau d6 gia dinh ba N tiép tuc quan 1y, stt dung cho dén nay. Giira
dat cta gia dinh ba N va dat caa ong Tran Van T tr trude dén nay c6 duong
muong thodt nudc ciia nha ba N lam ranh, duong muong nay do gia dinh ba N
str dung tir trude dén nay, ong Tran Vin T khong c6 sir dung. Ba Nguyén Thi N
cling di dugc cip Gidy chimg nhan quyén sir dung dat d6i v6i phan dat tranh
chap. Tuy nhién, vao thang 5/2015 6ng Tran Vin T lai phat sinh tranh chap cho
rang ba N 14n chiém dudng muong thoat nude nén khai kién yéu cau tra lai phan
dat theo do dac thyc té ctia Toa an va yéu cau thao d& cac cong trinh ma gia dinh
ba N xdy dung trén duong muong thoat nudc dé tra lai cho gia dinh 6ng Tran
Vin T thi ba N khong dong ¥.

Nguoi ¢é quyén loi, nghia vu lién quan ba Phan Thi Lé T, éng Phan Vin
T1, ba Phan Thi Bé T, anh Phan Van T2, chi Phan Thi Ho”‘ng T1, chi Phan Thi
Hong T2, chi Phan Thi Hong T3 théng nhat trinh bay: Ngudn gbc phan dt tranh
chép 1a cta 6ng Phan D (chong ba N) nhan chuyén nhuong tir ngudi khac. Pén
nam 1992, ong D chét, gia dinh ba N van tiép tuc stir dung 6n dinh phén dat cua
gia dinh bao gom ca phan dat tranh chap. Ba N ciing di dugc cap Glay ching
nhan quyén sir dung dat dung theo trinh tu, thi tuc phap luat. Phan dat tranh
chép ciling 13 dudng muong thoat nudce nha ba N sir dung tir trude dén nay, hién
tai da dugc gia dinh ba N nang cip lam 6ng thoat nudc, phia trén bé mat duoc
phu dal, trang xi mang. Nay khong biét vi Iy do gi 6ng Tran Van T khai kién doi
phan dat nay thi cac dng ba, anh chi khong chap nhéan toan bd yéu cau khai kién
ctia 6ng Tran Van T. Ngoai ra, cac 6ng ba, anh chi khong c6 yéu cau hay trinh
bay gi khéc.

Tir nhitng ndi dung trén, tai Ban dn ddn sy so tham sé 36/2017/DS- ST
ngay 17 thang 11 nam 2017 va Quyét dinh sira chita, bé sung ban dn so tham sé
07/2017/0D-SCBSBA ngay 15/12/2017 cua Toa dn nhdn dan huyén V, tinh Bac
Liéu dd quyét dinh:

oo Ap gh_mg khoén 9 Piéu 26, diém a khoan 1 Diéu 35, diém a, ¢ khoan 1
bicu 39, bicu 91, Diéu 217 Bo luat To tung dan su; Bi€u 166, Diéu 175 Bo luat
Dan su.

- Ap dung diém a, khoan 1, Piéu 24, khoan 2 Diéu 26 Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016 ciia Uy ban thuong vu Qubc hoi quy
dinh vé mtrc thu, mién, giam, thu ndp, quan 1y va su dung an phi va 1€ phi Toa
an.

1. Chip nhan don khai kién ctiia 6ng Tran Vin T d6i voi ba Nguyén Thi N
yéu cau tra lai phan dit 1a dudng muong thoat nude c6 dién tich 6,05m? (trong
d6 c6 3,7m’ nam trong hanh lang 16 gi6i).

2. Ghi nhan syt nguyén cua 6ng Tran Van T chia cho ba Nguyén Thi N
14, duong muong thoat nudc dé sir dung chung. Dinh chi mot phan yéu cau khoi
kién ctia ong Tran Van T d6i voi ba Nguyén Thi N vé viéc doi lai % duong
muong thoat nudc véi dién tich 2,35m°.



3. Budc ba Nguyén Thi N va cic thanh vién trong ho gdm: Ba Phan Thi
L§ T, ong Phan Van Tl,‘bé Phan Thi Bé T, ann Phan Van T2, chi Phan Thi
Hong T1, Chi,Ph%n Thi Hong T2, ch‘i Phan Thi Hong T3 c6 nghia vu di doi cac
tai san trén dé:n de ’tré lai cho ong Tran Van T, (Ong Tran Van T dai dién hd gia
dinh nhan) phan dat c6 vi tri nhu sau:

- Hudng BOng giap dat tranh chap dang sir dung c6 sé do 9m;

- Hudng Tay gidp dat ba Nguyén Thi N dang st dung c6 sb do 9m;

- Huong Nam giap voi dat da duoc boi thuong thude dy an WBS5 ciia song
Ca Mau - Bac Liéu c6 so do 0,125m;

- Hudng Biéc giap v6i Qudc 10 1A ¢6 sb do 0,15m;

Dién tich: 1,175m?

Di doi cac tai san gom: tuong D200 cao 1,2m x dai 13,3m, dién tich
15,96m? va dal bé tong cot thép dai 11m x rong 0,2m, dién tich 2,2m2.

4. Chi phi xem xét, thim dinh tai chd ba Nguyén Thi N phai chiu

1.499.000 dong, ong Tran Van T da duy ndp xong. Ba N phai c6 nghia vu tra lai
cho 6ng Tran Van T s6 tién trén tai Chi cuc Thi hanh 4n dan sy huyén V.

BT An phi dan su khong c6 gia ngach ba Nguyén Thi N phai chiu 200.000
dong; 6ng Tran Van T da du nop 500.000 dong tai Bién lai thu s6 0004181 ngay
28/10/2016 duogc hoan lai tai Chi cuc Thi hanh &n dan su huyén V.

Ngoai ra, ban an so tham con tuyén vé Luat Thi hanh an trong giai doan
thi hanh 4n va quyén khang cao cho cac duong su theo quy dinh cua phap luat.

Ngay 28/11/2017, ba Nguyén Thi N, ba Phan Thi Lé T, 6ng Phan Vian T1,
ba Phan Thi B¢ T, anh Phan Van T2, chi Phan Thi Hong T1, chi Phan Thi Hong
T2, chi Phan Thi Hong T3 yéu cau xem xét lai toan bo ban an so tham va bac
yéu cau khoi kién cta ong Tran Vin T.

Tai phién toa phlc thim, anh Phan Van T2, chi Phan Thi Hong T3 va chi
Phan Thi Hong T2 gilt nguyén nd1 dung khang céo.

Ngay 18/12/2017, Vién kiém sat nhan déan tinh Bac Liéu ban hanh Quyét
dinh khang nghi phuc tham s6 01/QDKNPT-VKS-DS: Khang nghi toan bd ban
an so tham, dé nghi Toa g’ln nhan dén’tinh Bac Liéu huy ban an so tham, giao ho
s0' cho Toa an cap so tham giai quyéet lai theo thu tuc chung. Tai phién toa dai
dién Vién kiém sat nhan dan tinh Bac Liéu thay d6i ndi dung khang nghi theo
hudng stra an so tham.

Pai dién Vién kiém sat nhdn dén tinh Bac Liéu phdt biéu y kién:

Vé thi tuc t6 tung: Thong qua kiém sat viéc giai quyet vu an tu khi thu 1y

vu 4n dén thoi diém nay thiy rang Tham phan, Hoi dong xét xtr d chdp hanh
ding cac quy dinh cia Bo luat T tung dan sy.



Vé ndi dung: Xét chimg ctr do ba N cung cap nhu 10i khai 6ng Chau Minh
N nhung 6ng chi la nguoi do ba N thué sua chira va nang cap duong muong
thoat nudc bén phia ba N, 6ng N khong hiéu biét gi ngudn gdc tranh chip; cac
ching ctr 6ng Tran Vin T dua ra 1a 101 khai 6ng Truong Van L, 6ng Nguyén
Vin S déu théng nhit xac dinh dét tranh chép 1a cua 6ng Trﬁn Van T nhéan
chuyén nhuong ctia ba Kim B, ba Nguyén Thi H xac dinh ndm 2005 ba thay ong
Tran Van T lam duong muong thoat nude roi, khi nay ba N con chua xay nha
kién cb, ba Nguyén Thi Hanh N xac dinh qua trinh sir dung dat, ong Tran Van T
c6 lam dudng thoat nudc, ba N cling c6 lam dudng thoadt nude, dén dau nim
2015 khi ba N cat nha thi ba cat hét duong thoat nudc ciia ba N rdi 1an qua
duong thoat nude ctia ong Tran Van T nén phat sinh tranh chap; nam 2015 khi
ba N cat nha 1an qua duong muong thoat nudc thi xay ra tranh chap, ong Li
Vin P - Truong ap C c6 dén 1ap bién ban véi ndi dung ba N 1an qua dét cia ong
Tran Van T nén nhan 151 v6i 6ng Tran Van T va ba N c6 muon phan dit duong
muong giap tudng nha dng Tran Vin T dé t6 tudng nha ba N. Nhu vay, c6 cin
ctr chap nhan dudng muong thoat nudc 1a cua gia dinh 6ng Tran Van T. Tuy
nhién, do ban 4n so thim tuyén sai vé dién tich nén xac dinh lai dién tich tranh
chap la 5, 58m Pbi voi khang nghi ctia Vién kiém séat nhan dan tinh Bac Liéu:
Vé to tung cap so tham c6 vi pham khoan 2 Piéu 101 Bo luat Té tung dan sy, di
dugc cap phuc tham khic phuc nén can rat kinh nghiém; vé ndi dung ban an so
tham tuyén budc ba N tra dién tich dat cho 6ng Tran Van T la chua dung va
khong c6 dat dé thi hanh, cac tai san trén dat khong can phai bdi thuong hay di
doi nhu an so thém tuyén. Do d6, Vién kiém sat rat khang nghi vé to tung, thay
d6i khang nghi vé ndi dung. D& nghi Hoi dong xét xtr ap dung khoan 2 Diéu 308
Bo luat T tung dan su, khéng chip nhan khang cdo cua ba Nguyén Thi N, ba
Phan Thi Lé T, 6ng Phan Van T1, ba Phan Thi B¢ T, anh Phan Van T2, chi Phan
Thi Héng T1, chi Phan Thi Héng T2, chi Phan Thi Héng T3, chép nhan yéu cau
khai kién ctia ong Tran Vian T va stra mot phan Ban an so tham s6 36/2017/DS-
ST ngay 17/11/2017 ctia Toa an nhan dan huyén V, tinh Bac Liéu.

NHAN PINH CUA TOA AN:

[1] Sau khi nghién ctru toan bd cac tai liéu, chimg cit ¢6 luu trong hd so
vu an da duogc tham tra tai phién tda, can clr vao két qua tranh luan tai phién toa,
qua y kién trinh bay cua cic duong sy, dé xut ciia Kiém sat vién, sau khi thao
luan, Hoi déng xét xir nhan dinh:

[2] Theo nguyén don Ong Tran Vin T ngudn goc dat Ia cia 6ng nhan
chuyén nhuong ctia ba Nguyén Thi Kim B vao nim 1982 bao gém ca phan dat
Ong dang ¢ va phan dat dudng muong tranh chap véi ba N hién nay. Khi nhan
chuyén nhuong cua ba B khong c6 do dac, sau nay 6ng c6 do lai chiéu ngang 1a
10 mét. Tir trude dén nay duong nudc nay la cua gia dinh 6ng, nhung hién nay
ba N da 1an chiém. Phan dat nay di duoc cip Gidy ching nhan quyén su dung
dat do vo ong 1a ba Huynh Thi A dimg tén. Khi ba Nguyen Thi N cat nha co lan
qua duong muong khoang 01 tic nén phat sinh tranh chap. Nay 6ng yéu cu ba



N tra lai phan dat da 1an chiém va yéu cau ba N thdo d& cac cong trinh phu da
xay dung trén dat tranh chap dé tra lai cho gia dinh 6ng sir dung.

[3] Bi don ba Nguyen Thi N trinh bay ngudn gbc dit 1a do 6ng Phan D
(chong ba N) nhén chuyén nhuong ctua nguoi khac nam 1980, sau do gia dinh
tlep tuc quan 1y, sir dung cho dén nay. Giira dat cia gia dinh ba N va dat 6ng
Tran Van T c¢6 dudng muong thoat nudc cia gia dinh ba N lam ranh, duong
muong nay do gia dinh ba N str dung tur trudc den nay, ong Tran Vin T khong
str dung. Ba N da duoc cip Gidy ching nhan quyén sir dung dat dbi voi phan dat
tranh chap. Thang 5/2015, 6ng Tran Van T va ba N phat sinh tranh chap do 6ng
Tran Vin T cho rang ba N 14n chiém duong muong thoat nudc nén khai kién va
yéu cau thao d& cac cong trinh ma gia dinh ba N xay dung trén muong thoat
nudc tra lai cho gia dinh 6ng Tran Van T thi ba N khong dong .

[4] Xét khang cdo cua ba Nguyén Thi N, ba Phan Thi L¢ T, ong Phan
Van T‘l, ba Phan Thi Bé T, aph Phan Van TZ, chi Phan Thj, Hong T1, chi Phan
Thi Hong T2, chi Phan Thi Hong T3, Hj1 dong xét xir xét thay:

[5] Theo cong vin sd 795/UBND-NC ngay 19/6/2017 ciia Uy ban nhan
dan huyén V, tinh Bac Liéu (but luc 193) xac dinh: Theo Gidy chimg nhan
quyén st dung dat tai thira 239, to ban do s6 15 do ba Huynh Thi A dung tén
dién tich duoc cip 200m?, do dac thuc t& 213,3m?; thira 240, to ban d6 15 do ba
Nguyén Thi N dimg tén dién tich dugc cip 270,2 m?, do dac thuc té 292,8m?; do
dién tich tranh chap giita hai bén qua nho, dién tich ciia hai bén déu thira nén
khong xac dinh duoc dién tich 6,05m” nam tai thira 239 va thira 240 chinh xac la
bao nhiéu.

[6] Ngudn gbc dit tranh chép Ong Tran Van T cung cép cac nhan ching
nhu 6ng Truong Van L, 6ng Nguyén Vin S khai dat cta 6ng Tran Vian T ¢ trudc
day 1a nhan chuyén nhuong cta ba Kim B, 6ng Tran Van T dén & trude ba N; ba
Nguyén Thi H khai vao nim 1979 - 1980 gia dinh cua ba di lam kinh té mdi, cha
ctia ba la thuwong binh nén dugce chinh quyén dia phuong cap cho phan dét o,
nim 1984 gia dinh ba doi vé Cau S6 02 dé sinh song, dé dat trong sau d6 chong
ctia ba N gip cha cta ba dé hoi muon dat & cho dén nay; ba Tran Thi Hanh N
khai vao nam 1982 ba vé xa L dé day hoc, dén nim 1985 vé & ludn thoi diém
nay 6ng Tran Vin T da dén day o, ba N chua 6.

[7] Ba N cung cip nhan ching nhu 6ng Chau Minh N, 6ng Nguyén Van
b, ong Ta Quoc T, 6ng Trinh Minh T nhung nhitng ngudi nay khong biét vé
ngudn gbc dat dang tranh chap; chi xac nhan viéc ba N thué 1am duong muong
va khi 1am thi khong c6 ai tranh chap.

[8] V& qua trinh st dung phan dat tranh chap: Theo 6ng Tran Van T trinh
by ong nhan chuyén nhuong dat ctua ba Kim B vao nim 1982, tir nha ong dén
nha ba N con khoang dét tréng nén 6ng st dung dudng thoat nudc 1a phan dat
tréng nay. Nam 2015, con 6ng la anh Tran Huynh Co T cét nha thi xay ra tranh
chap. Nguyén nhén xay ra tranh chap la do ba N 14n sang phan dat cta 6ng nén
6ng Tran Van T ngan can va chinh quyen dia phuong co 1ap bién ban dé nghi ba
N ngung xay dung trén dat tranh chap.



[9] Ngay 11/11/2016 6ng Lir Minh D ¢6 xac nhan vao ngay 06/5/2015 ho
6ng Tran Vin T, ba Nguyén Thi N hai bén tranh chap duong muong, ba N dau
tién c6 nhan 151 v6i bén éng Tran Vin T, cudi cung chinh quyén hoa giai khong
thanh co chuyén bién ban vé x4. Mt khéc, tai Bién ban x4c minh ong L&t Minh
b ngay 17/02/2017 éng D xac dinh: Puong muong thodt nudc co tir 1au, thoat
nuoc tur 1 ra séng. Vao ndm 2015 ba N cat nha 1an 1én duong muong nén phét
sinh tranh chap, khi giai quyét van dong chia cho ba N %4 dudng muong dé dat
éng nudc s dung chung, 6ng Tran Vin T dong y, nhung ba N khong dong .
Hon nira vao ngay 16/12/2015 khi ba N dem vat tu dé xay dung va 16t dal trén
duong muong tranh chap thi chinh quyén dia phuong c6 dén lap bién ban dé
nghi ba N giir nguyén hién trang, nhung sau d6 ba N van ¢6 tinh xay dung va 16t
dal trén dudng muong tranh chap.

[10] Nhu vay ba N cho rang phan dat tranh chip 1a ctia ba nhung ba N
khong c6 chimg ctr chimg minh; Uy ban nhan dan khéng xac dinh dugc phan dat
tranh chép nam tai thira 239 va thira 240 chinh x&c 1a bao nhiéu, nén 4n so tham
chip nhan yéu cau khoi kién cta 6ng Tran Van T chia cho ba N % dién tich dat
tranh chap 14 c¢6 cin cr phap luat.

[11] Tai Bién ban dinh gia ngay 12/12/2016 thé hién “twong xay D200,
khong t0, cao 1,2m, dai 13,3m c6 don gia la 200.000d/m2, dién tich: 15,96m* va
tai phan quyét dinh ctia ban &n so tham ctia Toa an nhan dan huyén V, tinh Bac
Liéu tuyén ... Di doi céc tai san gdm: twong D200 cao 1,2m x dai 13,3m, dién
tich 15,96m?...”. Ngay 19/4/2018 va ngay 01/10/2018 Toda an nhan dén tinh Bac
Liéu thim dinh phan dat tranh chip va tién hanh xem xét thim dinh tai chd xac
dinh tong dién tich dét tranh chép la 5,58m?, cac tai san trén phan dat tranh chip
2dm 02 hang gach song song dai 7,25m? nam trong phan giai phong mat bang:
01 hang gach cao 0,18 mét (bén phia dit ba N), 01 hang gach cao 0,1 mét (bén
phia dat ong Tran Van T), 02 hang gach nay c6 bé day 0,1 mét; 01 cai dong ho
nudc; 01 dudng thoat nude dai 16,88 mét mot doan cd nap day, mot doan khong
c6 nap day; 01 dong hd nude; 01 try da dé dan nude sinh hoat va 6ng dan nude
sinh hoat; 01 buc tudng cao 1,55 mét dai 4,86 mét, c6 do day 0,1 mét; 01 buc
tuong cao 1,2 mét dai 1,52 mét, c6 do day 0,1 mét nam trong giai phong mit
bang song Ca Mau - Bac Liéu. Nhu vy, trén phan dat tranh chap c6 cac hang
gach, duong thoat nudc do gia dinh ba N xay, con dong ho nude, tru d4, ong dan
nuéc 1a cia gia dinh ong Tran Van T dang st dung. Tuy nhién, do ba N ¢é tinh
xdy dung thém cac cong trinh trén dat tranh chap khi dugc chinh quyén dia
phuong ngin can va céc tai san trén dat tranh chap gia trj khéng 16n, cac duong
su khong yéu cau nén Hoi dong xét xir khong dat ra xem xét va giir nguyén hién
trang dang sir dung trén phan dat duoc chia.

[12] Tai phan quyét dinh cia ban an so thim tuyén: “2. Ghi nhdn sw tie
nguyén ciia éng Tran Van T chia cho ba Nguyen Thi N > dwong mwong thoat
nudc dé sir dung chung. Dinh chi mot phan yéu cau khéi kién ciia éng Tran Vin
T d@6i v6i ba Nguyén Thi N vé viéc doi lai % dwong mwong thodt nudc véi dién
tich 2,35m?”. Phan dit qua do dac thuc t& 1a 6,05m?, trir dién tich dit & hanh
lang 16 gi6i 1a 3,7m”. Nhu vy, phan dat tranh chap chi con lai 2,35m?, nhung
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ong Tran Van T tu nguyén chia > duong muong cho ba N, 1€ ra Toa an cap so
tham dinh chi mot phan yéu cau khoi kién cua 6ng Tran Van T dbi voi ba
Nguyén Thi N vé viéc doi lai % duong muong thoat nudc vai dién tich 1,175m
chtr khong phai 2,35m? nhu 4n so thdm quyét dinh. Tuy nhién, tai bién ban xem
Xét, tham dinh tai chd ngay 01/10/2018 cta Tda an nhan dan tinh Bac Liéu c6
thay ddi vé dién tich dit, nén cin stra ban an so thAm vé dién tich dit dé dam bao
cho viéc thi hanh an. Do d6, cip so tham can rat kinh nghiém van dé nay.

[13] Tai Bién ban xem xét, thAm dinh tai chd ngay 12/12/2016 thé hién
“trén phan dat tranh chdp cO mot so tai san gan lién sé duoc thé hién tai bién
ban dinh gia cung ngay”. Tuy nhién, theo quy dinh tai khoan 2 Diéu 101 Bo luat
Té tung dan su quy dlnh “...Bién ban phai ghi ro két qua xem xét, tham dinh, mé
ta ro hién truong,...”; viéc Toa an cap so tham ra Quyét dinh sira chita, bo sung
ban an so tham khong dung theo quy dinh tai Dleu 268 Bo luat TH tung dan su.
Do d6, cap so tham can rat kinh nghiém khi tién hanh xem xét, tham dinh tai
chq phai mo ta cac tai san trén dat va khi sira chira, bo sung ban an so tham phai
phoi hgp véi cac Hoi tham nhan déan 1a thanh vién Hoi dong xét xir da tuyén ban
an do.

[14] Méc du qua trinh gidi quyét vu én, Toa an cap so tham c6 céc sai sot
nég trén, nhung cap phuc tham da khac phuc doi voi viée xem xét, tham dinh tai
cho va cac sai sot khac khong anh hudng dén quyén loi cia cac dwong su nén
Ho1 dong xét xur chi can stra an so tham dé dam bao thi hanh an.

[15] Tt nhimg phén tich trén, khdng 6 can ctr chdp nhan khang cdo cua
ba Nguyen Thi N, ba Phan Thi L¢ T, 6ng Phan Van T1, ba Phan Thi Bé T, anh
Phan Van T2, chi Phan Thi Hong T1, chi Phan Thi Hong T2, chi Phan Thi Hong
T3; c6 can clr chap nhén toan bd y kién dé nghi cua Kiém sat vién tai phién toa,
dinh chi xét xu phic tham doi voi ndi dung khang nghi cua Vién kiém sat nhan
dan tinh Bac Liéu vé€ thu tuc t0 tung va stra mot phan Ban an dan su so tham so
36/2017/DS-ST ngay 17 thang 11 nam 2017 ctia Toa an nhan dan huyén V, tinh
Bac Liéu.

[16] An phi dan sy phuc thAm ba Nguyén Thi N, ba Phan Thi Lé T, 6ng
Phan Van T1, ba Phan Thi Bé T, anh Phan Van T2, chi Phan Thi Héng T1, chi
Phan Thi Hong T2, chi Phan Thi Hong T3 phai chiu theo quy dinh cta phap luat

Vi céc € trén,

QUYET PINH:
Can ctr khoan 2 Diéu 308; Diéu 309 va Diéu 289 Bo luat T4 tung dan su.
Ap dung khoan 9 Diéu 26, diém a khoan 1 Diéu 35, diém a, ¢ khoan 1

Piéu 39, Diéu 91, Biéu 217 Bo luét t6 tung dan sy; Diéu 166, Diéu 175 Bo luat
Dan su; Nghi quyét sb 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban

thuong vu Qudc hoi quy dinh vé muc thu, mién, giam, thu ndp, quan 1y va sir
dung &n phi va I¢ phi Toa an.



Khong chap nhan khéng cdo ctia ba Nguyén Thi N, ba Phan Thi Lé T, 6ng
Phan Vin T1, ba Phan Thi Bé T, anh Phan Vin T2, chi Phan Thi Hong T1, chi
Phan Thi Hong T2, chi Phan Thi Hong T3; chap nhan toan b dé nghi cua Klem
sat vién tai phién toa, dinh chi xet xur phic tham d6i vOi noi dung khang nghi
ctia Vién kiém sat nhan dan tinh Bac Liéu vé thu tuc t6 tung va sira mot phan
Ban 4n dan sy so tham s6 36/2017/DS-ST ngay 17 thang 11 niam 2017 caa Toa
an nhan dan huyén V, tinh Bac Liéu.

1. Chap nhan yéu ciu khai kién cua 6ng Tran Vin T d6i v6i ba Nguyén
Thi N yéu céu tra lai phin dit 13 dudng muong thoat nude co dién tich 5,58m?
(trong d6 c¢6 3,1m? nam trong hanh lang 16 gidi).

2. Ghi nhén sy tu nguyén cua 6ng Tran Vin T chia cho ba Nguyén Thi N
/> duong muong thoat nudce dé str dung chung. Dinh chi mt phan yéu cau khoi
kién cua 6ng Tran Van T d6i voi ba Nguyen Thi N vé viéc doi lai % duong
muong thoat nudc véi dién tich 1 ,24m?.

3. Budc ba Nguyén Thi N va cac thanh vién trong ho gom: Ba Phan Thi
Lé T, ong Phan Van T1, ba Phan Thi B¢ T, anh Phan Van T2, chi Phan Thi
Héng T1, chi Phan Thi Héng T2, chi Phan Thi Héng T3 c6 nghia vu tra lai cho
6ng Tran Van T (6ng Tran Van T dai dién ho gia dinh nhan) phan dét toa lac tai
ap C, xa L, huyén V, tinh Bac Liéu ¢6 vi tri, s6 do nhu sau:

- Hudng Pong giap dat dng Tran Van T dang st dung c6 sd do 9,34m;

- Hudng Tay giap dat ba Nguyén Thi N dugc 6ng Tran Van T tu nguyén
chia co6 so do 9,34m;

- Huéng Nam giap ranh GPMB cta Kénh Bac Liéu - Ca Mau c6 s do
0,15m;

- Hudng Bic gidp véi chi gidi quy hoach giao thong 26m HLLG ¢6 sb do
0,135m;

Dién tich: 1,24m?.

Cac tai san trén phan dét tranh cheflp gém 02 hang gach song song dai
7,25m2’ nam trong phan giai phong mat bang: 01 hang gach cao 0,18 met (bén
phia dat ba N), 01 hang gach cao 0,1 mét (bén phia dat ong Tran Van T), 02
hang gach nay c6 bé day 0,1 met; 01 cai dong ho nude; 01 dudng thoat nudce dai
16,88 mét mot doan co nap day, mot doan khong c6 nap day; 01 dong hd nudc;
01 tru da dé dan nudc sinh hoat va 6ng dan nudc sinh hoat; 01 birc tudong cao
1,55 mét dai 4,86 mét, co do day 0,1 mét; 01 buc tudong cao 1,2 mét dai 1,52
mét, c6 do day 0,1 met nam trong giai phong mat bang song Ca Mau - Bac Liéu
dugc gilr nguyén hién trang dang st dung trén phan dat duogc chia.

4. Dinh chi xet xu phuc tham dé,i v6i noi dung khang nghi cia Vién kiém
sat nhan dan tinh Bac Li€u vé thu tuc t6 tung.

5. Chi phi xem xet, tham dinh tai chd va dinh gia tai san ba Nguyén Thi N
phai chiu 2.819.000 dong, 6ng Tran Van T da duy ndop xong. Ba N phai c6 nghia



vu tra lai cho 6ng Tran Vian T s6 tién trén tai Chi cuc Thi hanh an déan sy huyén
V, tinh Bac Liéu.

6. V& an phi:

6.1 An phi dan su khong c6 gia ngach ba Nguyén Thi N phai chiu
200.000 ddng; 6ng Tran Van T di ndp tam tng sd tién 500.000 dong theo Bién
lai thu s& 0004181 ngay 28/10/2016 tai Chi cuc Thi hanh an dan sy huyén V,
tinh Bac Liéu, 6ng Tran Vin T dugc hoan lai s6 tién 500.000 dong tai Chi cuc
Thi hanh an dan sy huyén V, tinh Bac Liéu.

6.2. An phi dan sy phiic tham:

An phi dan sy phtc thim ba Nguyén Thi N, ba Phan Thi L¢ T, 6ng Phan
Van T1, ba Phan Thi Bé T, anh Phan Van T2, chi Phan Thi Hong T1, chi Phan
Thi Hong T2, chi Phan Thi Hong T3 phai chiu mo6i nguoi 300.000 dong.

Anh Phan Vin T2 d3 tam ng 300.000 d6ng va ndp tam ng thay cho ba
Nguyén Thi N, ba Phan Thi T, 6ng Phan Van T1, ba Phan Thi Bé T, chi Phan
Thi Hong T1, chi Phan Thi Hong T2, chi Phan Thi Hong T3 mdi ngudi 300.000
dong theo cac Bién lai thu s6 0009204, 0009205, 0009206, 0009207, 0009208,
0009209, 0009210, 0009211 cung ngay 29/11/2017 tai Chi cuc Thi hanh an dan
sy huyén V, tinh Bac Li€u duogc chuyén thu an phi.

7. Ban an duogc thi hanh theo quy dinh tai Diéu 2 Luat thi hanh an dan su
thi nguoi duoc thi hanh an dan su, ngudi phai thi hanh an dan su co quyén thoa
thuan thi hanh 4n, quyén yéu cau thi hanh an, ty nguyén thi hanh an hodc bi
cudng ché thi hanh an theo quy dinh tai cac Piéu 6, Piéu 7, Diéu 9 Lut thi hanh
an dan sy, thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai Diéu 30 Luat
thi hanh an dan su.

Ban an phuc tham c6 hiéu luc phap luit ké tir ngay tuyén an.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM
- TANDCC tai TP. HCM (01 ban); THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh Bac Liéu (02 ban);

- TAND huyén V (01 ban);

- CCTHADS huyén V (01 ban); (P ky tén va déng diu)

- Buong su (13 ban);

- Luu HS, TDS (01 ban), Té HCTP (01)

Tran Ngoc Nhu
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