_TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Péc lap - Tw do - Hanh P

Ban 4n s6: 273/2021/HC-PT
Ngay: 26/03/2021
V/v khiéu kién quyét dinh xtr phat vi
pham hanh chinh vé thué.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phén Hpi dong xét xir phiic thdm gom cé:
Thdm phén - Chii toa phién toa : Ba D3 Thi Kim Phuong
Cdc Tham phan : Ba Lé Thi Thuong Huyén
: Ba Lé Hong Phuong
- Thw ky phién toa: Ba Pham Thi L¢ Ha - Thu ky Toa an nhan dan
Thanh phd H6 Chi Minh.

- Pai dién Vién kiém sdt nhan din Thanh phé Hé Chi Minh tham gia
phién téoa: Ba Than Trong Minh Phuong - Kiém sat vién.

Trong ngay 17 va 26 thang 03 nam 2021 tai tru s¢ Toa &n nhan dan thanh
ph6 H6 Chi Minh d4 tién hanh xét xtr P tham cong khai vu 4n hanh chinh thy ly
s6 46/2020/TLPT-HC ngay 01 thang 12 nam 2020 vé viéc “Khiéu kién quyét
dinh hanh chinh trong linh vuc thué vé xir phat vi pham hanh chinh vé thué ”.

Do Ban an hanh chinh so thdm s6 08/2020/HC-ST ngay 29/9/2020 ciia
Toa an nhan dan Quéan B bi khang céo.

Theo Quyét dinh dwa vu an ra xét xu s6 682/2021/QDXXPT-HC ngay
24/02/2021 va Quyét dinh tam ngimg phién toa s6 2363/2021/QDPT-HC ngay
17/03/2021, gitra cac duong su:

- Nguoi khoi kién: Cong ty TNHH Thuong mai — Dich vu T.

Dia chi: S6 46 Pudng s 5A, phuong B1, Quan B, Thanh phé Hd Chi
Minh.

Nguoi dai dién theo phdp ludt: Ba Vii Thiéu H, sinh ndam 1976, chuc
vu: Giam DPdc.

Nguwoi dai dién hop phdp: Ong Au Trung H1, sinh nam 1983.



bia chi: E1.4 HQ4, C/c Hoang Quan, ép 3 xa A, huyén B, Thanh phé)
Ho6 Chi Minh. (Gidy uy quyén ngay 10/4/2020).

- Nguwoi bi kién: Chi cuc Truéng Chi cuc thué quan B.

Dia chi: S6 528 duong Kinh Duong Vuong, phudng Al, quan B, Thanh
phd H6 Chi Minh.

Nguwoi dai dién theo phdp Iudt: Ong Tran Quang P, sinh nim 1965,
chuc vu: Chi cuc Truong.

Nguoi bdo vé quyén va loi ich hop phdp ciia nguoi bi kién: Ba Nguyén
Hoang Dao A2, sinh nam 1979, Chtrc vu: Cong chuc Doi Kiém tra thué s6 3

- Nguoi khéng cdo: Chi cuc Truong Chi cuc thué quian B - Ngudi bi

kién.
NOI DUNG VU AN:

Theo Ban 4n so thim, ndi dung vu an nhu sau:

Theo Gidy chimg nhan dang ky doanh nghiép ma s6 0302833537, Cong ty
trach nhiém hiru han Thuong mai — Dich vu T (goi Cong ty) c6 tru s& chinh dat
tai 46 duong sb 5a, phudng B1, quan B, Thanh phé HO Chi Minh va ngudi dai
dién theo phap luat 1a Vii Thiéu H.

Ngay 06/11/2019, Chi cuc Truong Chi cuc thué quan B (Chi cuc Trudng)
ban hanh Quyét dinh s6 955/QD-CCT vé viéc kiém tra thué tai Cong ty. Ngay
29/11/2019, Poan kiém tra 1ap Bién ban kiém tra thué tai tru so nguoi ndp thué
la Cong ty.

Ngay 05/12/2019, Chi cuc Truong thué ban hanh Quyét dinh sé 1889/QD-
CCT (goi Quyét dinh 1889/QD-CCT) vé viéc xir phat vi pham hanh chinh d6i
v6i Cong ty vi da thuc hién hanh vi vi pham hanh chinh: Ké khai sai thué GTGT
lam phét sinh s thué phai ndp, ké khai sai thué TNDN khong phét sinh sb thué
phai nop; Cac tinh tiét ting nang: Vi pham nhiéu lan thué TNDN; Bi 4p dung
hinh thirc xtr phat, bién phap khic phuc hau qua nhu sau:

- Hinh thtrc xtr phat chinh: Phat tién véi muc phat (tiéu muc 4254):
419.555.472 d6ng. Trong do: Phat tién vé hanh vi khai sai dn dén thiéu sd tién
thué phai ndp voi mirc phat 417.035.472 ddng; Phat tién vé hanh vi vi pham thu
tuc vé thué voi muc phat 2.520.000 dong.

- Céc bién phap khac phyuc hau qua: S tién thué truy thu 2.085.177.357
ddng. Trong d6: Thué GTGT (tiéu muc 1701): 2.085.177.357 ddng; Tién cham
nop tién thué GTGT (tiéu muc 4931): 421.151.837 dong.



Ngay 13/03/2020, Chi cuc Truéng ban hanh Quyét dinh sé 05/QD-CCT-
GQKN (goi Quyét dinh 05/QD-CCT-GQKN) vé viéc giai quyét khiéu nai cua
Cong ty, theo quyét dinh don khiéu nai ciia Cong ty dugc chdp nhan mot phan
vé viéc diéu chinh giam sb tién cham nop vé hanh vi khai sai ddi vé6i sd thué
GTGT da duoc ghi trén Quyét dinh 1889/QD-CCT, cu thé: Tién cham ndp tién
thué GTGT (tiéu muc 4931): 420.514.433 ddng, cac ndi dung khac ghi trong
Quyét dinh 1889/QD-CCT van giit nguyén.

Khéng ddng y v6i cac quyét dinh cia Chi cuc Trudng , Cong ty thuc hién
viéc khéi kién tai Toa an.

* Theo Pon khoi kién ngay 07/4/2020, ban tw khai ngay 07/9/2020 va
bién ban doi thoai nguoi khoi kién Cong ty TNHH Thwong mai — Dich vu T co
ong Au Trung HI dai dién theo ity quyén trinh bay:

Cong ty ké khai sai, sot hoa don cia to khai cac ky ké khai thué ctia Quy
3/2017 va Quy 4/2017; Quy 1/2018, Quy 3/2018 va Quy 4/2018. Ngay tai thoi
diém phat hién, Cong ty di ké khai bd sung ngay quy lién ké tiép theo. Viéc ké
khai sai, st do Cong ty tu phat hién va diéu chinh ngay tat ca cac hoa don dau
ra, ddu vao va hop dong, viéc diéu chinh duoc liét ké trong bang ké dinh kém
theo cac to khai. Can ctr diém d Khoan 1 Piéu 12 Luat thué gié tri gia ting 2008,
dugc sta d6i, bd sung nim 2013; diém g Khoan 1 Diéu 9 Nghi dinh
209/2013/ND-CP huéng dan thi hanh Luat thué gia tri gia ting; Khoan 8 Piéu
14 Thong tu s6 219/2013/TT-BTC, Cong ty di ké khai, bd sung, diéu chinh cac
t& khai thué GTGT cua céac ky khai thué Quy 3/2017; Quy 4/2017; Quy 1/2018;
Quy 3/2018 va Quy 4/2018 nhu sau:

- Ky khai thué Quy 3/2017: Céng ty ndp td khai chinh thirc vao ngay
30/10/2017, ndp bd sung lan 1 vao ngay 01/10/2017, ndp bd sung 1an 2 vao ngay
07/7/2019 va ndp bd sung lan 3 vao ngay 20/8/2019.

- Ky khai thué Quy 4/2017: Cong ty ndp td khai chinh thirc vao ngay
30/01/2018, ké khai b6 sung 1an 1 vao ngay 12/03/2018, bd sung 1an 2 vao ngay
07/7/2019 va bo sung 1an 3 vao ngay 20/8/2019.

- Ky khai thué Quy 1/2018: Céng ty ndp to khai chinh thic vao ngay
02/5/2018, bo sung lan 1 vao ngay 07/7/2019.

- Ky khai thué Quy 3/2018: Cong ty ndp to khai chinh thirc vao ngay
30/10/2018, b6 sung lan 1 vao ngay 07/7/2019.

- Ky khai thué Quy 4/2018: Céng ty ndp to khai chinh thic vao ngay
30/01/2019, bd sung 1an 1 vao ngay 07/7/2019.



Can cu Thong tu 166/2013/BTC; Chuin muc chung duoc ban hanh va
cong bd theo Quyét dinh s6 165/2002/QD-BTC ngay 31/12/2002 cta B Trudng
Bo Tai chinh, viéc ké khai sai sot hoa don trén khong 1am phat sinh s thué phai
dong nén Cong ty khong phai bi xtr phat theo Quyét dinh 1889/QD-CCT va
Quyét dinh 05/QP-CCT-GQKN. Theo Céng vin 4943/TCT-KK ngay
23/11/2015 cua Bo Tai chinh (goi Cong van 4943/TCT-KK) thi doanh thu va chi
phi thué GTGT dau ra 1a bat budc ké khai va ndp thué trong ky phat sinh, trong
khi @6 chi phi va thué GTGT dau vao di ké khai sai sot thi khong duoc hach
toan diéu chinh tré vé trong ky phat sinh. Chinh diéu nay s& din dén bat cap
trong hach toan va thuc hién dang céc chuan muc ké toan trong ké khai s6 sach
cua doanh nghiép. Viéc Chi cuc Trudéng can cit Cong van 4943/TCT-KK xu
phat Cong ty 1a khong ding quy dinh, sai nguyén tic xir 1y vi pham hanh chinh,
vi Cong vin 4943/TCT-KK khong thudc hé thong quy pham phap luat. Dé nghi,
Tda 4n tuyén hity 2 quyét dinh néu trén.

* Tai Ban tu khai ngay 07/9/2020, nguoi bi kién Chi cuc Truong Chi cuc
thué quén B la 6ng Tran Quang P trinh bay:

Thuc hién Quyét dinh kiém tra 95 5/Qb-CCT, Poan kiém tra cia Chi cuc
Truong da tién hanh kiém tra tai tru so Cong ty vao cic ngay 19/11/2019;
20/11/2019; 21/11/2019; 22/11/2019 va ngay 25/11/2019. Theo Bién ban kiém
tra thué ky ngay 29/11/2019, vé thué GTGT Coéng ty c6 cic vi pham din dén
phat sinh s6 thué GTGT phai ndp 1a 2.085.177.357 ddng, cu thé:

+ Ké khai thué GTGT mua vao duoc khiu trir khoan chi khong phuc vu
hoat dong san xuét kinh doanh, thanh toan tién mat ddi véi hang héa mua vao tu
20.000.000 dong trd 1én, so tién 3.796.819 dong;

+ Xac dinh lai thué GTGT dau ra do xac dinh lai don gia ban hang hoa, sb
tién 115.200.205 dong;

+ K& khai diéu chinh b6 sung thué GTGT mua vao khéu trir cac ky Quy 3;
Quy 4/2017 va Quy 1; Quy 3; Quy 4/2018 khong ding quy dinh lam phat sinh
s tién 1.966.180.333 dong.

Tir co sé ndy, Chi cuc Truéng ban hanh Quyét dinh 1889/QD-CCT va
Quyét dinh 05/QD-CCT-GQKN.

Trong Bién ban kiém tra thué, Cong ty ¢ y kién: “Céng ty khéng dong y
Vv6i ndi dung diéu chinh giam thué GTGT ddu vao dwoc khdu triv cia cdc ky tinh
...bé sung thué GTGT dau vio dwoc khdu trir khéng ding quy dinh ma doan
kiém tra néu. Do sai sét trong ké khai thué GTGT, tuy nhién don vi da ké khai

diéu chinh bé sung theo nguyén tdic cac héa don phdt sinh cia ky ndo thi ké khai
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vdo ding ky 6. Ca néi dung con lai déu thong nhat theo Bién ban kiém tra.”.

bl

Cong ty ké khai trén t& khai thué GTGT cac ky tinh thué Quy 3; Quy 4/2017 va
Quy 1; Quy 3; Quy 4/2018 co sai sot, sau d6 c6 ndp lai to khia thué GTGT bd

sung nhu sau:

Ky tinh Ngay nop Lan ndp Thué GTGT Ghi chu
thué to khai diu vao duoc
khau trir
Quy 3/2017 | 30/10/2017 | Chinh thirc - Phat hién khai sot hoa don
Quy 3/2017 | 01/11/2017 | B6 sung lan 1 | 1,637,287,066 | dau vao cua Quy 3/2017 sb
Quy 3/2017 | 07/7/2019 | Bé sung 1an 2 | 1,603,674,004 | tién thué GTGT dugc khau
Quy 3/2017 | 20/8/2019 | B6 sung lan 3 | 1,603,674,004 | trir  ding:  1,603,674,004
dong; Thoi diém phat hién
Quy 4/2017. Do d6 phai ké
khai ting thué GTGT dugc
khiau trr Quy 4/2017:
1,603,674,004 dong
Chénh léch
gitra to khai | -
chinh thire va | 1,603,674,004
t& khai bo
sung lan 3
Quy 4/2017 | 30/01/2018 | Chinh thirc - Phat hién khai sot hoa don
Quy 4/2017 | 12/03/2018 | Bd sung lan 1 | 621,484,702 | du vao ctia Quy 4/2017 sb
Quy 4/2017 | 07/07/2019 | Bd sung 1an 2 | 689,339,901 | tién thué GTGT duoc khiu
Quy 4/2017 | 20/8/2019 | Bosung lan3 | 689,339,901 |trr dung: 689,339,901
Chénh léch ddng; Thoi diém phat hién
giita to khai | -689,339,901 | Quy 1/2018. Do d6 phdi ké
chinh thirc va khai tang thué GTGT duoc
t& khai bd khiau trr Quy 1/2018:
sung 1an 3 689,339,901 dong
Quy 1/2018 | 02/5/2018 | Chinhthiac | 461,258,942 | Phat hién khai sot hoa don
Quy 1/2018 | 07/7/2019 | Bd sunglan 1 | 867,464,882 | dau vao ctia Quy 1/2018 sb
Chénh léch tién thué GTGT duoc khau
gitra to khai tre  dung: 405,089,500
chinh thirc va | -406,205,940 | dong; Thoi diém phat hién
t& khai bo Quy 3/2019. Do d6 phai ké
sung khai ting thué GTGT duoc
khiau trr Quy 3/2019:
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405,089,500 dong
Diéu chinh | 405,089,500 | Theo bang ké.
giam thué
GTGT dau
vao khau trir
Quy 01/2018
Quy 3/2018 | 30/10/2018 | Chinh thirc - Phat hién khai sot hoa don
Quy 3/2018 | 07/7/2019 | Bé sunglan 1 | 1,083,853,017 | dAu vao ctia Quy 3/2018 sb
Chénh léch tién thué GTGT duoc khiu
giita to khai trr  dung: 1,083,853,017
chinh thirc va - ddng; Thoi diém phat hién
td khai bd | 1,083,853,017 | Quy 3/2019. Do d6 phai ké
sung khai ting thué GTGT dugc
khiu trr Quy 3/2019:
1,083,853,017 dong
Quy 4/2018 | 30/01/2019 | Chinh thirc - Phat hién khai sot hoa don
Quy 4/2018 | 07/07/2019 | Bé sunglan 1 | 671,518,031 | dAu vao ctia Quy 4/2018 s6
Chénh léch tién thué GTGT duogc khiu
gitra to khai tr  dung: 671,518,031
chinh thirc va | - 671,518,031 | dong; Thoi diém phat hién
t& khai bo Quy 3/2019. Do d6 phai ké
sung khai ting thué GTGT duoc
khiu trr Quy 3/2019:
671,518,031 dong

Theo quy dinh tai diém d Khoan 1 Diéu 12 Luat s 31/2013/QH13; Diéu

8, Khoan 2, Khoan 3 Diéu 10, Piém a Khoan 5, Piéu 12 va Khoan 8 Piéu 14
Thong tu 219/2013/TT-BTC; Khoan 4 Piéu 8, Khoan 3 Piéu 10 va Diéu 26
Thong tu 156/2013/TT-BTC, thi héa don du ra xuat ban phat sinh ky nao thuc
hién khai bd sung, diéu chinh ky tinh thué phat sinh hoa don dé theo quy dinh,
dbi v6i héa don mua vao thoi diém phat hién hoa don bo sot ky nao thi ké khai,
khau trir bd sung tai ky tinh thué phat hién héa don bo so6t. Poan kiém tra khong
chap nhan thué GTGT dau vao duoc khau trir clia cac to khai bo sung, s6 thué
dau vao nay dugc dua vao ky phat hién sai sot dan dén phat sinh thué GTGT
phai ndp ciia Cong ty. Quyét dinh 1889/QB-CCT va Quyét dinh 05/QD-GQKN
Chi cuc Truéng ban hanh la ding quy dinh phép luat.

Tai Ban an hanh chinh so tham sé 08/2020/HC-ST ngay 29/9/2020, Toa

an nhan dan quan B chap nhan toan bd yéu cau khdi kién ciia Cong ty, tuyén
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huy toan bd Quyét dinh xir phat vi pham hanh chinh vé thué s6 1889/QD-CCT
ngay 05/12/2020 va Quyét dinh giai quyét khiéu nai sé 05/QD-CCT-GQKN
ngay 13/03/2020 cta Chi cuc Truéng Chi cuc thué quan B. Ngoai ra ban an con

c6 phan quyét dinh vé an phi va quyén khang céo cua cac duong su.

Tai Bon khang cdo ngay 27/10/2020, Chi cuc Trudng khang cao toan bd
ban 4n, yéu cau tuyén hily toan bo ban an so tham.

Tai phién toa P tham:

* Nguoi bi kién Chi cuc Truéng Chi cuc thué quan B Véng mat.

* Nguoi khai kién Cong ty TNHH Thuong mai — Dich vu T do ong Au
Trung H1 dai dién trinh bay:

Theo Quyét dinh 1889/QD-CCT, Cong ty bi truy thu tién thué GTGT cia
Quy 1, Quy 3/2017 va Quy 4/2018; Tién chdm ndp va cac khoan tién phat. Cong
ty cong nhan khoan truy thu lién quan dén Quy 1/2017. Dbi v6i Quy 3/2017 va
Quy 4/2018 Cong ty khong dong ¥ vi viéc khai sot 1a do Cong ty tu phét hién va
c6 ké khai diéu chinh b6 sung theo nguyén tic cic héa don phat sinh cia ky nao
thi ké khai vao dung ky d6. Do d6, Cong ty khong chip nhin khang céo cua
ngudi bi kién, dé nghi giit y ban an so thAm.

* Ngudi bao vé quyén va loi ich hop phap ctia nguoi bi kién trinh bay:

Dbi voi hoa don mua vao thoi diém phét hién hoa don bo sét ky nao thi ké
khai, khau trir bo sung tai ky tinh thué phat hién hoa don bo sét. Cong ty ké khai
diéu chinh b sung theo nguyén tic hoa don phat sinh cua ky nao thi ké khai vao
dung ky d6 1a khong ding vé6i quy dinh tai Khoan 8 Diéu 14 Théng tu
219/2013/TT-BTC, Thong tu khong quy dinh hoa don phat sinh ctia ky nao thi
ké khai vao dang ky d6. Vi vay, Chi cuc Truong dé nghi Hoi dong xét xtr chap
nhan khang cdo ctia Chi cuc Trudng, stra an cap so tham theo hudng bac yéu cau
khéi kigén ciia Cong ty.

* Pai dién Vién kiém sat nhan dan Thanh phé HO Chi Minh phat biéu
quan diém:

- Trong giai doan xét xir P thdm nhitng ngudi tién hanh té tung va nhimg
ngudi tham gia to tung da thyuce hién dung cac quy dinh cta thu tuc td tung;

- V& noi dung khang cdo ctia nguoi bi kién: Cin ctr Bién ban kiém tra thué
va 10i trinh bay cua dai dién Cong ty thi Cong ty ké khai bo sung va thuc hién
nop bo sung thué GTGT dau vao chua diing theo tinh than diém d Khoan 1 Diéu
12 Luat thué GTGT nam 2008 duoc sira doi, bd sung tai Khoan 6 Piéu 1 Luat
thué GTGT nidm 2013 va Khoan 8 Diéu 14 Thong tu 219/2013/TT-BTC. Do do,



khong c6 can cir dé huy Quyét dinh 1889/QD-CCT va Quyét dinh 05/QD-CCT-
GQKN. Can ctr khoan 2 Piéu 241 Luat td tung hanh chinh dé nghi: Chép nhan
toan bo khang cao cta nguoi bi kién; Stra an so tham, tuyén bac toan bo yéu ciu

khéi kién cua Cong ty.
NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li€u c6 trong ho so vu an dugc tham tra tai
phién toa, can clr vao két qua tranh luan tai phién toa, Ho1 dong xét xir phtic
tham nhan dinh:

[1] V& hinh thuc:

Ngay 29/9/2020, Toa an nhan dan quan B tién hanh xét xir va tuyén 4n.
Ngay 28/10/2020, nguoi bi kién Chi cuc Truéng Chi cuc thué quan B khang
c40. Theo quy dinh tai Khoan 1 Piéu 206 Luat T tung hanh chinh, khang c4o
ctia nguoi bi kién con trong thoi han, duoc chép nhan.

[2] Vé sy ving mit cta nhitng ngudi tham gia td tung:

Tai cac Pon dé ngay 18/01/2021, nguoi bi kign Chi cuc truong Chi cuc
thué quan B 13 6ng Tran Quang P ¢ yéu ciu vang mait tai phién toa. Cin c
Khoan 4 Diéu 225 Luat T tung hanh chinh, Toa 4n nhan dan Thanh phé H6 Chi
Minh tién hanh phién toa P tham xét xir Véng mat nguoi bi kién.

[3] Vé dbi tuong, thoi hidu khai kién va tham quyén giai quyét vu an:

Quyét dinh 1889/QD-CCT va Quyét dinh 05/QD-GQKN la quyét dinh
hanh chinh trong quan 1y nha nuéc vé truy thu thué GTGT va giai quyét khiéu
nai dugc 4p dung ddi voi Cong ty TNHH Thuwong mai Dich vu T. Ngay
13/04/2020, Cong ty c¢6 don khoi kién va dugc Toa an nhan dan quan B thu 1y
ngay 07/5/2020. Can ctr Khoan 1 va Khoan 2 Piéu 3, Khoan 1 Piéu 30, Khoan 1
Piéu 31, Piém a Khoan 2 Diéu 116 Luat T6 tung hanh chinh, Quyét dinh
1889/QB-CCT va Quyét dinh 05/QD-GQKN 14 quyét dinh hanh chinh bi kién,
con trong thoi hiéu khéi kién, Toa an nhan dan quan B thy 1y giai quyét theo thi
tuc so tham 13 dung thim quyén.

[4] V& khang cdo ctiia ngudi bi kién:

Can cu Quyét dinh 955/Qb-CCT, Boan kiém tra cta Chi cuc thué quan B
tién hanh kiém tra thué thoi ky nim 2016 dén nim 2018 tai Cong ty vao cic
ngay 19/11/2019; 20/11/2019; 21/11/2019; 22/11/2019 va ngay 25/11/2019 vé
ndi dung: Thué gi4 tri gia tang; Cac tai khoan lién quan dén nghia vy nop thué;
chéch léch gitra doanh thu tinh thué GTGT va doanh thu tinh thué TNDN; Tinh
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hinh trich ndp Bao hiém xi hoi, bao hiém y té va bao hiém that nghiép. Theo
Bién ban kiém tra tai Cong ty ky vao ngay 29/11/2019, Poan kiém tra di két
luan: Thué GTGT, Cong ty ké khai thué GTGT mua vao duge khiu trir, ban ra
khong ding quy dinh. Hanh vi khai sai 1am phat sinh s thué GTGT phai nop.
Sau d6 Chi cuc Truéng ban hanh Quyét dinh 1889/QP-CCT va Quyét dinh
05/QD-GQKN. Can cir Luat Xt Iy vi pham hanh chinh; Lut Quan 1y thué s6
78/2006/QH11 di dugc sira do6i, bd sung mot s6 diéu theo Luat s
21/2012/QH13; Luat thué gia trj gia ting s613/2008/QH12 ngay 03/6/2008; Luat
s6 31/2013/QH13 ngay 19/6/2013 stra doi, bd sung mot sd diéu cua Luat thué
gid tr1 gia tang; Nghi dinh 129/2013/ND-CP ngay 16/10/2013; Thoéng tu
166/2013/TT-BTC va Quyét dinh s 02/QD-GQXP-CCT ngay 02/01/2019 cua
Chi cuc Truong Chi cuc thué quan B vé viéc giao quyén xir phat vi pham hanh
chinh. Chi cuc Truéng ban hanh cac quyét dinh hanh chinh bi kién trén ding
trinh ty va ding thim quyén.

[4.1] V& Quyét dinh 1889/QD-CCT:

Cong ty bi Chi cuc Truéng ap dung hinh thirc phat tién va ap dung bién
phap khic phuc hiu qua ctiia Quy 1 - Quy 3/2017 va Quy 4/2018. Cong ty khong
dong v véi noi dung diéu chinh thué GTGT dau vao duoc khau trir cia cac ky
tinh thué Quy 3, Quy 4/2017 va Quy 1, Quy 3, Quy 4/2018 vi Cong ty da thuc
hién khai bd sung va c6 1ap Bang ké cac hoa don bo st cta cac quy nay, ngay
sau khi ty phat hién va trudc khi Chi cuc Trudéng cong bd quyét dinh kiém tra.

Cin ctr vao bd To khai thué GTGT kém Bang ké hoa don bo s6t Quy 3, Quy
4/2017 va Quy 1, Quy 2, Quy 3/2018 ctia Cong ty va Bang ké thué GTGT cta Poan
kiém tra, thué GTGT chénh léch qua kiém tra gdm Quy 1/2017: 39.500.074dong;
Quy 3/2017: 1.602.261.330d6ng va Quy 4/2018: 443.415.953dong.

Tai diém & Khoan 1 Piéu 12 Luat 31/2013/QH13 quy dinh “... Co 56 kinh
doanh ngp thué GTGT theo phwong phdp khdu triv thué dwoc khdu triv thué gia tri
gia tang dau vao nhw sau: ... Thué gid tri gia ting ddau vdao phdt sinh trong thang
nao dwoc ké khai, khau triv khi xdc dinh sé thué phdi nép ciia thang dé. Truong
hop co s6 kinh doanh phat hién sé thué gia tri gia tang dau vdo khi ké khai, khdu
triv bi sai sot thi duwoc ké khai, khdu triv bo sung trude khi Chi cuc Truong céng bé
quyét dinh kiém tra thué, thanh tra thué tai tru sé nguoi np thué.

Tai Khoan 1 Piéu 8 Thong tu 219/2013/TT-BTC ngay 31/12/2013 Bo Tai
chinh quy dinh “Thoi diém xdc dinh thué GTGT...la thoi diém chuyén giao
quyén s¢ hitu hodc quyén sir dung hang héa cho ngwoi mua, khéng phdn biét da

thu dwoc tién hay chua thu duoc tien.”



Tai Khoan 8 Diéu 14 Thong tu 219/2013/TT-BTC ngay 31/12/2013 Bo
Tai chinh quy dinh: Nguyén tdc khdu trir thué gid tri dau vao ... Truong hop co
s6 kinh doanh phdt hién sé thué GTGT dau vao khi ké khai, khdu trir bi sai sét
thi dwoc ké khai, khdu trir b6 sung trude khi Chi cuc Truong cong bé quyét dinh
kiém tra thué, thanh tra thué tai tru sé nguoi nop thué.

Nhu vay, viéc ké khai khau trir duoc hiéu 1a ké khai dau vao va dau ra,
hoa don dau vao phai ké khai, bo sung tai ky tinh thué phat hién nhung trudc khi
Chi cuc Trudéng cong bd quyét dinh kiém tra. Cong ty tu phat hién va tién hanh
ké khai, diéu chinh bo sung theo nguyén tic cac héa don dau vao phat sinh cua
ky nao thi ké khai vao dung ky do 1a khong dung véi quy dinh trén. Ngoai ra,
trong Quyét dinh 1889/QD-CCT Chi cuc Trudong xac dinh Cong ty c6 hanh vi
khai sai ddn dén thiéu s6 tién thué phai ndp va da tinh tién chadm ndp va tién phat
la phu hop v6éi quy dinh tai Thong tu 156/2013/TT-BTC va Nghi dinh
129/2013/ND-CP.

[4.2] V& Quyét dinh 05/QD-CCT-GQKN.

Theo Quyét dinh 05/QD-CCT-GQKN, Chi cuc Trudong cong nhin mot
phan ndi dung don khiéu nai Cong ty vé viéc diiéu chinh giam s tién cham ndp
vé hanh vi khai sai d6i v6i s6 thué GTGT di ghi trén Quyét dinh 1889/QD-CCT
la 637.403 d@)ng. Theo tai li¢u, ching clr ¢6 trong hd so vu an, Chi cuc Trudng
c6 sai sot trong viéc xac dinh sai ngay cham ndp, & quyét dinh nay Chi cuc
Truéng di diéu chinh.

[5] Nhu d3 phén tich trén, Quyét dinh 1889/QD-CCT va Quyét dinh
05/Qb-CCT-GQKN Chi cuc Truéng ban hanh c6 can ctr va phu hop véi quy
dinh phap luat. Toa 4n cap so tham tuyén hay cac quyét dinh hanh chinh bi kién
ctia Chi cuc Trudng 1a khong dung phép luat. Do d6, Hoi ddng xét xir phuc tham
sira an so thim theo hudng bac toan bd yéu cau khai kién cua Cong ty. Yéu cau
khang cdo ctia nguoi bi kién duoc chap nhén.

[6] Pai dién Vién kiém sat co 11 dé nghi bac khang céo; stra an so tham
theo hudng bac toan b yéu cau khoi kién ctia Cong ty.

[7] V& an phi hanh chinh:

Do Hoi dong xét xir phuc tham chap nhan khang co ctia Chi cuc Trudng ,
sira 4n clia cap so tham nén Chi cuc Trudng khong phai chiu an phi hanh chinh
P tham 4n phi hanh chinh so thAm va Cong ty phai chiu 4n phi hanh chinh so
tham theo Nghi quyét s 326/2016/UBTVQH ngay 30/12/2016 cua Uy ban
thuong vu Quéc hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va st
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dung an phi va 1€ phi Toa &an va Chi cuc Truong duoc hoan lai an phi tam ndp.

Vi cac 1€ trén,
QUYET PINH:

Cin ctr Diéu 220; Khoan 4 Diéu 225; Khoan 2 Diéu 241; Diéu 242 Khoan
1 Piéu 348 va Khoan 2 Piéu 349 Luat T tung hanh chinh;

Can cur Luat Xu ly vi pham hanh chinh;

Can cir Luat Quan 1y thué s6 78/2006/QH11 da duoc sira doi, bd sung mot
s6 diéu theo Luat s6 21/2012/QH13;

Can ctr Luat s6 31/2013/QH13 ngay 19/6/2013 sira doi, bo sung mot sb
diéu ctia Luat thué gia tri gia ting;

Cin cir Thong tu s6 219/2013/TT-BTC ngay 31/12/2013 cta cia Bo Tai
chinh huéng din thi hanh Luat thué gia tri gia ting va Nghi dinh sb
209/2013/ND-CP ngay 18/12/2013 ciia Chinh phu quy dinh chi tiét va hudéng
dan thi hanh mot s6 diéu Luat Thué gia tri gia ting;

Can cir Théong tu s 166/2013/TT-BTC ngay 15/11/2013 cia Bo Tai
chinh quy dinh chi tiét vé& xtr phat vi pham hanh chinh vé thué;

Can ct Nghi dinh s6 75/2012/ND-CP ngay 03/10/2012 cta Chinh phu
quy dinh chi tiét mot s6 diéu caa Luat khiéu nai;

Cian ctr Thong tu sb 07/2013/TT-TTCP ngay 31/10/2013 ciia Thanh tra
Chinh pha quy dinh quy trinh giai quyét khiéu nai hanh chinh;

Can ctr Quyét dinh sé 110/QD-BTC ngay 14/01/2019 cta Bo Tai chinh
quy dinh chtrc ndng, nhiém vy, quyén han va co céu td chic cia Chi cuc Thué
quan, huyén, thi xa, thanh phé va Chi cuc Thué khu vuc true thuoc Cuc Thué
tinh, thanh pho;

Can ct vao Khoan 1 Piéu 32 va Khoan 2 Piéu 34 Nghi quyét sd
326/2016/UBTVQH cta Uy ban thuong vu Qubc hoi quy dinh vé mirc thu,
mién, giam, thu, ndp, quan 1y va sir dung an phi va 1& phi Toa 4n;

I. Chép nhan khang cao cia Chi cuc Trudéng Chi cuc thué Quan B; Sta
Ban an hanh chinh so tham sé 08/2020/HC-ST ngay 29 thang 9 nam 2020 cua
Toa an nhan dan quan B nhu sau:

1. Bac yéu cau khoi kién cua Cong ty TNHH Thuong mai — Dich vu T vé
viéc yéu cau hiy cac quyét dinh:

- Quyét dinh s6 1889/QD-CCT ngay 05/12/2019 cia Chi cuc Truong Chi

cuc thué quan B vé viée Xir phat vi pham hanh chinh vé thué;
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- Quyét dinh s6 05/QD-CCT-GQKN ngay 13/03/2010 ctia Chi cuc
Truéng Chi cuc thué quan B vé viée giai quyét khiéu nai cua Cong ty TNHH
Thuong mai — Dich vu T.

2. V& 4n phi hanh chinh so tham:

Cong ty TNHH Thuong mai — Dich vu T phai chiu 300.000(Ba tram
ngan) dong an phi hanh chinh so thim nhung dugc trir vao s tién tam tng an
phi hanh chinh so thim di ndp theo Bién lai thu s AA/2019/0065410 ngay
07/5/2020 cuaa Cuc thi hanh an dan sy quan B. Cong ty TNHH Thuong mai —
Dich vu T da ndp du.

II. V& an phi hanh chinh P thim:

Chi Cuc Truéng Chi Cyc thué quan B khong phai chiu an phi hanh chinh
P tham. Hoan lai cho Chi Cyc Trudng Chi Cuc thué quan B 300.000(Ba trim
ngan) dong tam tng an phi hanh chinh P tham di ndp theo Bién lai thu sb
AA/2019/0062328 ngay 30/10/2020 ctia Chi cyc Thi hanh &n dan sy quan B.

IIL. Ban 4n P thAm c6 hiéu luc phap luét ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- TAND t0i cao; THAM PHAN - CHU TQA PHIEN TOA
- TAND cap cao tai TPHCM;

- VKSND TPHCM;

- TAND quan B;

- Chi cuc THADS quan B;
- Cac duong s
- Luu: VT, ho so vu an.

P6 Thi Kim Phuong
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