TOA AN NHAN DAN CAP CAO CONG HOA XA HQOI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Péc 1ap — Tu do — Hanh phic

Ban 4n sb: 381/2019/DS-PT

Ngay: 28 - 8 - 2019

V/V Tranh chép di san thira ké va yéu
cau huy Gidy ching nhan quyén sir
dung dat

, _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phan Hgi dang xét xi phac tham gém co:

Thédm phén — Chui tea phién toa: Ong Phan Nhyt Binh
Céac Tham phan: Ong Truong Vin Binh
Ong Nguyén Van Minh

- Thuw ky phién toa: Ba Trinh Thi Phuong Thao - Thu ky Toa an nhan dan
cap cao tai Thanh phé H6 Chi Minh.

- Pgi dién Vign kiém sat nhan dan cdp cao tgi Thanh phé Hé Chi Minh:
Ong Nguyén Tan Thong - Kiém sat vién tham gia phién toa.

Ngay 28 thang 8 nim 2019, tai tru sé Toa an nhan dan cap cao tai Thanh
phé HO Chi Minh xét xur phtc tham cong khai vu an dan sy thu ly $6:
116/2019/TLPT-DS ngay 28 thang 02 nim 2019 vé viéc “Tranh chap di san thira
ké va yéu cau huy Gidy chimg nhan quyén sir dung dat”.

Do Ban an dan sy so thim sé 120/2018/DS-ST ngay 30 thang 11 nim 2018
ctia Toa an nhan dan tinh An Giang bi khang céo.

Theo Quyét dinh dua vu an ra xét xir phiic tham s6 1796/2019/QDXX-PT
ngay 30 thang 7 ndm 2019, gifta cdc duong su:

- Nguyén don: Ba Huynh Thi N, sinh ndm 1932 (ving mat).

Dia chi: S6 1136/57, t6 57, khém B1, phuong B2, thanh phé L1, tinh An
Giang.

Nguoi dai dién theo ity quyén ciia nguyén don: Ba Phan Thi R, sinh nim
1949,



Dia chi: T6 13, 4p B3, x4 B, huyén L2, tinh An Giang, (Gidy Uy quyén ngay
11/12/2012) (C6 mat).

- Bi don: Ba Nguyén Thi BD, sinh nim 1946.

Dia chi: S6 15, t6 01, ép B4, xa B, huyén L2, tinh An Giang (C6 mat).
- Newoi ¢é quyén loi, nghia vu lién quan:

1. Ba Phan Thi R, sinh ndm 1949 (C6 mat).

Dia chi: T6 13, 4p B3, x4 B, huyén L2, tinh An Giang.

2. Ong Phan Thanh NLQ1, sinh nim 1959.

Dia chi: S6 1148A/58, khom B1, phudng B2, thanh phd L1, tinh An Giang.
3. Ba Phan Thi Thanh NLQ?2, sinh nam 1961.

bia chi: 1150B/58, khom B1, phuong B2, TP.L1, tinh An Giang.

4. Ba Phan Thi Kim NLQ3, sinh nam 1964.

Dia chi: Ap K1, x& K2, thanh ph6 L1, tinh An Giang.

Nguoi dai dién theo uy quyén cua 6ng NLQ1, ba NLQ2, ba NLQ3: Ba
Phan Thi R (Giay iy quyén ngay 11/3/2016) (C6 mit).

5. Chj Lé Thi Kim NLQ4, sinh nim 1982 (ving mit).

6. Chj Phan Thi NLQ5, sinh ndm 1990 (vang mat).

7. Chj Lé Thi Kim NLQ6, sinh nim 1984 (ving mit).

Cung dia chi: S6 136, t6 01, ap B, xa B, huyén L2, tinh An Giang.
8. Ong Phan Vian NLQ?7, sinh nim 1964 (ving mit).

Pia chi: T6 3, khom K3, phuong K4, thanh phé L1, tinh An Giang.
9. Ba Phan Thi NLQ8, sinh nim 1969 (ving mit).

Dia chi: T6 27, ép Trung 1, xa K5, huyén K6, tinh An Giang.

10. Ong Phan Vin NLQ9, sinh ndm 1971 (ving mit).

Pia chi: T6 4, khom K3, phuong K4, thanh phd L1, tinh An Giang.
11. Ba Phan Thi NLQ10, sinh nim 1969 (ving mit).

Pia chi: T6 4, ap K5, x4 K7, huyén K6, tinh An Giang,

12. Ong Phan Vin Bao NLQ11, sinh nim 1970 (ving mat).

Pia chi: T6 4, 4p K9, xa K8, huyén K6, tinh An Giang.

13. Ong B4 Phuc NLQ12, sinh nim 1978 (vang mit).



Dia chi: S6 647/5A, t6 13, 4p K10, phuong K4, thanh phd L1, tinh An
Giang .

14. Ong Phan Van NLQ13, sinh nim 1984 (ving mat).

Dia chi: T6 21, 4p B4, x4 B, huyén L2, tinh An Giang.

15. Uy ban nhé4n dan huyén L2, tinh An Giang (ving mit).

16. Uy ban nhan dan xa B, huyén L2, tinh An Giang (ving mit).

- Nguoi khdng cdo: Ngudi co quyén loi, nghia vu lién quan 1 Ba Phan Thi

NOI DUNG VU AN:

Theo don khai kién va loi khai cua nguyén don - ba Huynh Thi ND (c6 Ba
Phan Thi R dai dién theo ity quyén) trinh bay:

Choéng ctia ba Huynh Thi NP 14 6ng Phan Vin S (chét nam 2004) khong dé
lai di chuc. Ong S ¢6 04 ngudi vo va cac con gom:

1. Ba Huynh Thi NP c6 04 nguoi con chung gom: Ba Phan Thi R, dng
Phan Thanh NLQ1, ba Phan Thi Thanh NLQ2, ba Phan Thi Kim NLQ3.

2. Ba Nguyén Thi N (chét nam 1993) c6 06 nguoi con chung gom: Ba Phan
Thi Bé H (chét 2017) c6 3 nguoi con la chi Lé Thi Kim NLQ4, Chi Phan Thi
NLQ5, chi Lé Thi Kim NLQ6, 6ng Phan Van NLQ7, ba Phan Thi NLQ8, dng
Phan Van NLQ9, Ba Phan Thi NLQ10 (Thuy), 6ng Phan Van Bao NLQI11.

3. Ba Phung Thi L (chét) c6 01 nguoi con chung la 6ng S Phuc NLQ12.

4. Ba Nguyén Thi BD khong c¢6 con chung (chung séng nim 1989, khong
c6 ding ky két hon)

Ong S chét dé lai di san thira ké 1a phan dat nong nghiép dién tich
12.480m2, toa lac x4 V1, huyén L2, tinh An Giang d3 dugc Uy ban nhan dan
(UBND) huyén L2 cap Giay ching nhan quyén str dung dat s6 00531 QSDB/iH
ngay 20/9/1993 cho 6ng Phan Vin S. Ngudn gbc dat do cha cua 6ng S 1a 6ng
Phan Vian K dé lai cho 6ng S va ba NP vao khoang nim 1948. Vio thang
5/2004 ba BD (Vo thir tu cua dng S) chuyén nhuong cho ngudi khac phan dat
dién tich 9.986m?, ba NP khong tranh chap.

Phan dat con lai dién tich 2.494m? (Po dac thuc té theo Ban trich do hién
trang khu dat ngay 07/8/2018 co dién tich 2.297m?), t& ban do s6 08, so thira 50,
toa lac tai xa B, huyén L2, tinh An Giang, sau khi 6ng S chét ba BD d3 1am thu
tuc sang tén va duoc UBND huyén L2 cap Gidy chimg nhan quyén sir dung dat
s6 00704/QSDB/qH ngay 20/9/2004 cho ba BD, hién nay ba NP dang giit ban



chinh. Sau d6, ba BD bao Gidy ching nhan quyén sir dung dat bi that lac nén xin
cap lai Gidy chimg nhan quyén st dung dat s CH00765 ngay 21/6/2010 (ban
nhi). Khi lam thu tuc sang tén tir 6ng S qua tén ba BD, ba va cac con 6ng S
khong ky tén.

Nay, ba yéu cdu duoc chia di san thira ké ddi véi phan dat dién tich
2.297m? cho ba NP va cé4c con dng S mdi ngudi duge huong 01 suat thira ké
theo quy dinh cua phap luat, ba yéu cau duoc nhan dat dé canh tac va yéu cau
huy Gidy ching nhan quyén sir dung dét cip cho ba BD. Ba dong ¥ trich cong
sttc dong gop giit gin lam ting gid tri dat cho ba BD s tién 10.000.000d trudc
khi chia thira ké.

Bi don la ba Nguyén Thi BD trinh bay:

Ba thong nhat theo hang thira ké va di san thira ké ctia 6ng S nhu ba NP
trinh bay. Sau khi dng S chét ba BP da chuyén nhuong cho nguoi khac phan dat
dién tich 9.986m? dé tra ng, lo thudc thang, ma chay cho 6ng S va chia cho mdi
nguoi con ciia 6ng S 1a 1.000.000d, hién nay phan dat nay da duoc thoa thuan
xong nén ba khong tranh chap. Phan dat con lai dién tich 2.494m? (Po dac thuc
té c6 dién tich 2.297m?) vao nam 1989 ba chung séng voi 6ng S thi phan dat nay
d3 cam cb cho ba Nguyén Thi E (Pi chét) 01 chi vang 24kara loai vang thi
truong nén ba da bo ra 01 chi vang dé chudc lai dat, ba va ong S da sir dung
phan dat nay tir nim 1989 dén nay. Sau khi 6ng S chét, ba BD 1am thi tuc sang
tén cho ba dimg tén theo Gidy ching nhan quyén st dung dat s6 00704 ngay
20/9/2004 nhung ba khong biét Gidy chtng nhan quyén st dung dat ba ND quan
Iy nén da bao bi that lac va xin cdp Gidy ching nhin quyén st dung dat
CHO00765 ngay 21/6/2010 (ban nhi). Khi lam thu tuc sang tén tir 6ng S qua ba
BD, ba N va céc con 6ng S khong ky tén.

Ba khong dong ¥ chia di san thira ké va yéu cau hiy gidy ching nhéan
quyén st dung dat cua nguyén don.

Nguoi co quyén loi, nghia vu lién quan:

Ba Phan Thi R, 6ng Phan Thanh NLQ1, ba Phan Thi Thanh NLQZ2, ba
Phan Thi Kim NLO3 (6ng NLQ1, ba NLQ2, ba NLQ3 iy quyén cho Ba Phan Thi
R) va ba Phan Thi NLQ8, Ba Phan Thi NLQ10, 6ng Phan Van Bao NLQI11, dng
D6 Phiic NLQO12 trinh bay:

Céc 6ng ba thong nhat vé hang thira ké va di san thira ké ctia ong S nhu
nguyén don da trinh bay trén. D6i voi phan dat dién tich 2.494m? (Po dac thyc
té c6 dién tich 2.297m?). Cac ong ba thdng nhét theo yéu cau ba NP dugc chia
di san thira ké cua cha cho ba NP va 11 nguoi con ctia 6ng S mdi ngudi duoc
chia mot suét thira ké theo quy dinh ciia phap luat. Cac ong, ba déng v trich cong



strc dong gop giit gin lam ting gid tri dat cho ba BD s tién 10.000.000d trudc
khi chia thira ké.

Uy ban nhan dan huyén L2 (c6 6ng P6 Chi O dai dién theo ity quyén) trinh
bay:

Uy ban nhdn dan huyén L2 cidp Gidy chiung nhan quyén st dung dat
CHO00765 ngay 21/6/2010 thudc thira dat s6 50, to ban do sb 8, dién tich
2.949m?, loai dat chuyén tré)ng laa nude cho ba BD, dét toa lac tai xa B, huyén
L2, tinh An Giang 13 dung theo quy dinh, trinh ty (Theo Diéu 50 ctia Luét dat
dai nam 2003 va Diéu 42 cua Nghi dinh 181/2004/NDP-CP). Khong théng nhit
viéc huy gidy chimg nhan quyén st dung dét di cap cho ba BD.

Chi Lé Thi Kim NLQ4, Chi Phan Thi NLQS5, chi Lé Thi Kim NLQG6, 6ng
Phan Vian NLQ7, 6ng Phan Van NLQ9, 6ng Phan Van NLQI13 va Uy ban nhan
dan x& B khong cung cap 10i khai va ching ct cho Toa 4n.

Tai Ban dn dan su so tham 120/2018/DS-ST ngay 30 thang 11 nam 2018
ciia Toa dGn nhan dan tinh An Giang dd quyét dinh:

1. Chap nhan yéu cau khai kién ctia ba Huynh Thi ND yéu cau dugc chia di
san thira ké ctia ong Phan Vian S, chét nam 2004.

2. Hang thira ké thtr nhat cta 6ng Phan Van S, chét nam 2004 gom co vo
la ba Huynh Thi NP va 11 nguoi con la Ba Phan Thi R, 6ng Phan Thanh NLQ1,
ba Phan Thi Thanh NLQ2, ba Phan Thi Kim NLQ3, ba Phan Thi Bé H (P chét
2017) c6 3 nguoi con la chi Lé Thi Kim NLQ4, Chi Phan Thi NLQS5, chi Lé Thi
Kim NLQ6 va 6ng Phan Van NLQ7, ba Phan Thi NLQS8, 6ng Phan Van NLQ9,
Ba Phan Thi NLQ10, 6ng Phan Vin Bao NLQI11, 6ng D6 Phiic NLQ12.

3. Di san thira ké cta 6ng Phan Van S, chét nim 2004 dé lai c6 gia tri
81.880.000d duoc chia theo phap luat cho 12 ngudi thudc hang thira ké thir nhat
ctia 6ng S mdi nguoi dugc chia 01 suat thira ké ¢ gia tri 6.823.000d.

4. Ba Nguyén Thi BD duoc tiép tuc quan ly, st dung phan dat dién tich
2.297m?, to ban dd sd 08, so thtra 50, myc dich st dung 2L, toa lac tai x3 B,
huyén L2, tinh An Giang theo Gidy chiung nhan quyén sir dung dat s
00704/QSDD/qH ngay 20/9/2004 cap cho ba Nguyén Thi BD.

5. Ba Nguyén Thi BD c6 nghia vy hoan gia tri cho ba Huynh Thi ND, Ba
Phan Thi R, 6ng Phan Thanh NLQ1, ba Phan Thi Thanh NLQ2, ba Phan Thi
Kim NLQ3, 6ng Phan Van NLQ?7, ba Phan Thi NLQ8, 6ng Phan Van NLQ9, Ba
Phan Thi NLQ10 (Thdy), 6ng Phan Vin Bao NLQ11, 6ng D6 Phiic NLQ12 mdi
nguoi 01 suat thira ké c6 gia tri 6.823.000d (Sau triéu tdm tram hai muoi ba
nghin dong).



6. Ba Nguyén Thi BD ¢6 nghia vu hoan gia tri cho chi Lé Thi Kim NLQ4,
Chi Phan Thi NLQS5, chi Lé Thi Kim NLQ6 01 suét thira ké co gia tri
6.823.000d (Sau triéu tam trim hai muoi ba nghin déng).

7. Budc ba Huynh Thi NP ¢6 nghia vu giao lai cho ba Nguyén Thi BD ban
chinh Gidy ching nhan quyén st dung dat s6 00704/QSDB/qH ngay 20/9/2004
do UBND huyén L2 cip cho ba Nguyén Thi BD.

8. Huy Gidy chirng nhan quyén st dung dat s6 CH00765 ngay 21/6/2010
(ban nhi) do UBND huyén L2 cip cho ba Nguyén Thi BP.

Ngoai ra, ban an so tham con tuyén an phi dan sy, chi phi t6 tung va quyén
khang céo theo luat dinh.

Ngay 05/12/2018, Ba Phan Thi R c6 don khang cdo toan by ban an so
tham, yéu cau duoc chia di san thira ké do 6ng S d¢ lai bang hién vat va huy giay
chtmg nhan quyén st dung dat da cip cho ba Nguyén Thi BD.

Tai phién toa phic tham:

Nguoi ¢6 quyén loi, nghia vu lién quan: Ba Phan Thi R khang cdo toan bo
ban an so tham. Yéu cau xem xét ngudn gdoc dién tich 2.494m? dat 1a tai san
chung ctia 6ng S va ba ND, chia di san thira ké bang hién vat va huy giay ching
nhan Quyén st dung dat da cap cho ba Nguyén Thi BD.

Nguyén don ba Huynh Thi ND, nhitng ngudi c6 quyén loi, nghia vu lién
quan: 6ng Phan Thanh NLQ1, ba Phan Thi Thanh NLQ2, ba Phan Thi Kim
NLQ3 (déu c6 Ba Phan Thi R dai dién theo iy quyén), ciing c6 yéu cau nhu Ba
Phan Thi R.

Bi don, ba Nguyén Thi BD khong dong y yéu cau khang cdo ciia Ba Phan
Thi R, yéu cau giit nguyén ban an so tham.

Ngudi co quyén loi, nghia vu lién quan: 6ng Phan Van NLQ7, ba Phan Thi
NLQ8, 6ng Phan Van NLQ9, Ba Phan Thi NLQ10, éng Phan Van Bao NLQI11,
chi Lé Thi Kim NLQ4, Chi Phan Thi NLQS5, chi Lé Thi Kim NLQ6, éng D&
Phic NLQ12, 6ng Phan Vian NLQ13, Uy ban nhan dan huyén L2, tinh An Giang
va Uy ban nhén dan x4 B, huyén L2, déu vang mat.

Pai dién Vién kiém sat nhan dan cap cao tai Thanh phd H6 Chi Minh phat
biéu quan diém:

Vé t6 tung: Tham phan va Hoi dong xét xir phic tham da thuc hién dung
quy dinh cta phap luat té tung dan su. Cac dwong su di thuc hién quyén, nghia
vu theo ding quy dinh cta phap luat; Nguoi c¢6 quyén loi, nghia vu lién quan:
ong Phan Van NLQ7, ba Phan Thi NLQS8, 6ng Phan Van NLQ9, Ba Phan Thi



NLQ10, 6ng Phan Van Bao NLQI1, chi Lé Thi Kim NLQ4, Chi Phan Thi
NLQ5, chi Lé Thi Kim NLQ6, 6ng D6 Phic NLQ12, 6ng Phan Vin NLQ13, Uy
ban nhan dan huyén L2, tinh An Giang va Uy ban nhan dan x4 B, huyén L2, tinh
An Giang duoc Toa &n triéu tdp tham gia phién toa lan thi hai nhung déu véng
mit nén dé nghi Hoi déng xét xir tién hanh xét xir ving mit nhimg ngudi nay.

V& noi dung: Ba Phan Thi R khang c4o nhung khong cung cép dugc chimg
ctr nao khac dé chimg minh cho yéu cau khang céo nén dé nghi Hoi dong xét xtr
phuc thAm khong chip nhan yéu cau khang cdo cua Ba Phan Thi R va giir
nguyén ban 4n dan su so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién cvu cac tai lieu co trong ho so vu an dwoc tham tra tai
phién toa va can cir vao két qua tranh tung tai phién toa, Hoi dong xét xu nhan

dinh:

[1] Toa &n cip phuc tham da triéu tap hop 1¢ 1an thir hai nhitng nguoi
khong c6 khang cdo nhung c¢6 quyén loi, nghia vu lién quan dén viéc khang cao:
ong Phan Van NLQ7, ba Phan Thi NLQS8, 6ng Phan Van NLQ9, ba Phan Thi
NLQ10, 6ng Phan Van Bao NLQI1, chi Lé Thi Kim NLQ4, chi Phan Thi
NLQ5, chi Lé Thi Kim NLQ6, 6ng B6 Phic NLQ12, 6ng Phan Vin NLQ13, Uy
ban nhan dan huyén L2, tinh An Giang va Uy ban nhan dan xa B, huyén L2, tinh
An Giang nhung nhiing ngudi nay van vang mat. Can ct vao khoan 3 Diéu 296
Bo luat t6 tung dan sy, TOa &n tién hanh xét xr vu 4n vang mit nhing nguoi
nay.

[2] Tai phién toa phiic tham, Ba Phan Thi R khang céo yéu cau xac dinh
nguodn goc cua dién tich 2.494m? dat cac bén dang tranh chap 1a tai san chung
ctia 6ng S va ba ND. Khi chia di san do 6ng S dé lai phai chia cho ba NB % dién
tich, phan con lai chia déu cho cac thira ké ctia 6ng S; chia di san thira ké bang
hién vit va yéu cdu huy Gidy chimg nhin quyén st dung dat s
00704/QSDB/qH ngay 20/9/2004 va s6 CHO0765 ngay 21/6/2010 (ban nhi) do
UBND huyén L2, tinh An Giang cap cho ba BP vi ba BD chung song voi 6ng S
khong c6 dang ky két hon, khong phai 14 nguoi thira ké caa ong S.

[3] Theo tai liéu ching ctr trong hd so vu an, 6ng Phan Vin S (1930-2004)
c6 04 nguoi vo va cac con:

1. Ba Huynh Thi NP c6 04 ngudi con chung gom: Ba Phan Thi R, 6ng
Phan Thanh NLQ1, ba Phan Thi Thanh NLQ2, ba Phan Thi Kim NLQ3.

2. Ba Nguyén Thi N (chét nam 1993) c6 06 nguoi con chung gdm: Ba Phan
Thi Bé H (chét 2017) c¢6 3 nguoi con 1a chi Lé Thi Kim NLQ4, Chi Phan Thi



NLQ5, chi Lé Thi Kim NLQ6, 6ng Phan Van NLQ7, ba Phan Thi NLQ8, 6ng
Phan Van NLQ9, Ba Phan Thi NLQ10 (Thdy), éng Phan Vian Bao NLQI11.

3. Ba Phung Thi L (chét) c6 01 nguoi con chung 1a 6ng S Phuc NLQ12.

4. Ba Nguyén Thi BD chung séng véi 6ng S tir nam 1989, khong c6 ding
ky két hon, khdng cd con chung.

[4] Ban 4n cua Toa &n cép so tham xac dinh do ba Phan Thi Bé H (chét
2017) 1a con caa 6ng S nén dua cic con ba H vao tham gia td tung véi tu cach 1a
ngudi c6 quyén loi, nghia vu lién quan 1a ding nhung chua thu thap ching ctr
chdng cta ba H 12 ai, hién con sdng hay dd mat (néu con séng phai dua vao tham
gia t6 tung) 1a thiéu sot.

[5] Qué trinh giai quyét vu 4n, ong ba Lé Thi Kim NLQ4, Phan Thi
NLQ10, Lé Thi Kim NLQ6, Phan Van NLQ7, Phan Van NLQ9, Phan Van
NLQ13 khong dén Toa an dé cung cap ban tu khai, tham gia hoa giai va phién
tda. TOa 4n cap so tham tién hanh niém yét giai quyét vu an vang mait nhiing
nguoi nay.

[5.1] Khoan 5 Biéu 177 B luat té tung dan sy 2015 quy dinh: « ... Truong
hop nguwoi dwoc cdp, tong dat, théng bdo vang mdt thi nguoi thue hién viée cdp,
tong dat, théng bdo phdi ldp bién ban va giao cho ngudi than thich ¢é dit nang
liee hanh vi ddn sy cing noi cw trit v6i ho hodc t6 triwdng té dan phd, trudng
thon, lang, d'p, ban, buon, phum, soc dé thue hién viéc ky nhdn hodac diém chi va
yéu cau nguoi ndy cam két giao lai tdn tay ngay cho nguoi dwoc cdp, tong dat,
théng bdo. Bién ban phdi dwoc luu trong hé so vy dn.

Truong hop nguoi dwoc cdp, tong dat, théng bdo vang mdt ¢ noi cw trii ma
khéng ré thoi diém tro vé hodc khéng ré dia chi noi cw trit méi ciia ho thi nguoi
thue hién viée cdp, tong dat, théng bdo phdi ldp bién ban vé viéc khéng thuc
hién dwoc viée cdp, tong dat, théng bdo, c6 xdc nhéan ciia dai dién té6 dan phé
hodc Céng an xd, phwong, thi tran; dong thoi, thuc hién thii tuc niém yét cong
khai véin ban can tong dat theo quy dinh tai Piéu 179 ciia BS ludt nay. Bién bdn
phai dwoc luu trong ho so vu an’;

[5.2] Khoan 1 Diéu 179 B luat t6 tung dan sy 2015 quy dinh vé tha tuc
niém yét cong khai: “Viéc niém yét cong khai vin bdn t6 tung dwoc thuc hién
trong truong hop khéng thé cdp, tong dat, théng bdo tryc tiép van ban t6 tung
theo quy dinh tai Piéu 177 ciia Bé ludt nay”.

[5.3] HO so vu an thé hién, T0a an cip so tham chi 1ap bién ban cac duong
su néu trén khong co mit, khong rd thoi gian trd vé, nha khoa ctra khdng ¢ ai
trong nha, hay duong su khong chiu nhén van ban, tir do, thuc hién viéc niém



yét 1a khong dung quy dinh phap luat t6 tung vé cip, téng dat, thong bao van
ban t6 tung cho duong su. L& ra, voi nhitng 1y do néu trén thi ngudi thyc hién
viéc tong dat phai 1ap bién ban va giao cho nguoi than thich c6 du ning lyc hanh
vi dan sy cung noi cu tra voi ho hoac td trudng t6 dan phé, trudng thon, lang,
ap, dé thyuc hién viéc ky nhan hoic diém chi va yéu cau ngudi nay cam két giao
lai tan tay ngay cho ngudi dugc cip, téng dat, thong bao nhung Toa an cip so
tham khong thuc hién ma tién hanh niém yét 1a chua dung véi thu tuc téng dat
vén ban t6 tung.

[5.4] Pdi v6i thi tuc niém yét, Toa an cép so' thAm cling chua thuc hién
ding quy dinh tai biéu 179 BO luat to tung dan sy 2015. L& ra, phai thu thap
ching cr xac dinh nhitng ngudi ndy ving mit ¢ noi cu trd ma khong rd thoi
diém trd vé hodc khong rd dia chi noi cu trt méi ciia ho méi roi tién hanh lap
bién ban khong tong dat duoc va niém yét nhung To0a &n cdp so tham chi lap
bién ban khong téng dat v6i nhiing 1y do muc [5.3] 13 chua dam bao thi tuc.
Hon ntra, tha tuc niém yét cho cac duong su khac nhau, & nhitng dia chi khac
nhau, tir giai doan thong bao thu 1y vu an, thu thap chung ctr, hoa giai, xét xur
dén khi thong bao khang céo ciing khong dung quy dinh. Pa s cac bién ban
niém yét duoc 1ap cung ngiy gid phat nhung lai dugc tién hanh ¢ nhiing dia
diém khéac nhau, cho cac duong su khac nhau va twong ty bién ban két thuc cling
ngay gio phat ¢ nhiig dia diém khac nhau, duong su khac nhau. Nhu vay, cac
thu tuc niém yét 1a khong ding véi thuc té, vi pham nghiém trong thi tuc t6
tung.

[6] HO so vu 4n thé hién, ba ND khai, nguon goc dat do cha ctia 6ng S la
6ng Phan Vian K d¢é lai cho 6ng S va ba NP Iic ra riéng vao khoang nam 1948,
Ba NP yéu cau Toa an chia mdi nguoi % dién tich dat. Sau d6, phan di san cua
6ng S dé lai chia déu cho cac thira ké.

[7] Toa &n cap so tham xac dinh phan dat dién tich 2.297m?, to ban do s6
08, sb thira 50, muc dich sir dung 2L, toa lac tai xa B, huyén L2, tinh An Giang
1a di san thira ké do 6ng S dé lai chia déu cho cac thira ké cua 6ng S nhung chua
thu thap ching ctt ngudn gbc dién tich dat néu trén co phai 1a tai san chung cia
6ng S ba ND hay khong, tir d6, xac dinh yéu cau khoi kién cy thé ciia ba NP
cling nhu cac duong sy 1a thu thap chimg ctr chua day di, chua giai quyét hét
cac yéu cau ciia nguyén don va cac duong su.

[8] Tai don khai kién, tai cip so tham va tai phién toa phuc tham, nguyén
don va nhitng ngudi co6 quyén loi nghia vu lién quan déu yéu cau dugc nhan di
san thira ké ong S dé lai bﬁng hién vat (cu thé dét), khong déng y nhan gia tri
bang tién.



[9] Theo quy dinh tai Diéu 685 Bo luat dan sy 2005 (Piéu 660 Bo luat dan
su 2015) quy dinh nhimg ngudi thira ké c6 quyén yéu cau phén chia di san bang
hién vat; néu khong thé chia béng hién vat nhiing nguoi thira ké thoa thuan dinh
gid va thoa thuan nhan hién vat.

[10] Toa &n cip so tham cho rang phan dat dién tich 2.297m? 1a loai dat
trong lta, néu chia dat thi dién tich khong du dé tach thira nén khong thé chia dat
cho ba NP st dung. Do d6, giao dat cho ba BD tiép tuc quan 1y, sit dung va ba
BD c6 nghia vu hoan gia tri cho ba NP 1a vg 6ng S va 11 nguoi con cuia Ong S
mdi ngudi 01 sut thira ké c¢6 gia tri 6.823.000d 13 chua phu hop véi quy dinh
phap luat néu trén.

[11] Truong hop nay, khi giai quyét vu an Toa an cap so tham phai tham
khao cac co quan chiic niang quan ly dat dai tai dia phuong, phan dat cac bén
dang tranh chap c6 nam trong dién quy hoach, dén bu giai toa hay khdng, co
dugc tach thira hay khong; néu co, dién tich bao nhiéu m? méi dam bao cho viée
tach thira nhung T0a an cap so tham khong thuc hién va cho rang khong thé chia
bang hién vat 1 chua du co s& viing chac.

[12] Ngoai ra, dé giai quyét triét dé yéu cau cta duong su trong viéc yéu
cau chia di san thira ké bang hién vat, T0a &4n cip so tham nén chia di san thira
ké cho cac Chi ctia cic vo con cua ong S, cu thé: Chi cua ba ND, Chi cua ba
Nga va Chi cua ba L. Ngoai ra, ba BD khong phai 1a ngudi thira ké cta ong S
nhung 13 ngudi ¢6 nhiéu coéng sirc quan 1y tréng nom phan dat nay nén theo quy
dinh phép luat Dan su; An 1& s6 05/2016/AL, ba BP ciing phai huong 01 suat
thira ké moi dam bao quyén loi cho ba BP. Nhu viy, di san ctua 6ng S dé lai
dugc chia cho 04 Chi néu trén (uu tién chia phan dét c6 tai san gan lién trén dat
la can nha ba BD dang sir dung cho ba BD).

[13] T nhitng phan tich trén, Hoi dong xét xtr phiic tham xét thiy, ban an
ctia TOa an cap so tham dua thiéu ngudi tham gia t6 tung, tién hanh thu tuc niém
yét khong dam bao va thu thap chimg cir chua day di. Toa an cap phic tham
khong thé bo sung, stra chita nhitng sai sot d6 ctiia Toa 4n cdp so tham, va dé
dam bao yéu cau cua cac duong su dugc hai cip xét xir nén huy toan b ban an
dan su so thim. Do ban an so tham bi hity vi vi pham nghiém trong thi tuc t6
tung nén Toa an cap phuc tham khong xem xét giai quyét ndi dung vu an.

[14] V& an phi dan su phtc thim: Ba Phan Thi R khong phai chiu theo quy
dinh phép luat vé an phi, 1¢ phi Toa an.

Vi cac lé trén;

QUYET PINH:
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Can ctr vao khoan 3 Diéu 308 Bo luat t6 tung dan sy 2015.
Tuyén xur:

Huy toan bd Ban an déan su so tham sé 120/2018/DS-ST ngay 30 thang 11
nam 2018 ctia Toa 4n nhan dan tinh An Giang vé viéc “Tranh chip di san thira
ké va yéu cau huy Gidy chimg nhan quyén str dung dat”, gitta cac duong su:

1. Nguyén don: Ba Huynh Thi ND, sinh ndm 1932

Nguoi dai dién hop phap cua nguyén don: Ba Phan Thi R, sinh ndam 1949
2. Bi don: Ba Nguyén Thi BB, sinh nim 1946

3. Nguoi c6 quyén loi, nghia vu lién quan:

3.1. Ba Phan Thi R, sinh nam 1949

3.2. Ong Phan Thanh NLQ1, sinh nim 1959

3.3. Ba Phan Thi Thanh NLQ2, sinh nam 1961

3.4. Ba Phan Thi Kim NLQ3, sinh ndm 1964

Nguoi dai dién hop phap ctia 6ng NLQ1, ba NLQ2, ba NLQ3: Ba Phan Thi
R 1a ngudi dai dién theo iy quyén theo Gidy iy quyén ngay 11/3/2016

3.5. Chi Lé Thi Kim NLQ4, sinh nam 1982

3.6. Chi Phan Thi NLQ5, sinh nam 1990

3.7. Chi Lé Thi Kim NLQ6, sinh nam 1984

3.8. Ong Phan Vian NLQ7, sinh nim 1964

3.9. Ba Phan Thi NLQS8, sinh nam 1969

3.10. Ong Phan Vian NLQ9, sinh nam 1971

3.11. Ba Phan Thi NLQ10, sinh nam 1969

3.12. Ong Phan Vian Bao NLQ11, sinh niam 1970
3.13. Ong B Phiic NLQ12, sinh ndm 1978

3.14. Ong Phan Vian NLQ13, sinh nim 1984
3.15. Uy ban nhan dan huyén L2, tinh An Giang
3.16. Uy ban nhan dan x4 B, huyén L2, tinh An Giang

Chuyén toan b hd so vu 4n néu trén vé Toa an nhan dan tinh An Giang,
giai quyét lai vu an theo thu tuc so tham.

An phi dan su so tham va cac chi phi thu tuc khac s& duogc xac dinh khi giai
quyét so tham lai vu an.
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An phi dan sy phuc thim: Ba Phan Thi R khéng phai chiu. Hoan tra lai
300.000 (ba trim ngan) ddng tién tam tmg an phi cho Ba Phan Thi R theo Bién
lai thu s6 0001588 ngay 06/12/2018 ctia Cyc thi hanh an dan su tinh An Giang.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

CAC THAM PHAN THAM PHAN- CHU TQA PHIEN TOA

Truong Vin Binh  Nguyén Vin Minh Phan Nhut Binh
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