TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH PHUOC Poc 1ap — Ty do — Hanh phiic

Ban 4n so: 13/2021/DS-PT
Ngay 27-01-2021
Vv “Tranh chdp hop dong
vay tai san”’

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TINH BINH PHUOC

Thanh phéin Hpi dong xét xir phiic tham gom cé:
Thdam phdan — Chii toa phién toa: Ong Nguyén Van Thu
Cac Tham phdn: Ong Pham Tién Hiép

Ong L& Viét Hoa

Thee ky phién toa: Ba Tran Thi Bao Yén — Thu ky Toa an nhan dan tinh Binh
Phudec.

Dai dién Vign kiém sdt nhdan dén tinh Binh Phwéc: Ba DS Thi Luya - Kiém
sat vién tham gia phién toa.

Trong cac ngay 26 va 27 thang 01 nam 2021, tai tru sé Toa an nhan dan tinh
Binh Phuéc xét xtr phic tham cong khai vy an dan sy phic tham thy 1y sb
265/2020/TLPT-DS ngay 10 thang 12 nam 2020 vé “Tranh chdp hop dong vay tai
san’.

Do Ban 4n dan sy so tham sb 37/2020/DS-ST ngay 02 thang 10 nam 2020
ctia TOa &n nhan dan thanh phd B, tinh Binh Phudc bi khang céo.

Theo Quyét dinh dwa vu an ra xét xir s6 05/2021/QDXXPT-DS ngay 05
thang 01 nam 2021, gitra cac duong su:

- Nguyén don: Ba Lé Thi H, sinh nam 1972; (vdng mat)

Dia chi: T 5, khu phé T, phuong T, thanh pho D, tinh Binh Phudec.

Nguoi dai dién theo uy quyen Ong Trinh Pac H1, sinh ndam 1985; (¢é mdt)

Dia chi: Ap 2, xd T, thanh phd D, tinh Binh Phu’oc

- Bi don: Ba Thach Thi K, sinh nam 1965; (co mat)

Pia chi: T6 1, khu pho P, phuong T, thanh phd B, tinh Binh Phudc.

Ngueoi bao v¢ quyen va loi ich hop phdp cua ba K: Luat su Pd Vin B — Vin
phong Luat su H — Poan Lut su tinh Lam Pong; (6 mdt)

Pia chi: S6 1367A, duong P, phudng T, thanh phé D, tinh Binh Phudc.

- Nguwoi lam chung: Chi Thach Thi T, sinh nam 1992; (co mat)

Dia chi: T6 1, khu phd P, phuong T, thanh phé D, tinh Binh Phudc.

- Nguoi khang cao: Bi don ba Thach Thi K.

NOI DUNG VU AN:

Nguoi dai dién theo ity quyén ciia nguyén don éng Trinh Pac HI trinh bay:



Ngay 14 thang 9 ndm 2019 ba H c6 cho ba Thach Thi K vay so tién 1a
1.100.000.000d6ng (mdt ty mot tram tricu dong). Ngudi viét gidy vay tién 1a con
gai ba K tén Thach Thi T, sinh nam: 1992, ba K 1a ngudi ky nhan va diém chi. Ba
K vay tién ciia ba H dé mua dat vuon diéu. Thoi han tra tién 1a nge‘ly 02 thang 4
nam 2020 (ngay 10 thang 3 nam 2020 am lich). Lai suat vay ba H va ba K thoa
thuan bang miéng 13 2%l/thang, vay khong thé chap tai san. Tir khi vay cho dén
nay ba K khong tra tién ng gbc va tién 1ai cho ba H.

Pén han tra ng ba H dd nhiéu 14n yéu cau ba K phai tra tién cho ba H nhung
ba K khong thyc hién, ban dit van khong tra tién cho ba H.

Nay ba H khai kién yéu cau Toa an budc ba Thach Thi K phai tra cho ba H
s6 tién no gdc da vay 1a 1.100.000.000d0ng (mdt ty mot trim triéu dong), khong
yéu cau tinh I4i.

Bi don ba Thach Thi K trinh bay:

Ba H trinh bay 1a khéng dung. Ba K khong vay cua ba H sd tién
1.100.000.000d6ng (mdt ty mot tram triéu déng). Vao nim 2014, ba K ¢6 vay cua
ba H sb tién 1a 30.000.000 dong (ba muoi tri¢u dong) Ba K di dong lai day du
cho ba H. Tién gbc 30.000.000d6ng (ba muoi trigu dong) ba K chua tra cho ba H.
Ngay 14 thang 9 nam 2019 ba H ép ba K phai viét gidy vay ng 1. 100.000. OOOdong
(mot ty mot tram tri¢u dong) nén ba K noi con gal la Chi T viét gidy theo yéu cau
cua ba H. Nay ba H yéu cau ba K phai tra sO tién 13 1.100.000. OOOdong (mot ty
mot trim triéu dong) thi ba K khong dong ¥y vi ba K khong ¢ vay so tién trén. Ba
K dong vy tra cho ba H sé tién no géc di vay nim 2014 1a 30.000.000d0ng (ba
muoi triéu dong).

Nguoi lam chitng chi Thach Thi T trinh bay:

Chi T 1a con gai cua ba K. Ngay 14 thang 9 nam 2019 chi T c6 viét gidy vay
tlen theo yéu cau cua ba K. Ba K c¢6 ky nhan nhung thuce té ba K khong c6 vay sd
tién 1.100.000.000d6ng (mdt ty mot tram triéu ddng) cta ba H.

Tai Ban én ddn su so tham s6 37/2020/DS-ST ngay 02 thang 10 nam 2020
ciia Toa dn nhan dan thanh phé D, tinh Binh Phuéc dd quyét dinh:

1. Chap nhdn yéu cau khoi kién ciia nguyén don ba Lé Thi H.

Buéc ba Thach Thi K phdi tra cho ba Lé Thi H s tien no gdc da vay la
1.100.000.000 dong (mét ty mét tram triéu dong), khéng tinh ldi...”".

Ngoai ra ban an so thim con quyét dinh vé an phi va cac chi phi to tung
khac, quyén va nghia vu thi hanh an, quyén khang cio cua cac duong su.

Ngay 12/10/2020, bi don ba Thach Thi K khang cdo Béan an so tham: Yéu
cau Toa an nhan dan tinh Binh Phudce xet xu phic tham xem xét, giai quyét theo
hudéng khong chap nhén yéu cau khoi kién cua nguyén don ba L¢ Thi H vi hién tai
ba K khong con ng ba H bat ctr khoan tién nao.

Tai phién toa phiic tham:

- Nguoi dai dién theo uy quyén cta nguyén don ba Lé Thi H 1a 6ng Trinh
Pic H1 giir nguyén yéu cau khai kién, dé nghi HDXX giit nguyén ban an déan su
so tham ciia TAND thanh phé D, tinh Binh Phudc.
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- Bi don ba Thach Thi K giit nguyén yéu cau khang cdo, dé nghi HDXX stra
ban an dan sy so tham ciia TAND thanh phé B, tinh Binh Phudc theo huéng
khong chap nhan yéu cau khoi kién ctia nguyén don do ba K khong vay cua ba H
s6 tién 1.100.000.000d0ng (mot ty mot tram triéu dong).

- Ngudi bao vé quyén lgi ich hop phép ctia ba K 1a Luat su Nguyén Vin B
trinh bay: Theo quy dinh tai Khoan 1, Diéu 309 Bo luat TTDS 2015 thi “Viéc thu
thap chirng cir va ching minh tai cép so thAm chua duoc thue hién dﬁy du”, vé noi
dung: Cé giao, nhan tién hay khéng; Khong yéu cau nguyén don chimg minh viéc
“Giao nhan tién”; Khong thu thap, xem xét viéc ba Thach Thi K trd ba Lé Thi H
50.000.000 & ngay 26/03/2020, c6 lién quan thé nao dén gidy muon tién ngay
14/9/2019. Tuy nhién, “Viéc thu thap ching cu va chirng minh chua dugc thuc
hién day du & cip so tham nhung d3 dugc cap phuc tham bd sung day du”. Do do,
yéu cau cta Bi don ba Thach Thi K vé viéc “Stra ban an so thim” 13 phu v&i quy
dinh tai Khodn 2 Diéu 309 Bo luat TTDS 2015.

Nhitng van d& cip so tham sai sot, duoc cap phiic thim bd sung day du:

Theo quy dinh tai Khoan 2, Diéu 92 B¢ luat TTDS 2015 vé “Nhiing tinh tiét,
su kién khong phai chirng minh”, nguyén don ba Lé Thi H “Budc” phai chung
minh “P3 giao tién cho ba Thach Thi K” nhung nguyén don “Khong c6 tai liéu,
chtng ctr chirng minh” nén yéu cau khai kién 1a khong c6 can ci.

Nguyén don khong c6 tai lidu, chimg cit ching minh viéc “Giao nhén tién”.
Trong khi, Bi don ba Thach Thi K khong thtra nhan “Viéc vay, mugn tién”; Giao
dich vay tién dugc thyc hién bang “Vin ban” nhung “Giay muon tién” khong ghi
rd thoi gian, khong gian, dia diém, hinh thtrc giao nhén tién, nguoi giao tién,
ngudi nhan tién, ménh gia tién, ngudn gdc sd tlen giao nhan, nhan ching khach
quan.v.v. Chimg t6 phan bién cua bi don vé viéc “Khong muon sb tién
1.100.000.000 d” 1a ¢6 can ctr co s& hop phap

Theo do, trinh bay cua bi don ba K va Thach Thi T vé “Ly do, nguyén nhan”
khong muon tién nhung lai tryc tlep viét Glay muon tién, ky, ghi ho, tén va ba K
con diém chi Nguoi vay tién, tai gidy muon tién ngay 14/9/2019, 1a do bj ba H de
doa, lira phinh “Viét va ky di, khong sao dau”, 13 ¢6 cin cit co s0.

Ngoai ra, trén co s& phan tich thém vé Hinh thire, Noi dung cua Giéy muon
tién ngay 14/9/2019, giita bén cho muon tién ba H, v4i bén muon tién ba K. Bdi
chiéu véi Piéu 463 Bo luit Dan sy 2015 quy dinh “Hop dong vay tai san 1 sy
thoa thuan gitta cac bén, theo d6 bén cho vay giao tai san cho bén vay; khi dén
han trd, bén vay phai hoan trd cho bén vay...”, cang ching t6 “Khong cho muon
1.100.000.000d” 1a c6 can ct co so.

Tir phan tich, dé ‘nghi trén, dbi chiéu véi Nghi quyét 326/2016/UBTVQH
ngay 30/03/2016 cia Uy ban thudng vu Quéc h01 quy dinh v€ “Thu, ndp, mién,
giam, quan 1y, st dung An phi, L& phi Toa an”, viéc Toa an cap so tham tuyén
budc ba Thach Thi K chiu An phi dan su so tham 45.000.000d (Bon nam triéu
d6ng chén) 1a khong phu hop.

Do do, dé nghi HDXX Phuc thdm xem xét stra ban an so tham, déng thoi
quyét dinh trach nhiém ndp an phi dan su so tham, phuc tham, theo tha tuc chung.
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Y kién cia Kiém sdt vién - Pai dién Vién kiém sat nhén dén tinh Binh Phuéc
tqi phién toa:

- V& viéc tuan theo phap luat cia Tham phan, Hoi dong xét xtr va Thu ky
phién toa, ké tir khi thu 1y vu 4n va tai phién toa, Tham phan va Hoi dong xét xtr
tuan thu ding cac quy dinh ctua B9 luat t6 tung dan su.

- Ve huéng giai quyét vu an: Toa an cap so tham cling khong lam rd nguon
gbc sb tién ba H cho ba K vay, la tién ca nhan hay tién chung cua vo chdng, vi
theo tai liéu do ba H cung cap, thi ba H dang ton tai quan hé hon nhan vdi Ong
Ngo Van C. Tur d6 xac dinh tu cach t6 tung cua ong C, y chi nguyén vong, yéu
cau cu thé cua dng C trong vu an nay. Toa an cap so tham ciing chua nhan dinh va
lam ro gia tri phap 1y cta glay vay tién lap ngay 14/9/2019. Nhu vy, Toa so tham
chi can cu vao gidy vay tién va 1oi trinh bay ctia ba H, budc ba K phai tra sb tién
1.100.000.000 dong 1a chua du co sé viing chic, lam anh hudng nghiém trong dén
quyén va loi ich hgp phép cua ba K. Can phai hity ban 4n so tham dé giai quyét lai
moi dam bao quyén va loi ich hop phap cua duong sy, dam bao nguyén tac hai
cap xét xir va quyen khang céo.

Vi vay dé nghi HDXX cin ctr khoan 3 Piéu 308 BLTTDS niam 2015: chap
nhan khang cdo ctia ba Thach Thi K; Huy toan bg ban an so tham s6 37/2020/DS-
ST ngay 02/10/2020 ctia TAND thanh phd B, tinh Binh Phudc; chuyén ho so vé
TAND thanh phé D, tinh Binh Phudc dé giai quyét lai theo tha tuc so tham. An
phi va cac chi phi t6 tung duoc giai quyét theo quy dinh phap luat.

NHAN PINH CUA TOA AN:

Can cu vao tai licu, ching ctr da dugc xem x¢€t tai phién toa, két qua tranh
tung tai phién toa, Ho1 déng xét xur nhan dinh:

[1] V& thu tuc t6 tung:

- Bon khang céo cua ba Thach Thi K dugc ndp trong han luat dinh nén duoc
chap nhan xem xét giai quyét theo trinh tu phtic tham, vi vdy Toa 4n nhan dan tinh
Binh Phudc thu 1y va giai quyét phic tham vy 4n 1a dang theo quy dinh tai Piéu
273 B9 luat t6 tung dan sy nam 2015.

- Vé tham quyén xét xt: Can cr vao cac Diéu 36, 39 Bo luat to tung dan sy
nam 2015, TAND thanh phd B, tinh Binh Phudc xét xir 1a diing tham quyén.

- Vé quan hé tranh chap: TAND thanh phé D, tinh Binh Phudc xac dinh
dung quan hé tranh chép.

[2] Vé ndi dung:

Xét khang cao cua bi don ba Thach Thi K:

Tir mbi quan hé quen biét, nguyén don trinh bay c6 cho bi don muon sd tién
1.100.000.000d6ng (mot ty mot tram tricu dong) Bi don ba Thach Thi K thtra
nhan c6 ky tén va diém chi vao “Gidy muon tién” ngay 14 thang 9 nim 2019 con
ndi dung la do con gai ba tén Thach Thi T tu tay ghi. Nhung ba K khong thira
nhan ¢ vay ctia ba H s tién 1.100.000.000d0ng (mot ty mot trim triéu dong). Ba
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K cho rang do bi ba H ép budc, de doa phai ky tén vao gidy muon tién chir khong
vay cta ba H sd tién trén. Nhung khong c6 ngudi 1am ching viéc ba K bj ba H de
doa ép budc, ba K. Ba K trinh bay, vao nim 2014, ba K ¢ vay ctia ba H sb tién
gbc 1a 30.000.000d6ng (Ba muoi triéu dong), lai sudt thoa thuan la
50.000ddng/1.000.000d6ng/01 thang, thoi han vay 1a 01 ndm. Muc dich ba K vay
tién ctia ba H dé tra sb tién vay von sinh vién. S tién nay ba K vay ctia ba H 03
1an, mdi 1an 10.000.000d6ng (mudi triéu dong). Giao nhan tién tai nha ba H. Ba K
da tra cho ba H duoc sd tién 13i 1a 74.000.000d (Bay muoi bén triéu dong) theo
Bién ban lam viéc ngay 20/01/2021 cia TAND tinh Binh Phuéc. Dén thang 3
nam 2020, ba K di tra du ca tién lai va tién géc cho ba H. Chi Thach Thi T thura
nhan ba ty tay ghi ndi dung vao gidy bién nhén dé ngay 14/9/2019 va c6 ky tén. Chi
T trinh bay do ba H de doa va ép budc viét va ky nhan no.

Nguyén don ba Lé Thi H cung cip gidy muon tlen co chir ky tén cung dau
diém chi lan tay ciia bi don ba Lé Thi Kiép va nguoi viét g1ay chi Thach Thi T.

Tai phién toa phuc tham, nguoi dai dién theo Gy quyén cua ba Lé Thi H trinh
bay ba H giao sd tién 1. 100.000. 000d6ng (mot ty mot trdm tri¢u dong) cho ba K
bang tién mdt tai nha ba H r01 sau d6 méi dén nha cta ba K yéu cau chi T la ccon gai
ctia ba K viét gidy muon tién, viéc ba H giao tién cho ba K khong c6 glay to gi
ching minh, cing nhu khoéng c6 nguoi ching kién. Nhu vay, cac bén viét gidy vay
muon tién sau thoi diém giao nhén tién va dia diém giao nhan tién cling khac vdi dia
diém vidt gidy muon tién. Nhung Toa 4n cép so tham chua xac minh, 1am 6 c6 hay
khong thyc té ba H va ba K c6 thyc hién viée giao nhan s tién 1.100.000.000d6ng
(mot ty mot tram triéu déng).

Mat khac, bi don ba Thach Thi K khong thira nhan c6 vay cua ba H s6 tién
1.100.000. OOOdong (mot ty mot tram tricu d6ng) ma chi thira nhan viéc c6 ky tén,
dlem chi vao gidy muon tién dé ngay 14/9/2020. Méc du chi T, ba K thtra nhan chir
Vlet chit ky va dau vén tay trong gidy vay tién 1ap ngay 14/9/2019, nhung viéc lap
gidy 1a do bi ba H de doa, ép budc, ndi dung gidy vay tién do ba H chuan bi sén,
do ba K khong biét chit, vi ba H de doa s& pha dam cudi cia con trai ba K nén chi
T da thay ba K chép lai nhitng n6i dung ma ba H dua; Chi T xac dinh khong
chtng kién viéc ba K giao nhan tién voi ba H. Nhung Toa an cap so tham khong
xac minh 1am rd diéu kién hoan canh va y chi ctia ba K, chi T khi 1ap gidy vay tién
ngay 14/9/2019, khong lam rd viéc c¢6 hay khong c6 hanh vi ép budc cua ba H dbi
vai ba K, chi T.

Ciing theo trinh bay cua ba H, thi muc dich ba K vay tién vé dé mua dat ray
diéu. Nhung ba K thi khong thira nhan, ba K khang dinh khong co vay tién dé
mua dat rdy diéu, vi nha ba K ciing di c6 dat ray diéu, ngudn gbc dat dugc hinh
thanh tr ndm 1990. Nhung Toa an cip so thim khong tién hanh x4c minh 1am rd
trong khoang thoi gian tir sau ngdy 14p gidy muon tién, ba K c6 ding ngudn tién
vay muon cta ba H dé mua sim thém tai san (mua dét riy diéu) hay khong.



Toa an cap so tham cling khong 1am rd ngudn gbe sb tién ba H cho ba K vay,
1a tién c4 nhan hay tién chung cia vg chong ba H 6ng C. Tur d6 xac dinh tu cach
t tung cua ong C, y chi nguyén vong, yéu cau cy thé cia 6ng C trong vu an nay

Toa an cap so tham cling chua nhan dinh va 1am r6 gia tri phap 1y cua gidy
vay tién 1ap ngay 14/9/2019.

Ba H trinh bay ba K vay tién dé mua dit riy vuon diéu 13 tao tai san chung
cho ho gia dinh ba K. Tuy nhién, Toa an cap so thim chua xac minh 1am rd d6i
v6i cac thanh vién trong gia dinh cua ba K vé khoan tién vay 1.100.000.000dong
(mot ty mot tram triéu dong).

T nhitng nhan dinh trén, Ho1 déng xét xur nhan théy, Toa an cép so thAm chi
dia vao “Gidy muon tién ghi ngdy 14/9/2019” dé budc bi don ba Thach Thi K
phai tra sb tién 1.100.000.000d0ng cho nguyén don ba Lé Thi H ma khdng xem
xet, danh gia cac tai liéu, chimg cir lién quan khac la chua phu hop. Bén canh do,
Tda an cip so tham thu thap ching cur chua day du, bo sot nguoi tham gia t6 tung,
vi pham nghiém trong thu tuc t6 tung, co nhiéu n6i dung mau thuan trong vu an
chua duoc 1am 1d dan dén viée giai quyét vu an khong khach quan, toan dién anh
huong nghiém trong dén quyén va loi ich hop phap cta cac bén duong sy, ma Toa
an cap phiic tham khong thé khic phuc dugc. Nén khang céo cta ba Thach Thi K
dugc chap nhan. Vi vy, can hily ban 4an so tham giao ho so cho Toa 4n cap so
tham giai quyét lai cho diing phap luat.

[3] Vé 4n phi dan su so tham va cac chi phi tb tung khac s€ duoc xem xét lai
khi Toa an cap so tham thu 1y lai vu an.

[4] An phi dan su phuc tham: Do khang c4o cta ba Thach Thi K duoc chép
nhan nén ba K khong phai chiu.
[5] Quan diém cua dai dién Vién kiém sat nhan dan tinh Binh Phuéc tham
gia phién toa vé duong 16i giai quyét vu an 1a pht hop nén dugc chap nhan.
Vicac lé trén,

QUYET PINH:

Ap dung Khoan 3 Diéu 308 cua Bo luat TO tung Dan sy nam 2015;

Chép nhan yéu cau khang céo cua bi don ba Thach Thi K

1. Hay toan bd Ban an dan su so tham s6 37/2020/DS-ST ngay 02/10/2020
cia TAND thanh phé B, tinh Binh Phudc.

Chuyén toan bd hd so vu an cho TAND thanh phd P, tinh Binh Phuéc giai
quyét lai theo tha tuc so tham.

2. V& an phi dan su so tham va chi phi té tung khéc: s& dugc quyét dinh khi
vu 4an duoc giai quyét lai

3. An phi dan sy phtic tham:

Ba Thach Thi K khdng phai chiu, Chi cuc Thi hanh an Dén su thanh ph D,
tinh Binh Phudc hoan tra lai cho ba K sd tién tam ¢mg phi d& ndp 1a 300.000d6ng
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(Ba tram nghin déng) d3 nop theo bién lai thu tam Gmg an phi, 1& phi Toa an sd
0025306, quyéen so6 000507 ngay 02/11/2020.

Bin dn phiic thim cé higu liec phdp ludt ké tiv ngay tuyén dn./.

Noi nhén: TM. HQOI PONG XET XU PHUC THAM
- VKSND tinh Binh Phuéc; THAM PHAN - CHU TQA PHIEN TOA
-TAND Tp. b;

- Chi cuc THADS Tp. b;
- Nhitng nguoi tham gia to tung;
- Luu HS, TDS, HCTP.

Nguyén Vin Thu



