TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Poc 1ap - Tw do - Hanh phic

Ban 4n s6: 1011/2024/DS-PT
Ngay: 11/12/2024

V/v Tranh chap hop dong

thi cong xay dung

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Hpi dong xét xir phic thim g&m co:

Tham phan - Chu toa phién toa: Ong Nguyén Dinh Buc

Cac Tham phan: Ba Nguyén Thi Thanh Hién

Ba Trinh Thi Anh

- Thw ky phién toa: Ba Diép Lé Quynh Anh, Thu ky Toa an nhan dan
Thanh ph6 H6 Chi Minh.

- Dgi di¢gn Vién Kiém sit nhan dan Thanh phé Ho Chi Minh tham gia
phién toa: Ong BPong Van Nam, Kiém sat vién.

Trong cac ngay 05 va 11 thang 12 nam 2024, tai try s& Toa an nhan dan
Thanh phé H6 Chi Minh xét xir phiic thim cong khai vu an thu 1y s
683/2024/TLPT-DS ngay 01 thang 10 ndm 2024 vé viéc “Tranh chép hop dong
thi cong xay dung”;

Do Bén 4n dan sy so thdm s 222/2024/DS-ST ngay 02/8/2024 cua Toa
an nhan dan Quéan 6, Thanh pho H6 Chi Minh bi khang céo, khang nghi.

Theo Quyét dinh dua vu an ra xét xur phuc ‘ghém s 5646/2024/QD-PT
ngay 24/10/2024 va Quyét dinh hoan phién toa s6 16797/2024/Qb-PT ngay
19/11/2024 gitra cac duong su:

1. Nguyén don:

1.1 Ba Nguyén Thi Tu T, sinh nim 1984. (c6 miit)

1.2 Ong Phan Thanh T1, sinh nam 1987.

Cung dia chi: s6 C, ap C, xa T, huyén B, Thanh phé H5 Chi Minh.

Pai dién theo uy quyén cua nguyén don: Ong Nguyén Minh D, sinh nim
1995. (c6 mat)

Dia chi lién lac: 7 L, phuong P, quan T, Thanh phé Ho6 Chi Minh.

2. Bidon: Cong ty trach nhiém hiru han TS.

Dia chi: s6 B L, Phuong A, Quan F, TP.HCM.

Pai dién theo phap luat: Ong Nguyén An H, sinh nam 1993. (c6 mat)

Pai dién theo uy quyén: Ong Nguyén Vin V. (c6 mat)

Dia chi lién lac: B Chung cu B, Puong s6 C, Phudong A, Thanh phé T,
Thanh phé H6 Chi Minh.

3. Nhitng nguoi tham gia t6 tung khac:



3.1 Ong Pham Quéc T2, sinh ndm 1987 - Giam dinh vién thugc Trung
tam quan 1y nha va giam dinh x4y dung thudc SO xdy dung Thanh phd H. (c6
mat)

3.2 Ong Huynh Hitu Minh D1, sinh nim 1992 - chuyén vién giam dinh
thugc Trung tdm quan ly nha va gidm dinh xay dung thudc S& xay dung Thanh
phé H. (c6 mit)

Cung dia chi: B T, Phuong C, Quan A, Thanh phé HO Chi Minh.

4. Nguoi khang cao: bi don - Cong ty trach nhi¢m hiru han T5.

‘ 5. Vién kiém sat khang nghi: Vién kiém sat nhan dan Quan 6, Thanh phé
H6 Chi Minh.
NOI DUNG VU AN:
Phia nguyén don trinh bay:

Ngay 29/9/2022, ba Nguyén Thi Ta T da ky két vi Cong ty trach nhiém
hitu han TS5 (goi tat Cong ty T5) Hop dong thi cong xdy dung nha ¢ so
06/22/HDKT-DT/22 d€ xay dung cédn nha tai dia chi 45 duong G, xa T, huyén
B, TP.HCM (dia chi cii la: D Ap C, xa T, huyén B, TP.HCM). Theo d6, Cong ty
T5 nhén thi cong xay dyng cong trinh nha ¢ riéng l¢ tai dia chi néu trén cho vo
chong ong Phan Thanh T1 va ba Nguyén Thi Ta T voi tong gia tri hop dong la
1.849.997.940 dong (Mot ty tam tram bon muoi chin triéu chin tram chin muoi
bay nghin chin tram bon muoi dong). Thoi gian thi cong la 120 ngay lam viéc ké
tor ngay don vi thi cong ép coc ban giao mdt bang xay dung.

Trong qué trinh thuc hién hop dong, ong T1 va ba T dé thanh toan cho dai

dién cua Cong ty T5 — 1a 6ng Nguyén An H s tién tir Dot 1 dén Pot 4 cia Hop
dong 1a 1.494.000.000 dong (Mot ty bdn tram chin muoi bén triéu dong), cu thé:

- Ngdy 21/7/2022, thanh toan so tién tam tng 1a 10.000.000 dong (Muoi
tri¢u dong).

- Ngay 17/9/2022, thanh toén s0 tién tam mg 1a 5.000.000 dong (Nam trigu
dong).

- Ngay 29/9/2022, thanh toén s6 tién Dot 1 theo Hop dong 1a 499.000.000
dong (Bon tram chin muoi chin triéu dong) va ngay 12/10/2022, thanh toan tiép
s0 tién Dot 1 theo Hop dong la 425.000.000 dong (Bon tram hai muoi lam trigu
dong).

- Ngay 31/10/2022, thanh toan s0 tién Dot 2 theo Hop dong 1 185.000.000
dong (M4t tram tdm muoi lam tri¢u dong).

- Ngay 08/11/2022, thanh toan s0 tién Dot 3 theo Hop dong 1a 185.000.000
dong (M4t tram tdm muoi lam tri¢u dong).

- Ngay 22/11/2022, thanh toan s tién Dot 4 theo Hop dong 1a 185.000.000
dong (Mot tram tam muoi lam triéu dong).



Dén cudi thang 11/2022, 6ng T1 va ba T phat hién viéc xay dung cua Cong
ty T5 khong dang theo Gidy phép xay dung cling nhu cong trinh khong dam bao
chat luong, an toan chiu luc va do Vong két cau nén da yéu cau Cong ty TS5 tam
dimg thi cong dé khic phuc nhiing sai pham néu trén. Tuy nhién, dai dién cong
ty T5 - 6ng Nguyén An H di im lang va khong c¢6 y dinh khic phuc nén cong
trinh tam dirng thi cong mot thoi gian dai sau do.

Trudc thai do khong hop tac ciia Cong ty TS, ngay 23/02/2023, 6ng T1 va
ba T dd gui Thu thong bao dé ngay 22/02/2023 dén Cong ty T5 dé thong bao vé
viéc don phuong chdm dit hop dong thi cong do trong mot thoi gian dai ma
Cong ty T5 khong khic phuc nhimg sai pham néu trén, d6ng thoi yéu cau Cong
ty TS phai hoan tra cho 6ng T1 va ba T so tién ma ong ba da thanh toan du sau
khi can trir gi4 tri thi cong cong trinh Cong ty T5 da thuc hién, cham nhat 1a dén
hét ngay 10/3/2023. Tuy nhién, sau khi hét thoi han trong Thu thong bao, Cong
ty T5 van khong c6 bat cit phan hoi nao lai véi 6ng T1 va ba T.

Pé c6 co so danh gia khach quan nhiing sai pham trong qué trinh thi cong
ciia Cong ty T5 ddi vé6i cong trinh xay dung nha ¢ nén vao thang 01/2023 éng
T1, ba T d4 lién hé Cong ty c6 phan D2 (Pia chi tai G Puong s6 G, khu phd A,
phudng H, thanh phd T) dé yéu cau kiém dinh vé viéc xdy dung ciling nhu chat
luong, an toan chiu luc két cau cong trinh xay dung va xac dinh dy toan thi cong
cong trinh ma Coéng ty T5 d4 thuc hién. Can cr theo Bao cdo két qua kiém dinh
an toan chiu luc két cau cong trinh x4y dung s6 13/2023-BCKP do Céng ty co
phan D2 1ap ngay 10/02/2023 di ghi nhan nhing van dé lién quan dén viéc xay
dung cua Cong ty T5 khong ding theo Glay phép xay dung va khong dam bao
chat luong, an toan chiu luc va do vong két cau cy thé nhu sau:

“]. Vé kha nang an toan chiu lirc va dg vong két cdu cong trinh:

+ Két cau dam cong trinh dam bao kha nang an toan chiu luc va dé vong
ngoaqi trur cdc vi tri sau:

- Ddm ldu 1 xudt hién 3 vi tri khéng dam bdo khd ndng an toan chiu luc
theo trang thdi gioi han I, cu thé: Dam truc A-B/2 thiéu kha nang chiu luc tai
géi B/2; Dam truc B-C/2 thiéu kha nang chiu luc tai gé'i B/2; Dam truc 1-2/B
thiéu kha nang chiu luc tai gé'i B/2.

- Dam lau 2 xudt hién 3 vi tri khong dam bao kha nang an toan chiu luc
theo trang thdi gioi han I, cu thé: Dam truc A-B/2 thiéu kha nang chiu luc tai
géi B/2: Dam truc B-C/2 thiéu kha nang chiu luc tai gé'i B/2; Dam truc 1-2/B
thiéu kha nang chiu luc tai géi B/2.

- Dam sdn thuwong xudt hién 2 vi tri khong dam bdo kha nang an toan chiu
lyc theo trang thdi gioi han I, cu thé: Dam truc A-B/2 thiéu kha nang chiu lyc
tai géi B/2: Dam truc B-C/2 thiéu kha nang chiu luc tai géi B/2.

+ Két cdu san céng trinh dam bdo kha ndng an toan chiu luc va dé vong
ngoai trir cdc 0 san sau:

- San lau 1: 6 san truc 1-2/A-B; 6 san truc 1-2/B-C

- San lau 2: 6 san truc 1-2/A-B; 6 san truc 1-2/B-C

- San san thwong: 6 san truc 1-2/A-B; 6 san truc 1-2/B-C



2. Vé sai khdc gitta hién trang véi ho so ban vé xin phép xdy dung: ...Con
mot sé doan twong chua duoc xdy dung theo ban vé xin phép (Cu thé hinh hién
trang tai trang 7). Két cdu méng hién trang la mong coc ép bang BTCT chiu luc,
sai khac so voi ban vé xin phép la mong bang".

Tir két ludin trén c6 thé thay, tai thoi diém kiém dinh thi két cau dim cong
trinh ciing nhu két cdu san cong trinh c6 cac vi tri khong du dam bao kha ning
an toan chiu luc va do vong, va két cdu mong cia cong trinh ciing khong phu
hop véi1 ban v€ xin phép xay dung nhu da néu trén. Do do, viéc ong T1 vaba T
yéu cau Cong ty T5 tam dimg thi cong dé khic phuc, stra chita nhing sai sot caa
cong trinh 1a c6 co s6.

Cin cr theo Két luan giam dinh tu phap xdy dung sé: 52/KLGD-
QLNGDXD do Trung tam Quan ly nha va Giam dinh Xay dung lap ngay
06/5/2024 da ghi nhan hién trang, chat lugng cong trinh tai thoi diém giam dinh
nhu sau:

“VI1. Két lugn:

- Vé chdt lwong mdt ngodi kién tric, két cdu hién trang cong trinh

- Hién trang kién tric: Tai thoi diém khdo sdt, kién triic cua cong trinh bi
hw hong mdt ngodi nhw sau: Twong bi ran nist, nirt, tham 6, niet gach ceramic op
tuwong... tai 06 vi tri.

- Vé kha nang chiu luc cua hé két cau hién trang cong trinh

- Hé dam: Cdc dam hién trang cong trinh dam bdo kha nang chiu lyc theo
diéu kién cwong dé voi tdi trong tinh todn theo céng nang nha 6. Ngoai trir cdc
dam nhw sau:

+ Dam 2/4-B, 2/B-C, B/1-2 tai lau 01 va lau 02: Khéng dam bdo khd ndng
chiu luc tai gbi voi tai trong tinh todn theo céng ndng la nha & theo TCVN
2737:1995.

- Hé san: Cdc dam hién trang cong trinh dam bado kha nang chiu lyc theo
diéu kién cuong dé véi tdi trong tinh todn theo céng nang la nha 6. Ngoai triv
cdc 0 san sau ddy:

+ O san truc 1-2/B-C tai lau 02 khéng dam bdo kha ndang chiu lyc véi tdi
trong tinh todn theo cong nang la nha o theo TCVN 2737:1995".

Tai Két luan giam dinh tu phép trén ciing xac dinh cong trinh thi cong cta
Cong ty T5 khong dam bao kha ning chiu lyc mot s6 hang muc. Va do viéc xay
dung ctia cong ty T5 khong dam bao chit lugng nén méi dan dén tinh trang cin
nha bi hu hong mit ngoai nhiéu chd nhu di néu trén.

Theo ndi dung Hop df)ng hai bén da ky két thi Cong ty T5 ¢6 trach nhiém
phai thi cong ding ban vé& thiét ké (quy dinh tai khoan 1 Dleu 2 cua Hop dong)
chat luong thi cong cong trinh phai dat yéu cau quy dinh vé chat luong cua thiét
ké duoc duyét va cac quy dinh hién hanh cua nha nudc (quy dinh tai khoan 2
Piéu 2 cta Hop dong); néu lam sai, lam hong thi phai lam lai khong tinh tién
cong va vt liéu (quy dinh tai khoan 2 Diéu 4 cua Hop dong).



Béng thoi, can ct theo bao céo két qua kiém dinh an toan chiu luc két ciu
cong trinh xdy dung sd 13/2023-BCKD do Céng ty c¢6 phan D2 lap ngay
10/02/2023 thi tong gié trj thuc té thi cong xdy dung cong trinh ma Coéng ty T5
da thuc hién téi thoi diém kiém dinh (thang 01/2023) la: 575.852.582 dong
(Nam tram bay muoi lam tri€u tdm tram ndm muoi hai nghin nam tram tam
muoi hai déng).

Nhu vay, dua theo khdi luong thuc té da dugc Cong ty TS thi cong thi ong
T1 va ba T d3 thanh toan du cho Cong ty T5 s tién la: 1.494.000.000 dong (s6
tién ma 6ng T1 va ba T da thanh toan) - 575.852.582 ddng (gié tri khdi luong thi
cong xay dung cong trinh Cong ty TS da thuc hién) = 918.147.418 dong (Chin
trim mudi tim triéu mot trim bon muoi bay nghin bén trim muoi tam dong)
Viéc ong T1 va ba T cham dut hop dong thi cong v6i Cong ty T5 1a do 15i tir
phia Cong ty T5 vi di c6 thai do khong hop tac, khong c6 thién chi khic phuc
nhiing sai pham dé c6 thé tiép tuc thuc hién Hop dong thi cong da ky két.

Viéc khong khéc phuc, sira chita nhiing sai pham trong cong trinh xay dung
cua Cong ty TS trong mot khoang thoi gian dai dd gay anh huong nghiém trong
dén quyén loi cia 6ng Phan Thanh T1 va ba Nguyén Thi T T. Do d6, 6ng T1
va ba T nop don khoi kién Cong ty T5 tai Toa an nhan dan Quan 6, Thanh phd
Hb Chi Minh dé yéu cau:

“]1. Tuyén huy Hop dong thi cong xay dung nha & sé 06/22/HPDKT-DT/22
gitta ba Nguyén Thi TG T véi Coéng ty trach nhiém hiru han TS5 ky ngay
29/9/2022 vé viée xay dung can nha tai dia chi D Ap C, xa T, huyén B, Thanh
phé H6 Chi Minh.

2. Yéu cau Cong ty trach nhiém hiru han T5 phai hoan tra cho ong Phan
Thanh T1 va ba Nguyén Thi Ta T sd tién di thanh toan du sau khi can trir gia tri
thi cong xay dung cong trinh Cong ty TS5 da thuc hién theo don gia thi truong
thang 01/2023 — thoi diém kiém dinh 1a: 1.494.000.000 dong - 575.852.582
doéng = 918.147.418 ddng (Chin trim mudi tam triéu mot trim bén muoi bay
nghin bon trim mudi tim dong)". Tra ngay sau khi 4n c6 hiéu luc phép lut.

Pbi v6i yéu cau phan t ciia Cong ty trach nhiém hiru han TS5 budc 6ng T1
va ba T phai thanh toan dot 5 theo hop ddng thi cong voi sb tién 184.999.794
dong (Mot trim tam muoi bén triéu chin trim chin muoi chin nghin bay trim
chin muoi bén ddng). Nguyén don khong ddng ¥ vi cong trinh xay dung cua
Cong ty T5 khong dap tmg du diéu kién dé thanh toan Dot 5 theo Hop ddng thi
cong.

Phia bi don trinh bay:

Ngay 26/9/2022, Cong ty trach nhiém hiru han T5 da tién hanh trao géi va
guri bang bao gia thi cong xay dung nha ¢ cho phia nguyén don (ba Nguyeén Thi
T4 T va ong Phan Thanh T1).

Sau khi dd can nhic, xem xét k§ ludng va dong ¥ voi bang bao gia thi cong
thi ngay 29/9/2022 Cong ty va phia nguyén don da ban bac va cung thong nhat
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v6i nhau vé cac didu khoan theo hop dong thi cong xdy dung nha & sb
06/22/HPKT- DT/22. Theo d6, tong gia tri 1a 1.849.997.940 ddng (Mot ty tam
tram bén muoi chin tridu chin trim chin muoi bay nghin chin trim bén muoi
d6ng) cho cong tac thiét ké kién trac, phdi canh cong trinh, ban vé& kién trac, ban
v& két cau, ban vé thi cong (dién, nudc), thi cong phan tho, nhan cong hoan thién
v6i tong dién tich san xay dyng 279,84 m2

Viéc thanh toan duoc chia lam 06 dot:

- Dot 1: Sau khi hop dong da dugc ky két ba Nguyén Thi Ta T phai thanh
todn so tién la: 924.998.970 dong, twong duong 50% gia tri hgp dong.

- Dot 2: khong qua 03 ngay sau khi d6 bé tong san trét phai thanh toan
184.999.794 dong, tuong duong 10% gia tri hgp dong.

- Dot 3: khong qua 03 ngay sau khi d6 bé tong san lau 1 phai thanh toan
184.999.794 dong, tuong duong 10% gia tri hgp dong.

- Dot 4: khong qua 03 ngay sau khi d6 bé tong san lau 2 phai thanh toan
184.999.794 dong, tuong duong 10% gia tri hgp dong.

- Dot 5: khong qua 03 ngay sau khi d6 bé tong san san thuong phai thanh
toan 184.999.794 dong, tuong duong 10% gia tri hgp dong.

- Dot 6: Sau khi hoan thanh cong trinh, phai thanh toan 184.999.794 dong,
tuong duong 10% gia tri hgp dong.

Trong qua trinh xay dung, Cong ty TS da thuc hién cong trinh ding theo
thoa thuan, tuan tha day du cac quy dinh cia _phap luat vé xay dung va dat dleu
kién thanh toan theo thoa thuan tai hop dong thi cong xiy dung nha & sb

06/22/HDKT-DT/22. Tai cac dot thanh toan, phia nguyén don da khong thuc
hién dung thdéa thuan, thanh toan cham tré gay nhiéu kho khan cho Cong ty.

Ngay 02/12/2022, cong trinh thi céng xay dung da hoan thién 80% va
tuong ng dot thanh toan thir 5 (sau khi d6 bé tong san san thuong, di duong
6ng dién, nudc cac tang).

Tuy nhién, bén nguyén don da khong thanh toan tién dot 5 va khong cho
cong ty ti€p can, thuc hién thi cong xay dung.

Trong cac giai doan thi cong Cong ty da 1am hét trach nhiém va c6 sy kiém
tra dinh ky cua co quan thanh tra xay dung huyén B. Trong cac cudc gap trao
d6i vudng mic viéc thi cong cong trinh, nguyén don ché cong ty lam dat, doi
Cong ty phai ddp di mang sat vé va hoan tra lai tién di nhén ..... va khong toan
tién dot 5 theo thoa thuan. Nguyén don da ty ¥ hily ngang hop dong, khong cho
Cong ty thi cong tir ngay 02/12/2022, dén ngay 24/02/2023 Cong ty méi nhan
dugc thu thong bao vé viéc cham dit hop dong cta 6ng T1 va ba T. Trude yéu
cau khoi kién cua nguyén don bi don khong dong y vi bi don da lam ding thoa
thuan giita cac bén theo hop dong s6 06/22/HPKT-DT22 ngay 29/9/2022.



Can ctr Diéu 3 cta hop dong thi cong xay dung nha (7)’75(() 06/22/HDKT-
DT/22 ngay 29/9/2022 thi trong vong 03 ngay ké tur ngay do bé tong san san
thuong phai thanh toan 184.999.794 dong, tuong duong 10% gié tri hop dong.

Do d6, Cong ty co yéu cau phan t6: Budc phia nguyén don phai co trach
nhiém thanh toan so tién ctua dot 5 1a 184.999.794 dong (M4t tram tdm muoi
bon tri¢u chin tram chin muoi chin nghin bay tram chin muoi bon dong).

Tai phién toa so tham, nguyén don xin rat lai mot ph?m yéu cAu khai kién,
khéng yéu cau sb tién 10.000.000 déng (Mudi triéu dong) va 5.000.000 dong
(Nam triéu dong) da chuyén cho 6ng H, chi tinh s tién da thanh toan cho Cong
ty T5 tir ngdy ky hop dong xay dung ngay 29/9/2022 dén ngay 22/11/2022 1a:
1.479.000.000 dong (4 dot theo hop dong 1a 1.479.999.352 ddng nhung ba thanh
toan tron s6 nén di thanh toan 1.479.000.000 déng). Nhu viy, nguyén don yéu
cau cu thé nhu sau:

1. Tuyén hiy Hop dong thi cong xay dung nha & s6 06/22/HPKT-DT/22
gitta ba Nguyén Thi Ta T v6i Cong ty trach nhiém hitu han T5 ky ngay
29/9/2022 vé viée xdy dung can nha tai dia chi D Ap C, xa T, huyén B, Thanh
phd HO Chi Minh.

2. Yéu cau Cong ty trach nhiém hiru han TS5 phai hoan tra cho 6ng Phan
Thanh T1 va ba Nguyén Thi Ta T sé tién di thanh toan du sau khi can trir gia tri
thi cong xay dung cong trinh Cong ty TS5 da thuc hién theo don gid thi truong
thang 01/2023 — thoi diém kiém dinh 1a: 1.479.000.000 dong - 575.852.582
ddéng = 903.147.418 d6ng (Chin trim 1¢ ba triéu mot trim bén muoi bay nghin
bbn trim muoi tm dong). Tra ngay sau khi 4n c6 hiéu luc phép lut.

Tai Ban an so th,ém‘ s0 222/2024/DS-ST ngay 02/8/2024 cta Toa 4n nhan
dan Quan 6, Thanh pho H6 Chi Minh da tuyén x1r:

1. Chap nhén toan bo yéu cau khoi kién cua nguyén don 6ng Phan Thanh
T1 vaba Nguyén Thi Ta T.

1.1 Hily Hop dong thi cong xdy dyng nha ¢ s6 06/22/HDKT-DT/22 ngay
29/9/2022 gitra ba Nguyén Thi Ta T va Cong ty trdch nhi€ém hiru han T5.

1.2 Budc Cong ty :[réch nhiém hﬁ:u han TS5 ¢6 trach nhjém trd cho ong Phan
Thanh T1 va ba Nguyén Thi Ta T s6 tién 903.147.418 dong (Chin tram lé ba
triéu mot tram bon muoi bay nghin bon trdm muoi tdm dong).

- Thoi han thanh todn: Thanh todn ngay sau khi ban 4n ¢6 hiéu luc phap
luat.

2. Khéng chip nhan yéu ciu phan t6 caa Cong ty trach nhiém hiru han T5
vé viéc budc 6ng Phan Thanh T1 va ba Nguyén Thi Ta T phai thanh toan dot 5
vé6i s6 tién 184.999.794 ddng (MOt trim tam muoi bon triéu chin trim chin muoi
chin nghin bay trim chin muoi bén dong).



2.1 Dinh chi yéu cau phan t6 cua bi don budc nguyén don phai tra lai cac
tai san dang chiém gitr cua Cong ty nhu: may moc, gian giao, coffa... woc tinh tri
gia khoang 100.000.000 dong.

3. Ké tr ngay ba Nguyén Thi Ta T va éng Phan Thanh T1 c¢6 don yéu cau
thi hanh an, néu Coéng ty trach nhiém htru han T5 khong ty nguyén thi hanh
xong, thi Cong ty trach nhiém hiru han T5 con phai chiu tién 1ai theo theo mirc
1ai suat do cham thyc hién nghia vu quy dinh tai Diéu 468 Bo luat dan su.

Cac duong su thi hanh tai Chi cuc Thi hanh an déan su c6 tham quyén.

Ngoai ra an so thAm con tuyén vé an phi va quyén khéng céo ciia cac bén
duong su.

Tai Quyét dinh sira chita, bo sung ban an so tham s6 38/QD-SCBSBA ngay
14/8/2024 ctiia Toa an nhan dan Quan 6, Thanh pho HO Chi Minh, quyét dinh
nhu sau:

Stra chita, b0 sung Ban 4n din sy so tham sO 222/2024/DS-ST ngay
02/8/2024 cua Toa an nhén’ dﬁp Quéan 6, Thanh phé H6 Chi Minh cua Toa an
nhan dan Quéan 6, Thanh phd H6 Chi Minh nhu sau:

- Tai dong thir 10 tir trén xudng dudi trang 15 ctia Ban an da ghi:

"- Thot han thanh todn: Thanh toan ngay sau khi ban an c6 hi¢u luc phap
luat"

- Nay sura chita, bo sung nhu sau:

"- Thoi han thanh todn: Thanh toan ngay sau khi ban an c6 hi¢u luc phap
luat.

1.3 Dinh chi mét phan yéu cau khoi kién cua nguyén don d6i véi s6 tién
15.000.000 dong ma ba T da chuyén khoan vao hai ngay 21/7/2022 va
17/9/2022 cho 6ng Nguyén An H."

Ngay 05/8/2024, bi don - Cong ty trach nhiém httu han TS5 c6 don khang
cao toan bo ban an dan su so tham.

Ngay 13/8/2024, Vién trudng Vién kiém sat nhan dan Quan 6 co Quyét
dinh khang nghi phtc tham s6 42/QD-VKS-DS khang nghi mdt phan ban an dan
su so tham.

Tai phién toa phuc tham:

Phia nguyén don van giir yéu cﬁu‘ khoi kién, tuy nhién nay chi yéu cau bi
don phai tra lai so6 tién 1a 600.000.000 dong.

Bi don van gitt yéu cau khang céo, khong chap nhan toan b yéu cé‘u khoi
kién cua nguyén don, budc nguyén don phai thanh toan dot 5 theo hop dong thi
cong xay dung da ky so tién 1a 184.999.794 dong.

Cac duong su khong hoa giai dugc voi nhau ve viée giai quyét vu an.
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Dai dién Vién kiém sat tai phién toa phuc tham c6 y kién:
Vé thi tuc t6 tung: Tham phan va Hoi ddng xét xtr phiic tham da thuc
hién ding cac quy dinh cua B luat Té tung déan su tir khi thu 1y vu an cho dén

dién bién phién toa phic tham, cac duong su dugc thuc hién day du quyén va
nghia vu ctia minh theo quy dinh ctua B6 luat T tung dén suy.

Vé ndi dung: rat mot phan khang nghi ciia Vién kiém sat nhén dén Quén 6
vé viéc giam dinh gia tri cong trinh, gitr mot phan khang nghi vé viéc Toa cap so
thdim khong tuyén "Dinh chi mot phan yéu cau khoi k1en dbi véi sd tién
15.000.000 dong tam tmg trude ngdy ky Hop dong thi cong", bac toan bo khang
cdo cua bi don, ghi nhan sy tu nguyén cta nguyén don chi doi lai sb tién
600.000.000 ddng, dé nghi stra ban an so tham theo hudng trén.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu, chung cur ¢6 trong ho so vu an duoc thim
tra tai phién toa, cin cr vao két qua tranh luan tai phién toa va sau khi nghe y
kién phat biéu cua dai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh,
Hoi déng x€ét xtr nhan dinh:

[1] V& td tung:

Bi don - Cong ty trach nhiém hiru han T5 ndp don khang cdo va tam Gmg
éq phi phic tham dung thot han theo quy dinh tai khoan 1 Diéu 2’73 cua Bo luat
T6 tung dan sy nam 2015 nén Pon khang cio cua bi don dugc chap nhan.

[2] V& ndi dung:
Xeét khang cao cua bi don, Ho1 df’)ng xét xur nhan théy:

Ngay 29/9/2022, nguyén don - 6ng Phan Thanh T1 va ba Nguyén Thi Ta
T va bi don - Cong ty trach nhiém hira han T5 c6 ky Hop dong thi cong xay
dung nha & sb 06/22/HDKT-DT/22 d6i véi cin nha tai dia chi D duong G, xa T,
huyén B, Thanh phé H6 Chi Minh trén co s ty nguyén, dugc cic bén thira
nhan, dap img du dleu kién theo quy dinh phap luat, nén co hiéu lyc phap luat,
lam phat sinh quyen va nghia vu cia cac bén, téng gia tri hop dong 1a
1.849.997.940 dong, nguyén don di thanh toan cho bi don sb tién 1.479.999.352
dong, nguyén don lam tron 14 1.479.000.000 dong.

Trong qua trinh thue hién hop ddng, nguyén don cho ring bi don thi cong
khong dam bao chit luong cho cong trinh, d3 yéu cau bi don khic phuc nhung
bi don khong thyc hién cing khong phan héi nén nguyén don méi gui thong bao
cho bi don dé nghi cham dut hop dong, nay nguyén don dé nghi cham dut hop
dong thi cong trén va budc bi don phai hoan tra sb tién di thanh toan du cho
phia b1 don.

Phia nguyén don di yéu cau Cong ty c6 phan D2 kiém dinh vé viéc xdy
dung, cling nhu chat luong, an toan chiu luc két cu cong trinh xay dung ddi vai
cin nha cta nguyén don ma bi don thi cong khong dat chit lugng. Tai Béo cao
két qua kiém dinh s6 13/2023-BCKD ngay 10/02/2023 ghi nhan:
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"]. Vé khd ndang an toan chiu liec va dé véng két cau cong trinh:

+ Két cdu dam céng trinh dam bdo kha nang an toan chiu lic va dé vong
ngoai trir cdc vi tri sau:

- Dam lau 1 xudt hién 3 vi tri khong dam bao kha nang an toan chiu lyc
theo trang thdi gioi han I, cu thé: Dam truc A-B/2 thiéu kha nang chiu luc tai
géi B/2; Dam truc B-C/2 thiéu kha nang chiu luc tai géi B/2; Dam truc 1-2/B
thiéu kha nang chiu luc tai géi B/2.

- Dam lau 2 xudt hién 3 vi tri khong dam bao kha nang an toan chiu lyc
theo trang thdi gidi han I, cu thé: Dam truc A-B/2 thiéu kha nang chiu luc tai
go”'i B/2; Dam truc B-C/2 thiéu kha nang chiu lyc tqi géi B/2; Dam truc 1-2/B
thiéu kha nang chiu luc tai géi B/2.

- Dam sén thwong xudt hién 2 vi tri khong dam bao kha nang an toan chiu
lic theo trang thai gioi han I, cu thé: Dam truc A-B/2 thléu kha nang chiu luc
tai goi B/2; Dam truc B-C/2 thiéu kha ndng chiu lyc tai goi B/2.

+ Két cdu san cong trinh dam bdo khd ndng an toan chiu lyc va do vong
ngodi trir cdc 6 san sau:

- San lau 1: 6 san truc 1-2/A-B; 6 san truc 1-2/B-C

- San lau 2: 6 san truc 1-2/A-B; 6 san truc 1-2/B-C

- San san thwong: 6 san truc 1-2/4-B; 6 san truc 1-2/B-C

2. Vé sai khdc giita hién trang véi hé so ban vé xin phép xdy dung: ... Con
mét s6 doan twong chuwa dirge xdy dung theo ban vé xin phép (Cu thé hinh hién
trang tai trang 7). Két cau méng hién trang la méng coc ép bang BTCT chiu luc,
sai khac so voi ban vé xin phép la mong bang".

Pong thoi theo Bao cdo trén thi téng gia tri thyc té thi cong xay dung
cong trinh ma bi don da thuc hién to1 thoi diém kiém dinh 14 575.852.582 dong.

Trong qua trinh giai quyét vu an, Toa cap so tham da trung cau giam dinh
chat lugng cong trinh tai Trung tdm quan 1y nha va giam dinh xay dyung thudc
S¢ xay dung Thanh phd H, tai Két luan giam dinh tu phap s6 52/KLGD-
QLNGDXD ngay 06/5/2024 ghi nhéan:

- Vé chdt lwong mat ngoai kién triic, két cdu hién trang cong trinh

- Hién trang kién tric: Tai thoi diém khdo sdt, kién triic cua cong trinh bi
hw héng mdt ngodi nhw sau: Twong bi ran mitt, nirt, tham 6, nitt gach ceramic op
tuong ... tai 06 vi tri.

- Vé kha nang chiu luc cua hé két cau hién trang cong trinh

- H¢ dam: Cdc dam hién trang cong trinh dam bao kha nang chiu lyc theo
diéu kién cwong dé voi tdi trong tinh todn theo céng nang nha 6. Ngoai triv cdc
dam nhw sau:

+ Ddm 2/A-B, 2/B-C, B/1-2 tai lau 01 va lau 02: Khéng dam bdo kha
nang chiu lic tai goi véi tdi trong tinh todn theo cong nang la nha ¢ theo TCVN
2737:1995.

- H¢ san: Céc dam hién trang cong trinh dam bado kha nang chiu luc theo
diéu kién cuwong dd véi tdi trong tinh todn theo céng nang la nha ¢. Ngoai triv
cdc 0 san sau day:
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+ O san truc 1-2/B-C tai lau 02 khong dam bdo kha nang chiu luc voi tdi
trong tinh todn theo cong nang la nha o theo TCVN 2737:1995".

Cin c 101 khai cia cac duong sy va két qua giam dinh néu trén, an so
tham dd xu: huy Hop dong thi céng xay dung nha ¢ s 06/22/HDKT-DT/22
ngay 29/9/2022 gitra ba Nguyén Thi Ta T va Cong ty trach nhiém hiru han T5,
chap nhén yéu ciu cta nguyén don vé viéc budc bi don phai hoan tra s6 tlen
chénh 1éch ma nguyén don di nhan 1a 903.147.418 dong va bac yéu cau phan td
ctia bi don vé viéc doi nguyén don thanh toan tiép sb tién dot 5 theo hop dong la
184.999.794 dong.

Bi don khang cdo cho ring ngoai phia bi don thi cong, sau nay nguyén
don da moi 02 don vi khac vao thi cong nén khong xac dinh dugc 161 cua ai,
cling nhu trach nhiém thudc don vi nao, nén khong dong y quyét dinh cua &n so
tham.

Xét thiy, trong qua trinh thyc hién viéc thi cong cin nha 45 dudng G, xa
T, huyén B, Thanh phé Ho Chi Minh, phia nguyén don cho rang bi don thi cong
khong dam bao chét luong cong trinh nén di yéu cau bi don khac phuc nhung bi
don khong thuc hién ciing khong phan héi, nén nguyén don gui thong bao cho bi
don dé nghi cham dut hop dong.

Tai Béo céo két qua kiém dinh s6 13/2023-BCKP ngay 10/02/2023 va
Két luan giam dinh tu phap s6 52/KLGD- QLNGDXD ngay 06/5/2024 néu trén
ghi nhan c6 mot s6 hang myc khong dam bao chat luong - 16i nay do don vi thi
cong la phia bi don.

Pong thoi theo Bao cao trén thi téngq gia tri thuc té thi cong xay dung
cong trinh ma bi don da thuc hién téi thot diém kiém diph la 575.852.582 gi()ng,
trong khi phia bi don da nhan cua nguyén don tong s6 tién 1.479.000.000 dong.

Tai phién toa phia bi don cling khai phia bi don da thi cong thuc hién hop
déng dugc 80% tién do, chi con lai viée td, son, dién nudc va mot phﬁn tuong
phia trudc nha chua xay dung, hon nita vi¢c cac don vi khac do nguyén don hop
tac hoan thién phan dang dé xay ra sau khi da giam dinh, nén bi don cho rang 15i
lam cho cong trinh bi &nh hudng nhu két luan giam dinh, cling nhu trach nhiém
néu phai giai quyét khong phai do bi don ma con 1a cac don vi khac 1a khong co
cin ctr, khong duoc chap nhan.

Phia bi don sau khi biét két qua giam dinh theo Bao cao két qua klem dinh
s6 13/2023-BCKD ngay 10/02/2023 cia Cong ty cd phan D2, voi muc tién so
v6i cong viée duoc thuc hién 1a 575.852.582 dong, da khong c6 y kién gi ciing
nhu khong ¢ yéu cau giam dinh lai. Tai yéu cau giam dinh cta bi don d6i vai
Trung tdm quan ly nha va giam dinh xay dung thudc S& xay dung Thanh phd H,
phia bi don ciing khong c6 yéu cau giam dinh lai phan cong trinh da thi cong,
cling nhu tai phién toa so tham phia bi don ciing khong c¢6 yéu cau giam dinh lai,
nén cac két qua cua cac don vi giam dinh trén 13 can c phap 1y dé giai quyét vu
an.
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Do d6 quyét dinh cta an so tham 1a c¢6 co sd, ding phap luat, khang cdo
cta bi don khong c6 co s chap nhén.

Dai dién Vién kiém sat nhan dan Thanh phd HO6 Chi Minh d& nghi rat mot
phﬁn khang nghi cua Vién kiém sat nhan dan Quan 6 vé viée giam dinh gia tri
cong trinh, gitt mot phan khang nghi vé viéc Toa cp so thim khong tuyén
"Pinh chi mot phan yéu cau khoi kién ddi véi sd tién 15.000.000 ddng tam g
trude ngay ky Hop dong thi cong" 13 ¢6 cin ctr duoc chip nhén.

An so tham trong phan trinh bay cta nguyén don c6 ghi nhan viéc phia
nguyén don rat lai yéu cau doi sd tién 15.000.000 ddng, tuy nhién trong phan
quyét dinh khong tuyén. Ngay 14/8/2024, Toa an nhan dan Quén 6 di ban hanh
Quyét dinh stra chita, bd sung ban 4n so tham sb 38/QD-SCBSBA dé bo sung
thém phan nay. Tuy nhién day la thiéu sot, khong phai 1a nhimg truong hop
dugc b6 sung theo Diéu 268 Bo luat T tung dan su 2015, vi thé an phuc tham
can phai sira 4n, bd sung phan nday. Chap nhan mot phan khang nghi ciia Vién
kiém sat nhan dan Quéan 6.

Tai phién toa, phia nguyén don dong y chi doi lai s tién chénh léch 1a
600.000.000 dong Xet day la sy ty nguyén va thién chi cua nguyén don nén Hoi
dong xét xir chap nhan, ddy 1a tinh tiét moi nén can sira 4n so tham theo hudng
khong chap nhan khang céo cta bi don, chap nhan mot phan khang nghi cua
Vién kiém sat nhan dan Quan 6, ghi nhan sy ty nguyén cua nguyén don.

V¢ an phi dan su so tham:

- Cong ty trach nhiém hiru han T5 phai chiu 28.000.000 dong tién an phi
dan sy so thim va 9.249.990 dong dbi véi yéu cau phan té khong dugc chap
nhan nhung duoc can trir vao sb tlen tam Ung an phi da nop 1a 7.124.995 dong
theo bién lai thu tam tng an phi s6 0013306 ngay 30/5/2023 cua Chi cuc Thi
hanh an dan su Quan 6, Thanh phd H6 Chi Minh. Cong ty trach nhiém hitu han
T5 con phai nop 30.124.995 dong.

- Ong Phan Thanh T1 va ba Nguyén Thi Ta T dugc nhén lai toan bo sé tién
tam Umg an phi dd ndp 13 19.772.211 ddng theo bién lai thu tam tng an phi s6
0013155 ngay 06/4/2023 ctia Chi cuc Thi hanh 4n dan sy Quan 6, Thanh phd Ho
Chi Minh.

Vé an phi dan sy phuc tham:

Do sira an dan su so tham, nén an phi dan sy phic tham ngudi khang céo
khong phai chiu. Hoan lai tién tam tng an phi phuc tham 1a 300.000 dong (Ba
tram nghin dong) cho bi don - Cong ty trach nhiém hiru han T5 theo Bién lai thu
s6 0010140 ngay 06/8/2024 ctia Chi cuc Thi hanh an dan sy Quén 6, Thanh phd
H6 Chi Minh.

Vi cac 1€ trén;
QUYET PINH:
Can ctr khoan 2 Piéu 308 Bo luat T tung dan sy nam 2015;
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Cin ctr Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy
ban Thuong vu Quoéc Hoi;

Can ¢t Luat Thi hanh 4n dan sy nam 2008 duoc stra d6i, bo sung nam
2014.

Tuyén xur:

Khong chap nhan khang cao cta bi don - Cong ty trach nhiém hitu han
TS5, chép nhan mot phﬁn khang nghi cua Vién kiém sat nhan dan Quan 6, Thanh
phé H6 Chi Minh. Sira Ban 4n dan sy so tham s 222/2024/DS-ST ngay
02/8/2024 ctia Toa 4n nhan dan Quan 6, Thanh phd H5 Chi Minh, cu thé:

1. Chap nhén toan bo yéu cau khoi kién ciia nguyén don 6ng Phan Thanh
T1 va ba Nguyén Thi Ta T.

1.1 Huy Hop dong thi cong xdy dung nha & s6 06/22/HDKT-DT/22 ngay
29/9/2022 gitra ba Nguyén Thi Tu T va Cong ty trach nhi¢m hiru han TS5.

1.2 Ghi nhan sy tu nguyén ctia nguyén don chi doi phia bi don tra lai s6
tién 600.000.000 dong (Sau tram triéu dong). Budc Cong ty trach nhiém hiru han
T5 c6 trach nhiém tra cho 6ng Phan Thanh T1 va ba Nguyén Thi Ta T sé tién
600.000.000 ddng (Sau tram triéu dong).

- Thot han thanh toan: Thanh toan ngay sau khi ban an c6 hi¢u luc phap
luat.

1.3 Dinh chi mt phan yéu cau khei kién cia nguyén don doi véi so tién
15.000.000 dong (Muoi lam triéu dong) ma ba T da chuyén khoan vao hai ngay
21/7/2022 va 17/9/2022 cho 6ng Nguyén An H.

2. Khéng chip nhan yéu cau phan t6 caa Cong ty trach nhiém hiru han T5
vé viéc budc ong Phan Thanh T1 va ba Nguyén Thi Ta T phai thanh toan dot 5
v6i s6 tién 184.999.794 ddng (Mot trim tam muoi bon triéu chin trim chin muoi
chin nghin bay trim chin muoi bén dong).

2.1 Pinh chi yéu cau phan t6 cua bi don budc nguyén don phai tra lai cac
tai san dang chiém giir cia Cong ty nhu: may moc, gian gido, coffa... wéc tinh tri
gia khoang 100.000.000 déng (Mot tram triéu dong).

3. Ké tir ngdy ba Nguyén Thi Ta T va ong Phan Thanh T1 c6 don yéu cau
thi hanh 4n, néu Coéng ty trach nhiém hiru han T5 khong ty nguyén thi hanh
xong, thi Cong ty trach nhiém hitu han T5 con phai chiu tién 13i theo theo mirc
141 suat do cham thyc hién nghia vu quy dinh tai Diéu 468 Bo luat dan sy.

Céc duong su thi hanh tai Chi cuc Thi hanh an dan su c6 tham quyén.
4. V& 4n phi dan sy so thim:

- Cong ty trach nhiém hitu han T5 phai chiu 28.000.000 dong (Hai muoi
tam triéu dong) tién an phi dan sy so tham va 9.249.990 dong (Chin tri¢u hai
trim bén muoi chin nghin chin trim chin muoi déng) ddi v4i yéu cau phan t6
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khéng duogc chap nhin nhung duge can trir vao s tién tam tng an phi d3 nop 1a
7.124.995 dong (Bay triéu mot trim hai muoi bon nghin chin trim chin muoi
lam d6ng) theo bién lai thu tam Gmg an phi s 0013306 ngay 30/5/2023 ctia Chi
cuc Thi hanh an dan sy Quan 6, Thanh phé) HO Chi Minh. Cong ty trach nhi¢m
hitu han T5 con phai nop 30.124.995 déng (Ba muoi triéu mot trim hai muoi
bbn nghin chin trim chin muoi lam dong).

- Ong Phan Thanh T1 va ba Nguyén Thi Ta T dugc nhén lai toan bd sb tién
tam (mg 4n phi d3 nop 1a 19.772.211 déng (Mudi chin triéu bay trim bay muoi
hai nghin hai trim muoi mot dong) theo bién lai thu tam tng an phi s6 0013155
ngay 06/4/2023 ctia Chi cuc Thi hanh an dan sy Quén 6, Thanh phé Ho Chi
Minh.

5. Vé chi phi t6 tung khac:

- Chi phi xem xét, thim dinh tai chd 1a 1.000.000 dong (MGt triéu dong)
Chi phi giam dinh chat luong cong trinh 1a 71.172.000 dong (Bay muoi mét
triéu mot tram bay muoi hai nghin dong) Cong ty trach nhiém hitu han TS5 phai
chiu s6 tién trén va da nop du.

6. V& an phi dan sy phuc tham:

An phi dan sy phtic thAm ngudi khang cao khong phai chiu. Hoan lai tién
tam Ung an phi phuc thim 1a 300.000 dong (Ba tram nghin dong) cho bi don -
Cong ty trach nhiém hitu han T5 theo Bién lai thu s6 0010140 ngay 06/8/2024
ctia Chi cuc Thi hanh 4n dén sy Quén 6, Thanh phé H6 Chi Minh.

Trudng hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan sy thi nguoi dugce thi hanh dn dan sy, nguodi phai thi hanh 4n dan sy co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an; ty nguyén thi hanh an
hoac bi cudng ché thi hanh 4n theo quy dinh tai céac Piéu 6, 7, 7a, 7b va 9 Luat
Thi hanh 4n dan su di dugc sira d6i, bd sung nam 2014; thoi hi€u thi hanh an
dugc thuc hién theo quy dinh tai Piéu 30 Luat Thi hanh 4n dan su.

Ban 4n phtic thAm c6 hiéu lyc ké tir ngay tuyén an.

Noi nhin: TM. HQOI PONG XET XU PHUC THAM
- TAND Toi cao; A AN - ’ 1 o
- TAND Cép cao, tai TP.HCM: THAM PHAN - CHU TQA PHIEN TOA
- VKSND Cép cao tai TP.HCM;
- VKSND TP.HCM,;
- TAND Quén 6; da ky
- Chi cuc THADS Quén 6; ( ¢ ky)
- Cac duong su;
- Luu/27. o
Nguyén Dinh Durc
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