TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAl THANH PHO HO CHI MINH Péc 1ap — Tw do — Hanh phuc

Ban an: 25/2023/KDTM-PT

Ngay 04- 04 - 2023

V/Iv: Tranh chap hop ddng mua bén
hang hoa.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phan Hgi dang xét xi phuc tham gém co:
Tham phan — Chu toa phién toa:  Ba Nguyérl Thi Ngoc Hoa.
Cac Tham phén: Ong Nguyen H6 Tam Tu.
Ba Tran Thi Hoa Hiép.
- Thr ky phién toa: Ba Pham Minh Trang - Thu ky Toa 4n nhan déan cap cao
tai Thanh phd H6 Chi Minh.

- Pai dién Vién kiém sat nhan dan cdp cao tai thanh phé Hé Chi Minh:

Ong Nguyén Vin Phuong - Kiém sat vién tham gia phién toa.
~ Ngay 04 thang 4 nidm 2023, tai tru s6 Toa 4n nhan dan cap cao tai thanh pho

Ho Chi Minh xet xir phic tham cong khai vu an kinh doanh thuong mai thu ly s6
62/2022/TLPT-KDTM ngay 10 thang 11 nam 2022 vé viéc “Tranh chap hop dong
mua ban hang hoa”.

Do Ban &n kinh doanh thuong mai so tham s 15/2022/KDTM-ST ngay 14
thang 9 nam 2022 cua Toa an nhén dan tinh Binh Duong bi khang céo.

Theo quyét dinh dua vu an ra xét xir phuc tham sé: 06/2023/QP-PT ngay 09
thang 01 nam 2023 gitta cac duong su:

- Nguyén don: | Limited; try so: Tang 9, Toéa nha Heung Wah 1, 12 dudng
W, Aberdeen, Hong Kong.

Nguoi dai di¢n theo uy quyén cia nguyén don: Qng Pham Phung Hoang T,
sinh nam 1998. Dia chi: S§ 685/66/22, duong X6 Viét Nghg Tinh, Phuong 26,
quan Binh Thanh, Thanh pho Ho Chi Minh (cé mat).

- Bi don: Cong ty Co phan Thyc pham Coure 1. Bia chi: Thira dat s6 202, to
ban d6 DC 17.1, cum Cong nghiép T, khu pho H 2, phuong T, thanh pho Thuan
An, tinh Binh Duong.

Nguoi dai dién hop phép cia bj don: Ong Nguyén Hiru H, sinh ndm 1983;
dia chi: So 36, duong 41, khu pho X, phuong H, thanh pho T, Thanh pho Ho6 Chi
Minh (co6 mat).

- Nguroi khang céo: Bi don - Cong ty C6 phan Thuc pham Coure 1.



NQI DUNG VU AN:

Theo don khdi ki¢n dugc hop phap héa lanh sy ngay 17/12/2021 cua nguyén
don - | Limited va [oi khai cua nguoi dai dién theo iy quyén cua nguyén don - 6ng
Pham Phung Hoang Tién trong qua trinh tham gia to tung nhu sau:

Vao cubi thang 11 nam 2020, | Limited (sau day goi la Cong ty 1) thoa thuan
mua ging tay y té cua Cong ty C6 phan Thyc pham Cuore Italia (sau day goi la
Cong ty Cuore ). Hai bén khong ky két hop dong bang vin ban ma dit hang, xac
nhan dat hang thong qua email, tai li¢u trao doi gitta dai dién theo phap luat ctua
nguyén don 6ng Davide F va nguoi dai dién cua bi don 1a 6ng Alessandro C.

Nguyén don c6 don dit hang s PO-2020/214 (INV2411) ngay 24/11/2020,
mua ban: Ging tay kiém tra Nitrile khong bot Vinaglove khong c6 cao su tu nhién,
thuan tién st dung cho ca hai tay, khong tiét trung, st dung mot l4n, tuan thu cac
quy dinh cta chau Au: EN 455-1, EN 455-2 va EN 455-3. S6 lugng 32.000 hop,
mdi hop 100 chiée, véi gia 7.80 USD / hop (Gia ctra khau tai HO Chi Minh). Tong
don hang 249.600,00 USD. Thanh toan bang tién dit coc 50% - 50% thanh toan
trude khi giao hang. Thoi han giao hang 1a 10 ngay ké tir ngay dat coc. Giao hang
theo cang cuia bén nguyén don chi dinh. Hai bén khong thoa thudn bi don mua
hang cua bén thr 3 dé giao cho nguyén don.

_ Ngay 26/11/2020, nguyén don thanh toan dot 1 twong duong 50% gia tri hop
dong la 124.800 USD cho bi don thong qua tai khoan so6: 19129346245011, chu tai
khoan: Cong ty C6 phan Thuc pham Cuore I, mé tai Ngan hang Techcombank.

Bi don da xuét cho nguyén don héa don thuong mai va danh sach dong goi
ngay 17/12/2020 xac nhan ndi dung don dat hang. Ngay 18/12/2020 theo yéu cau
ctia 6ng Alessandro C, nguyén don tiép tuc thanh toan dot 2 twong Gmg 50% gia tri
hop dé)ng con lai 1a 124.800 USD. Vi¢c thanh toan dot 2 cling duogc thuc hi¢n
thong qua chuyén khoan cho Cong ty Coure | théng qua tai khoan so:
19129346245011, chu tai khoan: Cong ty C6 phan Thuc pham Cuore I mé tai
Ngéan hang Techcombank.

~ Bi don da giao dugc 22.750 hop gang tay, dugc dong trong 2.275 thung, con
thiu 925 thung, tuong duong 9.250 hop. Hai bén thoa thuan hang giao mét lan,
nhung bi don khong c6 du hang nén giao thiu. Khi giao thiéu, bi don théng bao
cho nguyén don nhung nguyén don khong dong .

Ong Alessandro C — dai dién theo phap ludt cta bi don nhiéu 1an giri email
htra hen s€ giao hang nhung sau d6 im lang va cat dut moi lién lac v6i nguoi dai
dién cua nguyén don. Diéu nay da gy anh huong nghiém trong dén quyeén loi cia
bén mua.

e Thu sb 4 (Ngay 29/12/2020): Ong C x4c nhan vé viéc giao hang mudn va
hang s€ dugc chuyén di vao ngay 3/1/2021.

* Thu s6 5 (Ngay 30/12/2020): Ong C xac nhan lai viéc giao tat ca hang hoa
s€ dién ra vao ngay 04/01/2021.

« Thu sé 6 (Ngay 04/01/2021): Ong C tra 16i rang 6ng dy khdng c6 hang
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« Thu s6 9 (Ngay 06/01/2021): Ong C phan hdi rang viéc giao hang s& duogc
xac nhan sau khi nhan dugc phan hoi cia Nha may vao ngay 08/1/2021.

» Thu s6 11 (Ngay 26/01/2021): Ong C phan hoi vé viéc khong kiém soat
duoc tinh hinh véi nha méy va xin 161 vé vi¢c giao hang cham tre.

» Thu s0 14 ngdy 29/3/2021, Ong C c6 xac nhan véi 6ng Davide F va 6ng
Cristiano Galli Z (M6t trong cac thanh vién gép von cua Cong ty | Limited) vé
viéc cham ban giao s6 hang con lai:

“Anh Cristiano chao budi sang,

Rét tiéc vé sb ging tay con lai, nha cung cap dang tiép tuc giao hang, anh ay
vira thong bdo véi t6i s€ giao hang vao ngay 10/4. To6i nhan ra sy bét tién ma su
cham tré nay gay ra cho moi nguoi, nhung tiéc 1a toi khong thé 1am gi khac ngoai
viéc chd nha cung cap giao nét sb thing con lai cla ging tay dé hoan thanh don
dat hang”.

~ Ngay 30/4/2021, sau nhiéu 1an hira hen giao nf)t s6 hang con lai nhung khong
the thuc hién duoc cua 6ng Alessandro C, tai thu so 29, 6ng Davide F da xac nhan
vé€ viéc huy don dat hang nhu sau:

“Anh Covili,

Vin ban ndy xac nhan quyét dinh hiy don dit hang PO-2020/214 ngay
24/11/2020 cta chung toi ddi v6i phan hang chua duoc giao, twong duong 9250
hop, do anh da khong giao hang trong thoit gian da thoa thuan. Chung t61 dang cho
Xac nhan khan cap cua anh vé viéc da doc email nay va xac nhén tra lai cho
ltaltrim s6 tién lién quan dén viéc khdng ban hang voi tong sb tién Ia
82,325.00 USD".

Viéc huy don dit hang sd lugng hang con lai 1a do phia bi don vi pham nghia
vu giao hang theo thda thuan, cu thé 1a giao hang chdm hon 05 thang.

« Thu sb 32 ngay 27/7/2021, 6ng Alessandro C da xac nhan vé céc trach
nhiém va nghia vu cua minh nhu sau:

“Xin chao Davide,

Nhu t6i d4 trao d6i voi ban qua dién thoai vao thir sau tuan trude, t6i X4¢ nhan
bang van ban cam két tra lai s tién ban dé thanh toan trude cho sO gang tay ma
ban khong nhan duoc, chiu mot phan ton that ciia hoat dong nay dong thol gidm
gia gang tay. Tai thoi diém nay, nhu toi di trao doi, toi [ thé tim thay ngudoil mua
phan gang tay con lai trong nha may trong thoi gian ngan nhat ¢ thé va thyc hién
chuyen khoan s tién ban da thanh toan. Toi s& ¢ ging lam diéu d6 cang sdm cang
tbt, ngay ca khi bay gid moi thir dang bi tri hodn do Covid.

TOi sé thong tin lai cho ban”.

« Ciing trong ngay 27/7/2021, vao lac 8:07 chiéu, dng Davide F d3 phan hoi
ndi dung thu cia 6ng Alessandro C nhu sau:

“Chao Alessandro,



Cam on anh da nhan trach nhiém nhumg t6i can co tai liéu tham khao dinh
lugng va thoi gian chinh xac (bao gdm ca c4c khoan tra gop) tir anh. Trén di¢n
thoai, anh di ndi véi t6i rang “trong mot hodc hai thang”, va that tot toi s& khdng
phai cho doi lau.

Anh biét rat rd rang vi sy ¢ cua anh voi nha may, | di bi ton hai nghiém
trong dén hinh anh ctia minh, mat di hai khach hang va cac don hang tiém ning
khac, mat di loi nhuan hang hoa chwa dugc nhan, mat 1i sut cho khoan tién thanh
todn hon 7 thang trudc.

Anh di biét rang anh phai ty ban hodc tu thuong luong voi nha may dé hoan
lai tién cho anh trong nhi€u thang, d6 khong phai la diéu can thong bao hdom nay.
Nhirng gi anh phai giri cho t6i ngdy hom nay la mot ké hoach dén bu cu thé cho
Italtrim.

T6i mong nhan dugc phan hoi day di va ngay 1ap tic cta anh. Chao”.

N Yiéc giao hang cta bi don cham tré, thiéu trach nhiém Vél‘ vi pham hop déng
dan dén hai khach hang cua nguyén don vi thé dé huy bo hop dong gay thiét hai vé
kinh té va bi &nh huong v€ danh tiéng, hinh dnh thuong mai.

Khoéng nhing cham tré giao hang, giao hang thiéu ma d6i véi 22.750 hop
gang tay ma Cong ty Cuore | van chuyén den dia chi cua chung t6i. Nhan vién cta
Italtrim d4 tién hanh kiém tra va phat hién rang hang hoa dé khong dugce dong goi
theo ding quy chuan ma nguyén don da yeu cau trong don dat hang. Cu thé, theo
don dat hang, moi hop ging tay phai bao gom 100 chiéc, tuy nhién sau khi kiém tra
phat hién mdi hop chi c6 80 chiéc. Nhu vay, tuong ing voi 22.750 hop gang tay
ma nguyén don di nhan, nguyén don di bi giao thiéu 455.000 chiéc ging tay
(twong duong 4.550 hop gang tay khi dugc dong goi).

Nhu véy, tong s6 hop ging tay ma phia Cong ty Cuore | da giao thiéu la:
13.800 hop gang tay (bao gom 9.250 hop gang tay chua giao vao 4.550 hop gang

tay giao thiéu trong lan giao hang dau tién). Tuong tng véi sb tien la: 107.640
USD tuong duong 2.440.00.000 dong.

Theo don khoi kién nguyén don yéu cau:

- Boi thuong khodn tién 2.440.000.000 dong. Day 1a so tién twong lmg véi
13.800 hop gang tay bi van chuyén thiéu theo quy dinh tai hop dong va lai suat
cham tra tinh tir ngay COng ty Cuore | chdm giao hang dén khi xét xtr vy 4n, tam
tinh 1a: 263.400.000 dong.

- Khoan thiét hai 1.865.§O0.000d6ng. Pay 1a sb tién ma dang I8 Italtrim s&
nhan dugc tir vi khach hang dau tién mua gang tay ctia minh.

- Khoan thiét hai 1.333.000.000 dong. DAy la ton that vé uy tin, danh tiéng va
hinh anh thuong mai cia Italtrim.

Tai phién toa so tham ngudi dai dién theo uy quyén caa nguyén don trinh bay:

Trong qua trinh hoa giai va tai phién toa, nguyén don thay d6i rat cac phan yéu cau
bdi thuong thiét hai 1.865.500.000d0ng +1.333.000.000 dong va rat yéu cau thanh
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toan lai sb tién 763.955.500 dong va tién 1di 63.400.000 ddng do giao thiéu
455.000 chiéc ging tay (twong dwong 4.550 hop gang tay). Chi con yéu cau tra lai
tién cua 925 thung twong duong 9.250 hop ging tay chua giao 1a 1a 72.150 USD
quy d01 voi ty gia hién nay 23.250 d6ng/USD tuong duong 1.677.487.500 dong va
131 suat cham tra cua sd tlen trén tinh tir ngay 29/12/2020 chdm giao hang dén ngay
khai kién voi mure lai sut tién USD 6,85%/thang, yéu cau tinh tron 1a 200.000.000
dong.

Theo Bdn trinh bay Y kién ngay 21/7/2022 va ¥ klen trinh bay cua ong Nguyen
Hiru Hoang - dai dién hop phdp cia bi don trong sudt qud trinh tham gia té tung
nhu sau.

Bi don théng nhat 16i trinh bay cia nguyén don vé ndi dung mua ban hang
hoa theo don dit hang sé6 PO-2020/214 (INV2411) ngay 24/11/2020. Bi don da
xuat cho nguyén don hoa don thuong mai va danh sach dong goi ngay 17/12/2020
v6o1 nd1 dung nhu don dat hang. Bi don da nhan cua nguyén don toan b gia tri hop
dong 249.600 USD thanh hai dot ngay 26/11/2020 va ngay 17/12/2020.

Khi ky hop dong ong Alessandro C d lién hé véi Cong ty Co phan Tap Poan
Tai Chinh Pang Nam c6 nha may san sut gang tay mang tén Nha may San Xuat
Vina Face Mark Mién Nam va c6 ky két hop dong dé mua hang héa gang tay dé
cung cip cho bén ong DaVIde F. Viéc nay bén phia bi don ciing da cung cap day du
thong tin vé noi san sudt hang hoa, cac gidy to kiém tra chét luong hang hoa trudc
khi suit cho bén phia nguyén don biét va da duoc xac nhan trude khi xuat hang.

Sau khi nhén tién dot 01 thi bj don di giao dugc 22.750 hop ging tay, duoc
dong trong 2.275 thung, con ng lai 925 thung, twong duong 9.250 hop. Tuy nhién
dén cudi nam 2020, do tinh hinh dich bung phat trén toan cau, hang hoa thlet bi
dung cho phong chéng dich khan hiém, trong d6 c6 ging tay. Nha cung cép bén
phia Viét Nam da khong du hang dé cung cap cho bén phia bi don, chi cung cap
mot s luong nho. Vén dé nay bi don cling da bao céo cho bén phia nguyén don
biét va mong mudn van tlep tuc giao hang khi ¢6 du hang va nguyén don da dong v
bang viéc khong phan d6i ma chi héi thuc giao hang. That ra viéc cung cap hang
hoa cua ddi tac bén phia bi don khong luc ndo dung hen cho phia bi don. Tuy
nhién, bi don rat ¢6 ging dé hdi thiic nha cung cap di hang hoéa cung cap cho
nguyén don dung thoi han. Ban than bén phia nguyén don van héi thuc viée giao
hang ma khong chia sé kho khan cho phia bi don.

Tai Viét Nam dau nim 2021, Nha nuéc ciing bat ddu c6 chinh sach phong
chéng dich, viéc cung cip hang hoa vo cung khan hiém. Bi don ciing d3 bao cho
bén nguyén don. Bi don ciing dd yéu cau nha cung cap hang héa, tuy nhién ho rat
cham tré. Bén phia nguyén don van hdi thic va khi bi don chuan bi du hang dé
cung cap cho nguyén don thi ho noi s& khong nhan hang nita. Hién tai s6 lugng
hang nay bi don van con luvu kho.

Bi don xac nhan cac thu dién tr (email) nhu nguyén don da cung cap thé hién
viéc cham tré giao hang ‘nhung bi don dé thong bao cho bén nguyén don biét, bi
don khong c6 hanh vi tron tranh viéc giao hang. Viéc cham tré giao hang 1a 1y do
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khach quan va bat kha khang, tinh hinh dich bénh phic tap trén toan cau va tai
Viét Nam. Nguyén don biét viéc nay va di c6 héi thac viéc giao hang, ddng nghia
v6i viée nguyén don chip nhan su cham tré. Viéc nay thé hién qua cac email trao
doi nhiéu lan.

Khi bi don da chudn bi di hang dé giao thi nguyén don tra 10i khong nhan
hang tiép theo, diéu nay gay kho khin cho bi don hai van dé&: Mot 1a viéc giao nhan
tién, khi nguyén don chuyén tién cho bi don thi bi don da chuyén tién mua hang
cho nha cung cép, bi don khong sir dung tién ndy vao muc dich nao khac ngoai
viéc mua hang cho nguyén don. Hai 12 khi nha cung cap chuyén du hang (vi tién da
dugc bi don thanh toan) bi don da thong bdo cho nguyén don viéc chuan bi du
hang thi nguyén don thong bao khong nhan hang va hang hoéa hién bi don phai luu
kho, khong ban dugc, gay thiét hai cho bi don.

Bi don khong biét viéc nguyén don mua ban nhu thé nao véi bén tht ba, bi
don chi giao hang dén cang theo chi dinh cia nguyén don. Nén viéc nguyén
donyéu cau bi don boi thuong thiét hai voi sé tién 1a 1.865.500.000 va
1.333.000.000 tién t6n that vé hinh anh, uy tin, danh tiéng 14 khong c6 cin ctr va bi
don khong dong ¥.

Viéc nguyén don yéu ciu bi don thanh toan s6 luong hang da thiéu véi sb
luong 14 13.800 hop véi sb tién 1a 2.440.000.000 dong va tién 1di 1a 263.400.000
d6ng 1a khong c6 can cir. Vi bi don da noi & trén, viéc bi don nhan tién tir nguyén
don va da chuyén cho nha cung cip, dén nay nha cung cip ciing d giao du hang
dé bi don chuyén cho nguyén don. Tuy nhién nguyén don khong nhan hang vi vay
s6 tién nay bi don khong con giilt ciia nguyén don. Hién tai s6 hang nay bi don van
luu kho khong ban dugc va bi don ciling c6 thi€t hai. Viéc nguyén don thong bao
khéng nhan hang khi biét bi don dd chuyén tién cho nha cung cip 1 viéc nguyén
don tu ¥ gdy kho cho bi don.

Vé viéc giao thiéu s6 gang tay trong mdi hop thi ban than nguyén don ciing
khong truc tlep kiém hang dé xem 1a thiéu hay khong ma nguyén don dya vao bao
c4o viéc thiéu hang ctia bén tht ba, dé cho rang bi don giao thleu 1a khong ding.
Pén nay bi don chua dong ¥ va xac nhan viéc giao thiéu sd ging tay trong mdi
hép. Vi vy yéu cau nay cta nguyén don bi don khong chip nhan.

Bi don khong dong ¥ v6i toan bo yéu cau khdi kién tir phia nguyén don d01
v6i toan bo sb tién ma nguyén don yéu cau voi 1y do nhimg can cu va yéu cau vé
hoan tra va bdi thudng cling nhu ndi dung trinh bay vé viéc giao dich mua ban khi
db 15i hoan toan cho phia bi don 1a khong dang. Bi don chiu thié¢t hai do mua hang
tir nha may hién nay con ton ma nguyén don khong nhan.

Tai Ban &n kinh doanh thuong mai so tham sé 15/2022/KDTM-ST ngay 14
thang 9 nam 2022 caa Toa an nhan dan tinh Binh Duong da quyét dinh:

1. Pinh chi cic phan yéu cau khoi kién cta nguyén don vé viéc: Bdi thuong
thiét hai 1.865.500.000 dong (la s6 tién ma dang 1& | Limited s& nhan duoc tir vi
khach hang dau tién mua ging tay ciia minh); boi thudng thiét hai 1.333.000.000
d6ng (1a ton that vé uy tin, danh tiéng va hinh anh thwong mai cta | Limited); yéu
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cﬁq thanh toan lai sd tién 763.955.500 ddng va tién 13 63.400.000 dong do giao
thiéu 455.000 chiéc gang tay (twong duong 4.550 hdp gang tay).

2 Chap nhan phan yéu cau khoi kién cua nguyén don | Limited vé viéc tranh
chap hop dong mua ban hang hoa voi bi don Cong ty C6 phan Thuc pham Coure
l.

Budc bi don Cong ty Co phan Thuc pham Coure I ¢6 trach nhiém thanh toan
lai cho nguyén don | Limited s6 tién mua hang hoa 9.250 hop gang tay chua giao
la 72.150 USD quy d01 thanh 1.677.487.500 dong va 1ai sudt cham thanh todn
200.000.000 dong, tong cong 1a 1.877.487.500 (mdt ty tam trim bay muoi bay
triéu bdn trim tim muoi bay nghin nim trim) dong.

Ké tir ngdy ngudi duoc thi hanh an c6 don yéu cau thi hanh an, néu nguoi
phai thi hanh an cham thanh toan sO tién trén, thi hang thang con phai chiu thém
khoan tién 1i cta sb tién chua thanh toan theo muc ai suat _quy dinh tai khoan 2
Picu 468 Bo luat Dan sy nim 2015 twong tng voi s tién va thoi gian chua
thi hanh an.

Ngoai ra an so tham con tuyén vé an phi so tham, quyén khang céo cua céac
duong su theo luat dinh.

Ngay 26/9/2022, Cong ty C6 phan Thuc pham Coure I do 6ng Alessandro C
1a nguoi dai dién theo phap luat khang cédo toan bd ban 4an so thim sb
15/2022/KDTM-ST ngay 14 thang 9 nam 2022 cua Toa an nhan dan tinh Binh
Duong. Yéu cau Toa an cp phiic tham xem, Xét lai toan bd ching ci, cach thirc
giao dich, xem xét dén yéu t6 16i cua nguyén don trong viéc gay ra thiét hai dé sua
ban an so tham theo hudng khdng chap nhan toan bo yéu cau khoi kién cta nguyén
don.

Tai phién toa phdc tham, nguyén don khong rat don khai kién, bi don khong
rut don khang céo. Cac bén dwong sy khong thoa thuan duoc v6i nhau ve viéc giai
quyet vu an

- Nguoi dai di¢n theo uy quyen cua bi don trinh bay yéu cau khang céo nhu
sau: Pé nghi Hoi dong xét xir cap phic tham sira 4n so tham theo huéng khong
chap nhan yéu cau khaoi kién cua nguyén don. Ly do, Toa an cip so tham chua xét
16i ctia nguyén don khi nguyén don di c6 mail hay viéc giao nhan hang vao ngay
30/4/2021, sau d6 lai c6 mail khac yéu cau giao hang nén phia bi don da lién h¢ doi
tdc mua hang nhung nguyén don khdng chiu nhan hang, hién nay hang van dang
luu kho khién bj don phai chju thiét hai. Do do, bi don khong ddng y hoan tra tién
géc va lai theo yéu cau caa nguyén don.

- Nguoi dai dién hop phap cia nguyén don trinh bay y kién: Khong dong y
Vvéi yéu cau khang cao cua bi don, dé nghi Hoi dong xét xir gitt nguyén ban an so
tham. Ly do, bi don da nhan du tién theo thoa thuan tai hop dong mua ban nhung
khong cung cap da hang. Nguyén don da cung cap day du chiing ci chang minh
viéc bi don d4 nhan du tién nhung giao thiéu hang nhu da trinh bay. Nhiing y kién
bi don trinh bay néu trén la khong dung, bi don hoan toan khong cé chung cu
chting minh trong suét qué trinh tham gia té tung va tai phién toa phic tham. Mat
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khac, ngay 27/7/2021 phia bi don c6 mail xac nhan chiu trach nhiém tra tién cho
nguyén don. Can ct qui dinh cta Luét thuong mai va an 1& s6 09/2016/AL do Hoi
d6ng Tham phan Toa an nhan dan téi cao thong qua ngay 17/10/2016, nguyén don
c6 quyén kién yéu cau bi don tra lai tién da nhan nhung vi pham diéu khoan giao
hang va tién .

Tai phan tranh lugn:

- Nguoi dai dién hop phap cua bi don gitr nguyén y kién nhu d3 trinh bay néu
trén. D& nghi HOi dong xét xu chap nhan toan bo yéu cau khang céo cuaa bi don.

- Nguoi dai dién hop phap cua nguyén don gitr nguyén y Kién nhu da trinh
bay néu trén. b€ nghi Hoi dong xét xtr khong chap nhan khang cao cua bi don, gitr
nguyén ban an so tham.

- Dai dién Vién kiém sat nhan dan cap cao tai Thanh pho Ho Chi Minh phét
biéu y kien ve viéc tuan theo phap luat cua chu toa, Hoi dong xet xu, viéc chap
hanh phap luat cua cac duong su va vé noi dung nhu sau:

+ V& t6 tung: Trong giai doan phlc tham, Tham phan, thu ky va Hoi dong xét
Xt da tuan tha ding cac quy dinh cua Bo luat To tung dan su nam 2015. Cac bén
duong sy da thuc hién céc quyén va nghia vu ctia minh ding quy dinh cua Bo luat
T tung dan sy nim 2015.

+ V& noi dung: Tai phién toa so thim nguyén don da rat mot sé yéu cau khoi
kién, &4n so tham da dinh chi dbi voi cac yéu cau khai kién nguyén don da rat 1a
dung qui dinh. Di véi yéu cau khoi kién con lai nguyén don da chimg minh duoc
bi don vi pham nghia vu giao hang. Do d6, ban an so tham chap nhan yéu cau khoi
kién cua nguyén don 1 co can cur, ding phap luat. Yéu cau khang céo cua bi don 1a
khong co co s, d& nghi Hoi dong xét xir khdng chap nhan khang céo cua bi don,
giit nguyén ban an so tham s 15/2022/KDTM-ST ngay 14/9/2022 cua Toa an
nhan dén tinh Binh Duong.

NHAN PINH CUA TOA AN:

Sau khi nghién ctu cac tai liéu c6 trong hd so vu an duoc tham tra tai phién
toa va can ctr vao ket qua tranh luan tai phién toa, Hoi dong xet xir nhan dinh:

[1]. Vé khang cao ctia bi don yéu cau Toa an cap phlc tham sta 4n so tham
theo huéng khong chap nhan yéu cau khai kién doi tién hang cua nguyén don, thay
rang:

[1 1]. Tai cp so thAm va tai phién toa phuc tham, nguoi dai dién theo uy
quyén cta nguyén don va bi don déu thng nhét viéc hai bén xac 1ap hop dong
mua ban hang hoa thong qua thu dién tir (email) dat hang cua dai dién nguyén don
- 6ng Davide F s6 PO- 2020/214 (INV2411) ngay 24/11/2020; ndi dung hai bén
thoa thuan: Cong ty | mua ging tay y té ciia Cong ty C6 phan Thuc phiam Cuore
Italia, loai ging tay kiém tra Nitrile khong bot Vmaglove khong c6 cao su tu
nhién, 56 lugng 32.000 hop, mdi hop 100 chiée, voi gia 7.80 USD / hop; tong don
hang la 249.600 USD; thoi han giao hang 10 ngay ké tur ngay dat coc. Bi don da
nhan tong so tién hop dong 249.600 USD (hai lan qua chuyén khoan Ngan hang:
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ngay 26/11/2020 va ngay 18/12/2020). Bi don da giao cho nguyén don 22.750 hop
ging tay, dugc dong trong 2.275 thung theo Td khai hang hoa xuét khau (thong
quan) sd 303823787910 ngay ding ky 08/3/2021, con 925 thung, twong dwong
9.250 hdp chua giao.

[1.2]. Theo cac thu dién tr ctia nguyén don duoc bi don thira nhan thé hién
phia nguyén don do dng Davide F nhiéu 1an nhic nhd bi don phai giao hang dung
thoa thuan con 6ng Alessandro C da gtri nhiéu thu tra 151 khong c6 hang dé giao,
x4c nhan viéc cham tré giao hang.

[1.3] Xét, cac bén thoa thuan thoi han giao hang 13 10 ngay ké tir ngay dat coc
(ngay 26/11/2020) nén viéc bi don chua giao s hang con lai 925 thung, twong
duong 9.250 hdp 1a vi pham nghia vu giao hang hoa. Pay la vi pham co ban nghia
vu ctia hop dong theo qui dinh tai diém b khoan 4 Piéu 312 Luit Thuong mai.

[1.4]. Nguoi dai dién hop phap cua bi don cling thira nhén viéc bi don cham
giao hang cho nguyén don nhung cho rang viéc cham giao hang dugc su dong y
ciia nguyén don nén bi don d3 kiém ngudn hang va thong bao cho nguyén don
nhung sau d6 nguyén don khong nhan hang. X¢ét thay, 15i khai trén cua phia bi don
khong dugc phia nguyén don thira nhan, nguoi dai dién hop phap cua phia bi don
cling khong cung cdp dugc chimg cit ching minh. Mit khéc, sau khi nguyén don
thong bao huy don dit hang sé PO-2020/214 ngay 24/11/2020 tai thu s6 29 ngay
30/4/2021 thi 6ng Alessandro C da tra 10i theo thu sd 32 ngdy 27/7/2021 cam két
tra lai tién khi tim thiy ngudi mua phan ging tay con lai trong nha may trong thoi
gian ngin nhét c6 thé nhung khong duoc nguoi dai dién cta nguyén don dong .
Do d6, y kién ctia bi don cho rang bi don khong vi pham thoi han giao hang 1a
khong ¢o co so.

[1.5]. Do bi don vi pham nghia vu giao hang nén nguyén don da guri thu thong
bao chdm dut thuc hién phan hop dong con lai va yéu cau bi don tra lai tién cia
925 thung twong duong 9.250 hop ging tay chua giao 1a 72.150USD quy doi theo
ty gia do Ngan hang Nha nudc Viét Nam cong bd hién nay 23.250 dong/USD
twong duong 1.677.487.500 ddng 14 c6 co s6.

[1.6]. Ban an so tham da xir chdp nhan yéu cau khai kién doi lai tién hang cua
nguyén don 1a phu hop quy dinh tai Piéu 312, 313 Luat Thuong mai va an I¢é sé
09/2016/AL do Hoi dong Tham phan Toa an nhan dan téi cao thong qua ngay
17/10/2016. Do d6, khang co cta bi don khong ddng v tra tién hang chua giao cho
nguyén don 13 khong c6 co s& chap nhan.

[2]. V& tién 14i: Nguyén don yéu cau bi don thanh toan s tién 13i theo muc 14i
suat 6,85% tinh tir thoi diém bi don cham giao hang (08/12/2020) trén sb tién
1.677.487.500 dong tinh dén thoi diém xét xur so tham 1a 200.000.000 dong. Xét
thdy, yéu cau tinh lai cia nguyén don la phu hgp quy dinh tai Piéu 306 Luat
thuong mai 2005. Theo i suat trung binh trén thi truong ma cap so tham da thu
thap cua 03 Ngén hang thuong mai tai dia phuong thi mirc lai suat nguyén don yéu
cau tinh 6,85% va tong s6 tién 13i nguyén don yéu cau bi don phai thanh toan
200.000.0004 14 thap hon qui dinh, c6 loi cho bi don (thoi gian tinh 13i tinh tir ngay
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chdm giao hang 08/12/2020 dén thoi diém xét xir so tham 14/9/2022 =
1.677.487.500 x 6,85% x 21 thang 06 ngay = 203.003.928d). An so thim da chip
nhén yéu cau tinh 14i va muc tién 13i nguyén don yéu cau 200.000.000d 1a c6 loi
cho bi don nén giir nguyén an so tham vé phan nay.

[3]. Bi don khang cdo yéu cau Stra 4n so thAm nhung tai cap phlc tham khong
cung cip duoc thém tai lidu, chiing cr ndo méi chang minh cho yéu cau khang
c40. Do d6, khong c6 khong c6 co s& chap nhan yéu cau khang céo caa bi don.
Ban 4an so tham da giai quyét ding phap luat, can giir nguyén.

[4]. Dai dién Vién kicm sat nhan dan cap cao tai Thanh pho HO Chi Minh dé
nghi Hoi dong xét xir gitr nguyén ban an so tham la dtng phap luat nén duoc chap
nhan.

[5]. Vé &n phi Kinh doanh thuong mai phic tham: Do yéu cau khang céo
khong duoc chap nhan nén bi don phai chiu an phi Kinh doanh thwong mai phuc
tham 2.000.000d (hai tri¢u dong) theo qui dinh tai Khoan 1 biéu 29 Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuang vu Qudc hi qui dinh vé
muc thu, mien, giam, thu ndp, quan ly va st dung an phi, 1€ phi Toa an.

[6]. Cac phan khéc ciia ban 4n so tham khdng c6 khang céo, khong c6 khang
nghi, Hoi dong xét xir khdng xet.

Vi cac lé trén,

QUYET PINH:

Cin ctr khoan 1 Biéu 308 Bo luat To tung dan sy ndm 2015; Dicu 24, 27, 37,
306, 312, 313 Luat Thupng mai 2005; an Ié so 09/2016/AL do Hoi Q6ng Tham
phan Toa an nhan dan toi cao thong qua ngay 17/10/2016; Khoan 1 bieu 29 Nghi
quyét 326/2016/UBTVQH14 ngay 30/12/2016 cia Uy ban thuong vu Quéc hai qui
dinh vé muc thu, mién, giam, thu nop, quan ly va st dung an phi, I€ phi Toa an;

~ 1. Khdng chap nhan yéu cau khang céo cua bj don - Cng ty Co phan Thyc
pham Coure I.

2. Gitr nguyén ban an s6 15/2022/KDTM-ST ngay 14/9/2022 caa Toa &4n nhan
dan tinh Binh Duong.

2.1. Dinh chi c&c phan yéu cau khoi kién cuia nguyén don vé viée: Boi thuong
thi€t hai 1.865.500.000 dong (la so tién ma dang 12 | Limited s€ nhan duoc tu vi
khach hang dau tién mua géng tay cua minh); boi thuong thiét hai 1.333.000.000
dong (la ton that v€ uy tin, danh tiéng va hinh anh thuong mai cua | Limited); yéu
cau thanh toan lai so tién 763.955.500 dong va tién lai 63.400.000 dong do giao
thiéu 455.000 chiéc gang tay (twong duong 4.550 hdp gang tay).

2.2. Chap nhan phan yéu cau khoi kién cua nguyén don | Limited vé viéc
tranh chap hgp dong mua ban hang hoéa véi bi don Cong ty Co6 phan Thuc pham
Coure I.

Budc bi don Cong ty Co phan Thuc pham Coure | ¢6 trach nhiém thanh toan
lai cho nguyén don | Limited s6 tién mua hang héa 9.250 hop ging tay chua giao
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la 72.150 USD quy 7dcx)i thanh 1.677.487.500 dong va 1di suit cham thanh toan
200.000.000 dong, tong cong la 1.877.487.500 (mét ty tam tram bay muoi bay
tri¢u bon tram tdm muoi bay nghin nam tram) dong.

Ké tir ngay nguoi duoc thi hanh 4n c6 don yéu cau thi hanh an, néu nguoi
phai thi hanh an cham thanh toan so tién trén, thi hang thang con phai chiu thém
khoan tién 1di cia sb tién chua thanh toan theo mirc 14 suat _quy dinh tai khoan 2

Piéu 468 Bo luat Dan sy nim 2015 twong tmg voi s tién va thoi gian chua
thi hanh.

3. An phi kinh doanh, thuong mai so tham:

- Bi don Cong ty Co phan Thuc pham Coure I phai chiu 68.324.625 (sau
muoi tdm triéu ba tram hai muoi bon nghin séu tram hai muoi 1am) dong.

- Nguyén don | Limited khong phai chiu an phi, Cuc thi hanh an Dan sy tinh
Binh Duong hoan tra lai cho nguyén don tién tam tng an phi da ndp 56.284.450
(nim muoi sau triéu hai trim tdm muoi bon nghin bon trim nim muoi) dong theo
Bién lai thu tam tng an phi s6 0000088 ngay 25/02/2022.

4. An phi kinh doanh, thuong mai phiic tham: Bi don phai chiu an phi kinh
doanh thuong mai phtc tham 2.000.000d (hai triéu ddng), duoc trir vao sd tién tam
tng an phi phlc tham theo Bién lai thu sé 0000254 ngay 04/10/2022 caa Cuc thi
hanh an dan su tinh Binh Duong. Sau khi can trir, bi don da ndp du an phi Kinh
doanh thuwong mai phuc tham.

Truong hgp Ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh an
dan sy thi ngudi dugce thi hanh an dan sy, nguoi phai thi hanh an dan sy co quyén
thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh 4n hoic
cuong ché thi hanh an theo qui dinh tai cac Diéu 6, 7, 7a va 9 Luat Thi hanh an dan
su stra doi bo sung 2014); thoi hiéu thi hanh an dugc thuc hién theo qui dinh tai

Diéu 30 Luat Thi hanh 4n dan su..
Ban an phlc tham c6 hiéu luc phép luat ké tir ngay tuyén an.

Noi nhan: , - TM. HQI PONG XET XU

— Toa an nhan dan toi cao (1); THAM PHAN - CHU TQA PHIEN TOA
— VKSNDCC tai Thanh phé Hd Chi Minh (1);

— TAND tinh Binh Duong (1);

— VKSND tinh Binh Duong (1);

— Cuc THADS tinh Binh Duong (1);

— Cac duong su;

— Luu: hd so (1),VP(3), 14b (PMT);

Nguyén Thi Ngoc Hoa
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