TOA AN NHAN DAN CAP CAO  CQONG HOA XA HQI CHU NGHIA VIET NAM
TAI DA NANG Poc lap - Tw do - Hanh phuc

Bén 4n sd: 64/2023/DS-PT
Ngay: 17 - 04 - 2023 ,
VIv Tranh chap quyén sur dung dat

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phan Hgi dong xét xiv phiic thim gom cé:

Tham phdn — Chai toa phién toa: Ong Nguyén Tan Long
Cdc Tham phan: Ong Lé Phuéc Thanh
Ong Truong Cong Thi

- Thuw ky phién toa: Ba Van Thi My Thao - Thu ky Toa an cua Toa an
nhan déan cap cao tai Pa Nang.

- Pai dign Vign Kiém sdt nhéan dén cdp cao tai Pa Ning tham gia phién
toa: Ba Bui Thi Dung - Kiém sat vién.

Ngay 17 thang 04 nim 2023, tai try s6 Toa an nhan dan cip cao tai Pa
Ning xét xir phiic tham cong khai vu an dan su thu 1y s6 216/2022/TLPT- DS
ngay 11 thang 11 nam 2022 vé viéc “Tranh chap quyeén sir dung dat”.

Do ban 4n dan sy so tham s 12/2022/DS-ST ngay 24 thang 8 nam 2022
ctia Toa an nhan dan tinh Quang Tri bi khang céo.

Theo Quyét dinh dua vu 4an ra xét xir phiic tham sb: 1042/2022/QP-PT
ngay 27 thang 03 nam 2023, giira cac duong su:

1. Nguyén don: Ong Phan Ba V, dia chi: thon H, xa H, huyén T, tinh
Quang Tri; c6 mat.

2. Bi don: Ong Phan Ba V, dia chi: tinh Quang Tri; c6 mit.

Nguwoi dai dién theo uy quyén cua bj don: Ong Tran Xuan T, dia chi:
tinh Quang Tri - La nguoi dai dién theo ay quyén (Van ban uy quyén ngay
06/4/2021): ¢6 mit.

3. Nhitng nguwoi cé quyén \gi, nghia vu lién quan:

3.1. Hop tac x4 san xuat kinh doanh dich vy tong hop nong nghiép H;
dia chi: Thon H, xa H, huyén T, tinh Quang Tri; ving mat.

3.2. Hoi cyu chién binh thén H; dia chi: xa H, huyén T, tinh Quang
Tri; ving mat.

3.3. Ong Phan B4 T, dia chi: thanh phé D, tinh Quang Tri;



3.4. Ong Phan B4 K, dia chi: 15A L, phuong 5, thanh phé D, tinh
Quang Tri;

3.5. Ba Phan Thi T, dia chi: 15A L, phuong 5, thanh phé D, tinh Quang
Try,

3.6. Ba Phan Thi N, dja chi: 15A L, phuong 5, thanh phd D, tinh
Quang Tri;

3.7. Ong Phan Thanh P, dia chi: 15A L, phuong 5, thanh phd D, tinh
Quang Tri.

3.8. Ba Phan Thi N, dia chi: 15A L, phuong 5, thanh phd D, tinh
Quang Tri.

3.9. Ba L& Thi L, dia chi: Thon H, xa H, huyén T, tinh Quang Tri.

3.10. Ba Lé Thi b, dia chi: Thon H, xa H, huyén T, tinh Quang Tri.

3.11. Ong Phan B4 T, dia chi: Khu phé 7, thi tran R, huyén N, tinh Nam
binh.

3.12. Ba Phan Thi M, dia chi: Khu phé 7, thi trdn R, huyén N, tinh
Nam DPinh.

3.13. Ba Phan Thi T, dia chi: Khu phé 4, thi tran R, huyén N, tinh
Nam Dinh.

3.14. Ba Phan My H, dia chi: Khu phé 7, thi tran R, N, Nam Dinh.

3.15. Chau Phan Puc T, sinh nim 2004; dia chi: Khu pho 7, thi tran R,
N, Nam Dinh.

Nguwoi dai dién hop phdp ciia chau Phan Pirc T: Ong Phan Ba T; dia
chi: Khu phd 7, thi trin R, N, Nam Dinh.

3.16. Ba Phan Thi T, dia chi: thanh phd Tha Bac, Ho C Minh.

3.17. Ong Phan Ba C, dia chi: S6 42 duong N, khu phé Tan V,
phuong Pong Luong, thanh phd B, tinh Quang Tri.

3.18. Ba Phan Thi H, dia chi: 42 N, khu phd Tan V, phuong Pong
Luong, thanh phé B, tinh Quang Tri.

3.19. Ba Phan Thi D, dia chi: 42 N, khu phd Tan V, phuong Pong
Luong, thanh phé B, tinh Quang Tri.

3.20. Ong Phan B4 C, dia chi: 42 N, khu phd Tan V, phuong Dong
Luong, thanh phd B, tinh Quang Tri.

3.21. Ba Phan Thi B, dia chi: phuong 3, thanh phd B, tinh Quang Tri.

3.22. Ba Phan Thi H, dia chi: Thon H, xa H, huyén T, tinh Quang Tri.

3.23. Ba Phan Thi L, dia chi: Thon H, xa H, huyén T, tinh Quang Tri.

3.24. Ong Phan Ba D, dia chi: Thon H, x H, huyén T, tinh Quang Tri;
c6 mat.

3.25. Ong Phan Ba K, dija chi: thanh phé D, tinh Quang Tri.

3.26. Ba Phan Thi L, dia chi: Thon H, xa H, huyén T, tinh Quang Tri.

3.27. Ong Phan B4 K, dia chi: Thon H, xa H, huyén T, tinh Quang Tri.

3.28. Ba Phan Thi H, dia chi: thanh phé D, tinh Quang Tri.



3.29. Ong Phan B4 C, dija chi: huyén V L, tinh Quang Tri.

3.30. Ong Phan Ba L, dia chi: Khu phé 3, thi tran H, huyén V L, tinh
Quang Tri.

3.31. Ba Phan Thi N, dia chi: thanh phé D, tinh Quang Tri.

3.32. Ba Phan Thi H, dia chi: Khu phd 11, phuong 5, thanh phd D,
tinh Quang Tri.

3.33. Ong Phan B4 H, dia chi: thanh phé B, tinh Quang Tri.

3.34. Ba Phan Thi N, dia chi: thanh phé B, tinh Quang Tri.

3.35. Ba Phan Thi Thu P, dia chi: 25 ngach 90/2, duong B, Ngoc K,
Ba Pinh, Ha Noi.

3.36. Ong Phan B4 L, dia chi: Thon H, xa H, huyén T, tinh Quang Tri.

3.37. Ong Phan Ba T, dia chi: Thon H, x4 H, huyén T, tinh Quang Tri.

3.38. Ba Phan Thj L, dia chi: Khu phé 8, phuong 5, thanh phé D, tinh
Quang Tri.

3.39. Ba Phan Thi P H, dia chi:, thanh phd H6 Chi Minh.

3.40. Chau Phan Thi Thuong H, sinh nam 2005; dia chi: thanh phé b,
tinh Quang Tri.

3.41. Chau Phan Tuan V, sinh nim 2007; dia chi: thanh phé B, tinh
Quang Tri.

Nguwoi dai dién hop phap cua chau Phan Thi Thuong H va chdau Phan
Tudn V: Ong Phan Ba V (b6 chdu Thwong va chau V); dia chi: thanh phd D,
tinh Quang Tri

3.42. Chi Phan Thi T, dia chi: thanh phé D, tinh Quang Tri.

3.43. Chau Phan Thi T N, sinh nim 2004; dia chi: thanh phd D, tinh
Quang Tri.

Nguwoi dai dién hop phdp ciia chdu Phan Thi Té N: Ong Phan Ba K;
dia chi: Khu phé 4, phuong Pong LE, TP B, tinh Quang Tri.

3.44. Anh Phan Tién D, dia chi: Thon H, xa H, huyén T, tinh Quang
Tri.

3.45. Chau Phan Tién T, sinh nam 2005; dia chi: Thon H, xi H, huyén
T, tinh Quang Tri.

Nguwoi dai dién hop phdp ciia chdu Phan Tién T: Ong Phan Ba K; dia
chi: Thon H, xa H, huyén T, Quang Tri.

3.46. Ong Phan B4 H, dia chi: huyén V L, tinh Quang Tri.

3.47. Ong Phan Ba C, dia chi: Khu phé 4, thi tran H, huyén V L, tinh
Quang Tri.

3.48. Ba Phan Thi Q, dja chi: Khu phd 4, thi tran H, huyén V L, tinh
Quang Tri.

3.49. Ong Phan B4 K Q, dia chi: Khu phé 4, thi tran H, huyén V L,
tinh Quang Tri.



3.50. Ba Phan Thuong Bich P, dia chi: Khu phd 4, thi trdn H, huyén V
L, tinh Quang Tri.
3.51. Ba Phan Thi Cam L, dja chi: quan Cam L, thanh phd Pa Néng.
3.52. Ba 'V Thi L va chi Phan Thi K L, dia chi: Thon H, xa H, huyén
T, tinh Quang Tri.
(Péu vang mat lan thi 2)

4. Ngwoi khdang cdo: B1 don 6ng Phan Ba V.

5. Vién kiém sdt khang nghi: Vién truong Vién kiém sat nhan dan
tinh Quang Tri.

NOQI DUNG VU AN:

[1] N6i dung vu an duge tom tic theo trinh bay ctia cac duong su nhu sau:

- Theo don khéi Kién ngay 13/01/2021, don khoi kién bé sung ngay
21/01/2021 va trong qud trinh gidi quyét vu dn, nguyén don éng Phan Ba V
trinh bay:

Niam 2003, gia dinh 6ng Phan B4 V ¢6 nhu cau quy tap mo va lam don
Xin Hop tac xa 03 sao dat ¢ thon H, xa H, huyén T dé thanh 1ap nghia trang gia
dinh va duoc dia phuong va Hop tac xi dong y, d6 1a cac thira dat ma sau nay
dugc xac dinh 1a thira s6 87/1 va thira dat s6 87/2, to ban 6 s6 11. Sau do, gia
dinh 6ng V da quy tdp Mo vao nghia trang. Tai thoi diém nay, dat duoc cap 1a
dat sach, khong c6 mod ma cua ai, chi c6 cay Keo Tram do gia dinh ong V trong.

Niam 2012, Uy ban nhan dan (UBND) tinh Quang Tri ¢6 chi truong md
rong, kéo dai tuyén duong Nam cau V Phuéc thudc Dy an xir Iy khan cap 1i Iut
két hop cai tao moi trudng cac xa X, phan dién tich dat gia dinh 6ng V sir dung
nam trong dién tich dt thu hoi, gia dinh 6ng V da chap hanh nghiém chinh cha
trrong ctia nha nudc va tién hanh di doi md ma, tai san trén dat.

Ngay 26/11/2012, Trung tam Phat trién quy dat tinh Quang Tri, UBND
huyén T, UBND x4 H tién hanh kiém ké va boi thuong, hd trg ddi véi phan dién
tich dat ma ong V str dung, theo bién ban kiém ké s6 02/BBKK ngay 26/11/2012
thi dién tich dat ma ong V bi thu hoi gom 02 thira dat: Thira 87/1, to ban d6 s6
11, dién tich thu hdi 11m?, dién tich con lai sau thu hdi 794m?; thira 87/2, to ban
d6 sb 11, dién tich thu hoi 820m?, dién tich con lai sau thu hdi 51m?. Sau khi
thu hoi, phan dién tich con lai gia dinh 6ng V vén canh tac, str dung va trong cay
binh thuong.

Niam 2013, lgi dung lac gia dinh ong V di vang, 6ng Phan B4 V cho xe
chd dat o noi khac dén do va dap thanh 40 ngdi mo gia trén mot phan dién tich
dat thuoc thira 87/1, to ban d6 s6 11. Khi phat hién su viéc, gia dinh ong V di
dén ngan can thi 6ng V ra vé va khong lam nira.



Ciing trong nam 2013, UBND huyén T c6 thong bao vé viéc ving dat tir
tram dién ha thé cia duong day 500kv dén bang trang cta Tram Kiém l1am duogc
nha nudc quy hoach khu cong nghiép Nam D, trong d6 c6 dién tich dat thuoc
thira s6 87/1 ma 6ng V dang sir dung. UBND huyén T yéu cau cac gia dinh dang
st dung dét gitr nguyén hién trang, gia dinh 6ng V da chip hanh dung cac chu
truong noéi trén.

Ngay 16/8/2020, ong V va gia dinh éng S (hg sir dung ddt lien ké) moi
Trung tim tu van thay loi Quang Tri dén do dat dé xac dinh lai dién tich, méc
gidi va ranh giéi stir dung dat thi ong V dén ngin can nén viéc do dat khong thuc
hién duoc.

Ngay 19/8/2020, 6ng V phat ciy va giing hang rao thép gai trén phan
dién tich dat thuoc thira 87/1, t& ban dd sb 11, vi tri thira dat: Phia Dong giap
duong H V, phia T va phia Nam giap dat hoi cyu chién binh, phia Bac giap dat
ong V.

Péi v6i phan ling md cua 6ng Phan Ba P duoc chon cat va xdy ling
trude khi ong V sir dung thira dat, phan dat 6ng tranh chap khong c6 phan ling
mo cua ong Phan Ba P nén khong lién quan gi dén ¥ kién cua bi don va nhiing
ngudi co quyén loi nghia vu lién quan ma ong V yéu cau Toa an dua vao tham
gia t6 tung.

Viéc 6ng V giing hang rao thép gai trén mot phan thira dat s6 87/1, to ban
d6 11va can tro viéc sir dung dat caa ong V 1a trai phap luat.

Ong V khai kién yéu cau Toa an giai quyét nhitng van dé sau:

+ Yéu cau 6ng Phan B4 V tra lai cho 6ng Phan Ba V quyén sir dung thira
dat s6 87/1, to ban do sb 11, dién tich 296m” tai thén H, xa H, huyén T, tinh
Quang Tri, vi tri phan dat 1an chiém: Phia Pong gidp dudong H V, phia T va phia
Nam giap dét hoi cuu chién binh, phia Bac giap dat ong V dang st dung, cham
dut hanh vi can tro quyén sir dung dat cia 6ng V.

+ Yéu cau 6ng Phan B4 V di doi toan bo hang rao thép gai ra khoi thua
dat so 87/1, to ban do s6 11 néu trén.

- Tai van bdn trinh bay ¥ kién ngdy 06/4/2021 va trong qud trinh gidi
quyét vu dn, bi don éng Phan B\ trinh bay:

Phan dit ma 6ng Phan B4 V cho rang gia dinh 6ng V da dap mo gia khi
ong V di vang 1a khong c6 co s6, vi & day tir 1au dd c6 phan ling mo cia éng noi
bac ong V tén la Phan Ba b, chét nam 1956, duoc an tang manh dat trén, xung
quanh kém theo phan mo cua nhitng nguoi trong ho toc ong V ghi trong gia pha
ho toc (theo gia pha doi thir 10 c6 ngo6i 40, 41, 42, 43, 47, 58, 59, 60; doi ther 12
c6 ngdi 72, 73, 75, 77, 86, cac ngdi tir 88 dén 111, ngdi 115, 116, 117, 118, 127,
148), sau khi cha 6ng V chét thi gia dinh dng V c6 bon phan chim séc, huong
khoi cac phan mo trén. Tir nam 2013 dén nay 6ng V khong co y kién gi vé phan
dat mo ma ong V cho rang ong V 1an chiém?



Viéc ong V cho rang 6ng V ngin can ong V do dat 1a dung, vi phan dat do
hién dang c6 md ma cua gia dinh 6ng V, 6ng V ngin can viéc xam 1an md ma,
dung hang rao dé rao phan mo cua gia dinh ong V lai 1a ¢6 cin cu. Trong qua
trinh rao, 6ng V ciing da thong bao cho ong V biét. Ong Phan B4 V khong dong
¥ voi yéu cau khai kién cia 6ng Phan B4 V.

- Nguroi ¢6 quyén loi, nghia vu lién quan Hop tdc xd san xuat kinh doanh
dich vu tong hop néng nghiép H trinh bay:

Thira dat tranh chip nim trong khudn vién thtra dat sé 87, to ban do sb
11, duwgc UBND huyén Triéu H cip cho Hop tac xa H, xi H theo Quyét dinh
s6 07/QP ngay 10/01/1985 vé viéc giao dat, giao rung.

Khoang nam 1994, Hop tac xa giao mot phan dat khoang 3-3,5 ha dat
tai Pong Chu Bién (Trang Cdy Oi), tic nam trong thira dat s6 87, to ban dd
s6 11 cho Chi hoi Cuu chién binh thon H dé san xuat. Tir d6 dén nay, Chi
hoi str dung dat thé nao Hop tac xa khong biét va khong lién quan. Viéc giao
dat cho Chi hoi cuu chién binh hién Hop tac xa khong luu giit bat cu giay to
gi.

D4i voi mo phan trén dat: Trén thia dat 87 c6 md ctia 6ng Phan Ba D,
con cac mo khac khong biét co tir lac nao. Trén phan dat nay, gia dinh 6ng
Phan Ba V ciing ¢6 ling md nhung di di doi di noi khac dé lam duong H V
noi dai.

- Ngwoi ¢é quyén lgi, nghia vu lién quan ba N Thi L va chi Phan Th; K
L: Pong y voi yéu cau khai kién caa nguyén don.

- Y kién cua cdc éng ba: Ong Phan Ba T, ba Phan Thi M, ba Phan Thi
T, nguoi dai dién hop phap ctia chau Phan Btic T, 6ng Phan Ba C, 6ng Phan
Ba L, ong Phan B4 H, 6ng Phan Ba C, ba Phan Thi Q, 6ng Phan Ba K Q,
ong Phan B4 L, 6ng Phan Ba H, ba Phan Thi H, ba Phan Thi L, chau Phan
Tién B, ba Phan Thi D, ong Phan B4 K, ba Phan Thi H, ba Phan Thi L, ba
Phan Thi N, ba Phan Thi L, 6ng Phan Ba C, nguoi dai dién hop phéap cua
chau Phan Tién T, ba Phan Thi B, ong Phan Ba C, ba Phan Thi T, ba Lé Thi
L, 6ng Phan Thanh P, ba Lé Thi B, ba Phan Thi N, 6ng Phan Ba T, ba Phan
Thi H, 6ng Phan Ba K, nguoi dai dién hop phap cua chau Phan Thi Thuong
H, ba Phan Thi N trinh bay: 6ng Phan B4 V di xam pham mé ma cua gia
dinh ho, cu thé 1a ling mo 6ng Phan Ba P, nén khong dong y véi yéu cau
khoi kién ctia nguyén don.

- Ong Phan B4 T, ba Phan Thi N, ba Phan My H, ba Phan Thi T, 6ng

Phan Ba D, 6ng Phan Ba K, ba Phan Thi H, ba Phan Thi Thu P, ba Phan Thi
P H, nguoi dai dién hop phap ctia chau Phan Tuan V, chi Phan Thi T, nguoi



dai dién hop phap ctia chau Phan Thi TS N, ba Phan Thuong Bich P, ba
Phan Thi Cam L: déu khong c6 ¥ kién gi.

- Hgi cueu chién binh thén H: Khong c6 v kién gi.

- Tai Vian ban s6 3038/UBND-TN ngay 20-8-2021 cua UBND huyén T
(bl 215) thira nhan khi thu hoi d¢at nam 2013 d3 bdi thudng cho 6ng Phan Ba
V do xéac dinh ong 1a ngudi dang str dung dét, va s& tién hanh xem xét cap
Giay chang nhan quyén st dung dat cho “nguwoi dang sir dung ddat ma khéng
c6 gidy to vé quyén si dung dat” theo quy dinh cua Diéu 101 Luat Dat dai.

[2] Tai Ban an dan su so tham sb 12/2022/DS-ST ngay 24-8-2022 cua
Toa 4n nhan dan tinh Quang Tri d3 quyét dinh:

Cian ctr khoan 9 Diéu 26, khoan 3 Biéu 35, diém ¢ khoan 1 Diéu 37;
khoan 1 Piéu 147, Piéu 157, khoan 1 Piéu 158, khoan 2 Diéu 227 cua Bo luat
t tung dan sy. Can cir Diéu 12 va biéu 166 Luat Dt dai 2013;

Can cu khoan 2 Piéu 26 Nghi quyét s 326/2016/UBTVQHI14 ngay
30/12/2016 cua Uy ban Thuong vu Quéc hoi quy dinh vé mic thu, mién, giam,
thu, nop, quan ly va stir dung an phi va 1¢ phi Toa an, Xt:

Chap nhan yéu cau khoi kién ciia nguyén don.
Budc 6ng Phan B4 V cham dut hanh vi can tro quyén st dung dat, thao
dd toan b hang rao day thép gai dé tra lai cho ong Phan B4 V quyén sir dung
dat dién tich 296m? thuoc thira s6 87/1, to ban dd sé 11 tai thon H, xa H, huyén
T, tinh Quang Tri; thira dat c6 vi tri:
+ Canh phia Pong giap duong H V ndi dai 18.07m;
+ Canh phia T giap thira dat s6 276 dai 8.64m va giap ling mo xay dai
7.78m;
+ Canh phia Nam giap thira dat s6 276 dai 10.67m va giap ling mo xay
11.61m;
+ Canh phia Bic giap dat 6ng Phan B4 V dang st dung dai 22.58m.
Ngoai ra, 4n so tham con quyét dinh an phi, chi phi t6 tung va quyén
khang céo.
[3] Khang c4o, khang nghi:

Ngay 06-9-2022 6ng Phan Ba V khang céo toan bd ban an dan su so
tham, yéu cau Tda an cap phic tham xét xir khong chap nhan yéu cau khéi kién
cua nguyén don.

Ngay 08-9-2022 Vién truong Vién kiém sat nhan dan tinh Quang Tri ¢6
Quyét dinh Khang nghi phtc tham sé 245/QD-VKS-DS, khang nghi Ban an dan
su so tham, dé nghi Toa 4n cdp phuc thAm stra Ban an so tham theo huéng
khong chap nhan yéu cau khai kién cua nguyén don.



[4] Tai phién toa phtc tham:

Nguoi khang cao 1a 6ng Phan Ba V giir nguyén khang céo, trinh bay 1y do
khang cdo la thura dat 87/1 c6 dién tich 805m” nam trong thira 87 ¢6 tdng dién
tich 516.431m* duoc huyén Triéu H giao cho Hop tac x4 H ndm 1985 dé san
Xuat nong, 1am nghiép; S6 muc ké nam 1997 cta xa H thi thira 87 dién tich
516.431m? ghi tén chu sir dung 1a Hop tac xa H, khong c6 tén ding ky sir dung
ctia 6ng Phan B4 V. Do d6, 6ng V khong c6 quyén sir dung dat. Trén dién tich
dat tranh chap c6 47 ngdi mo cua ho hang 6ng Phan B4 V ¢ hang trim nim nay
(trén phan dién tich dat 296m?, & hudng gidp véi duong giao thong).

Dai dién Vién kiém sat cAp cao Da Ning tham gia phién toa phuc tham
phat biéu ¥ kién: Tham phan, Thu ky Toa an va nhitng ngudi tham gia té tung
da thuc hién dang quy dinh caa Bo luat T6 tung dan su. DPoi voi Khang nghi:
Rt toan bo Quyét dinh Khang nghi phuc tham sb 245/QD-VKS-DS, ngay 08-9-
2022 cua Vién truong Vién kiém sat nhan dan tinh Quang Tri, dé nghi dinh chi
xét xir phuc tham theo khang nghi. Poi voi khang cdo, dé nghi Hoi dong xét xir
phuc tham khong chap nhan khang cdo caa Bi don, giit nguyén Ban an dan sy
so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu co trong }16 SO vu 4n va can ctr két qua
tranh tung tai phién toa, Hoi dong xét xir phiic tham nhan dinh:

[1] Vé quan hé phap luat: 6ng Phan B4 V khoi kién yéu cau 6ng Phan B4
V tra lai dién tich dat 296m* nam trong thira dat s6 87/1, to ban do sé 11 c6 dién
tich 805 m? tai thén H, xa H, huyén T, tinh Quang Tri. Pham vi tranh chip 1a
xem xét ai 1a nguoi duoc quyén su dung dat trén thyuc té, Ban an so tham da xac
dinh dang nodi dung pham vi tranh chap va xac dinh quan hé “Tranh chdp quyén
sir dung ddt 13 ¢ can cu.

[2] Vé khang nghi: Tai phién toa phuc tham, dai dién Vién kiém sat nhan
dan cap cao tai Pa Ning da rat toan bd Quyét dinh Khang nghi phtc tham sb
245/QD-VKS-DS, ngay 08-9-2022 cua Vién truong Vién Kiém sat nhan dan tinh
Quang Tri. Can cit khoan 3 Piéu 284, khoan 2 Diéu 289 cua Bo luat Té tung dan
su, Hoi dong xét xtr phuc tham dinh chi xét xir phiic tham d6i véi Khang nghi.

[3] Xét khang cao cua bi don:

[3.1] Xem xét vé ngudn gdc va qua trinh st dung dat tranh chap:

Theo S6 muc ké va Ban do dia chinh cua xa H lap ngay 29/5/1997 thi
thira dat 87/1, to ban d6 s6 11 c¢6 dién tich 805m® nam trong thtra dat sé 87 to
ban d6 sb 11 tong dién tich 1 516.431 m* (dat ring san xuat), quy cha Hop tac
xa H (theo Quyét dinh giao dat s6 07 nam 1985 cua huyén Triéu H).



Tai Cong vin s6 05/BC-UBND ngay 08/02/2022 ciia UBND xi H xac
nhan: Thira dat s6 87/1 duoc Hop tac xd H giao cho ho 6ng Phan Ba V sir dung
ttr ndm 2003 vao muc dich dat ring san xuat (bl 250). Viéc xac nhan ngudn gdc
va thoi diém sir dung dat cuaa UBND x4 H 1a dung quy dinh theo khoan 2 Diéu
70 Nghi dinh 43/2014/ND-CP ngay 15-5-2014 ctia Chinh Phu.

Tai Vin ban s 3038/UBND-TN ngay 20-8-2021 cua UBND huyén T
(bl 215) thira nhan khi 1ap Ho so thu hoi dat ndm 2013 da xac dinh duoc 6ng
Phan B4 V 1a Chu su dung thira dat 87/1 to ban d6 s6 11; va viéc cap Giay
chiing nhan quyén sir dung dat cho “ngwoi dang sir dung ddt ma khéng cé
gidy to vé quyén si dung dat” dugc thuc hién theo quy dinh cia Diéu 101
Luat Dat dai.

Theo Ho so thu hdi dat vao nim 2013, khi Nha nuéc thuc hién cong trinh
m& rong kéo dai tuyén duong Nam cau V Phudc thuoc Dy an duong xi 1y khan
cap lii lut két hop cai tao moi truong cac xa X, Trung tam Phat trién quy dat tinh
Quang Trj phéi hop véi Vian phong dang ky dat dai tinh Quang Tri va UBND x4
H da tién hanh do dac ban db khu dat, kiém tra hién trang st dung, 1ap bién ban
kiém ké khi thu hoi dat, lay y kién khu dan cu noi c6 dat va xac dinh Chu st
dung thtra dat s6 87/1 to ban db sé 11 dién tich 805m” bi anh hudng boi cong
trinh 1a ong Phan Ba V. Tai Bién ban kiém ké ngay 26-11-2012 (bl 198, 199) c6
day du thanh phan dai dién cac Co quan, nganh chitc ning, trong d6 c6 6ng Phan
buc T, Chu nhiém Hop tac xa H, 6ng Phan Trang C, Trudng thon va Bi thu Chi
bo thon H di théng nhat thira nhan hd 6ng Phan Ba V dugc Hop tac xa H giao
thira dat s6 87/1 to ban dd s6 11 dién tich 805m® dé trdng ring vao nim 2003,
st dung 6n dinh. UBND huyén T ban hanh Quyét dinh thu héi dat s6 1713/Qb-
UBND ngay 10/12/2013 d3 thu hdi caa ho 6ng Phan B4 V 1a 11m? thudc thira
87/1, to ban d6 sb 11, dién tich con lai 1a 794m” loai dat ring san xuat. Ong
Phan Ba V khong co cdy trong trén dat, khong cé tén trong danh sach boi
thuong khi thu hoi dat. Qua trinh do dac, quy chi, ap giad boi thuong di thuc
hién niém yét cong khai theo quy dinh, nhung 6ng Phan Ba V hay chu thé nao
khac déu khong co tranh chap, khiéu nai gi ddi véi thira dét nay.

Nhu vy, ca ong Phan B4 V va Phan Ba V déu khong c6 ding ky ké khai
sir dung thira dat 87/1, to ban d6 s6 1. Nhung xac dinh dugc 6ng Phan Ba V 1a
nguoi dang sir dung dat ngay tinh, cong khai thira dat s6 87/1, to ban d6 sé 11
dién tich 805m” tai thén H tir nim 2003 (nay con lai 1a 794m?); qua trinh sir
dung d4t on dinh, lién tuc va khong c6 tranh chép. Pén nam 2020, khi ong V do
dac lai dat dé lam céac thu tuc vé dat thi 6ng Phan B4 V mdi ngin can va giing
hang rao thép gai tai thira dat, nén hai bén phat sinh tranh chap.

[3.2] Theo két qua xem xét, tham dinh tai chd ngay 22/4/2022 thi thira dat
s6 87/1, to ban d6 s6 11 (do dac chinh Iy tir bdn dé sé 13, thira s6 276, hé toa do
VN 2000) c6 mét phan dién tich 258m?® hién c6 cdy Tram do 6ng Phan B4 V
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trong; phan dat con lai (phia bén ngoai gidp dwong) hién dang tranh chap c6
dién tich 296m? thi bi don rao lai bang diy thép gai, trén dat c6 47 u dat (theo b;
don dé la mé nhung khéng c6 bia). Ngdi md cua 6ng Phan Ba P va 1 sb ngoi
md khac nam trong khuén vién ling 6ng Phan Ba D, nhung nim ngoai dién tich
dat tranh chap.

V& ¥ kién cua bi don cho rang phan dat tranh chap 296m? 1a khu dit mo
cla gia dinh, trén dat c6 phan ling mo cua ong Noi bac ong V tén 1a Phan B4 D,
chét nam 1956 va nhiéu phan mo cua nhitng ngudi trong ho toc. Tuy nhién, qua
xem xét tham dinh tai chd, thdy rang mo cua 6ng Phan Ba P va mot s6 ngdi mo
nam trong khudn vién ling 6ng Phan Ba P khong nam trong phan dién tich
296m” dt tranh chap.

Péi vé6i 47 u dat, ong V cho rang dy 1a mo cua nhitng ngudi trong gia toc
minh chén cit hon 100 nim (khong c6 bia mo, khong c6 mo mai). Tai Bién ban
kiém ké tai san nam 2012 Hoi dong kiém ké tai san khong xac dinh trén dién
tich dat nay c6 47 ngdi mo dat (hay u dat) nhu bi don trinh bay. Ong V ciing
khong biét danh tinh cy thé ting ngdi mo va mdi quan hé giira ong véi nhiing
nguoi nay, chi trinh bay chung chung 1a mé trong dong toc. Viéc cho rang day 1a
mod cua dong toc thi cling chua thé hién 1a dang sir dung dat, boi day 1a dat 1am
nghiép, trong khi d6 6ng Phan B4 V va 6ng Phan Ba V cling cung ho toc. Pham
vi tranh chép 1a xac dinh ai 12 ngudi dang sir dung dat 6n dinh ma bi 1an chiém.
Ong Phan B4 V khong c6 tai liéu ching ctr chirg minh c6 can ct sir dung dét,
khéng duoc giao dat dé sir dung, khong duoc Co quan Nha nudc c6 chiic ning
thira nhan viéc dang str dung dat, ma tu y tién hanh rao thép gai trén phan dién
tich 296m” cua thira dat 87/1 to ban dd s6 11 tai thon H 13 hanh vi vi pham phap
luat vé dat dai.

[3.3] Ban an déan sy so thim d3 danh gia ding va toan dién cac tai lidu
chang ctr. Xac dinh thira dat s6 87/1, to ban d6 s6 11 tai thon H duoc ong Phan
Ba V st dung 6n dinh, lién tuc, khong c6 tranh chép tr nam 2003. Viéc ong
Phan B4 V giing hang rao thép gai trén phan dién tich 296m* da can tro quyén
st dung dat cia 6ng Phan B4 V, day 1a hanh vi bi phap luat dat dai nghiém cam
theo quy dinh tai Biéu 12 Luat dat dai 2013. Tir d6, chap nhan yéu cau khoi kién
ctia nguyén don, budc bi don 6ng Phan B4 V cham dut hanh vi can trg, di doi tai
san 1a hang rao thép gai dé tra lai quyén sir dung 296m?* dat thudc thira dét sb
87/1, to ban d6 s6 11 tai thon H, xd H cho 6ng Phan Ba V 14 ¢6 cin cu, ding
phap luat. Tai phién toa phuc tham, nguoi khang céo khong c6 tai liéu chimng ci
méi lam thay d6i noi dung vu an nén khong co co sé chap nhan khang cao, Hoi
d6ng xét xir phuc tham giit nguyén Ban an dan su so tham.

[4] Vé an phi va chi phi t6 tung: do yéu cau khoi kién caa nguyén don
dugc chap nhan, nén Ban an so tham budc ong V phai chiu an phi so tham va
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chi phi tham dinh 14 dung phap luat.

Vé an phi dan su phuc tham: do khang cdo khong dugc chap nhan nén
ngudi khang cdo phai chiu 4n phi phiic tham 1a 300.000 dong, duoc khau trir vao
tién tam tng an phi da nop.

Vi cac lé tren. )

QUYET DINH:

1. Can ctr khoan 3 Diéu 284, khoan 2 Diéu 289 cua Bo luat T tung dan
su, dinh chi xét xr phic tham ddi véi Quyét dinh Khang nghi phac tham sb
245/QP-VKS-DS, ngay 08-9-2022 cia Vién truong Vién kiém sat nhan dan tinh
Quang Tri.

2. Can ctr vao khoan 1 Piéu 308 cua Bo luat TH tung dan sy nam 2015;
khong chdp nhan khang cdo cua éng Phan Ba V; giit nguyén Béan an dan su so
tham s6 12/2022/DS-ST ngay 24-8-2022 cua Toa 4n nhan dan tinh Quang Tri.

3. Vé an phi dan sy phitc tham:

Ong Phan Ba V phai chiu 300.000 déng an phi din sy phiic tham, nhung
dugc khéu trir vao sb tién 300.000 dong tién tam tng an phi dan su phic thim
d3 ndp theo Bién lai s6 0000151 ngay 29-09-2022 ctia Cyc T hanh 4n dan su
tinh Quang Tri.

Ban 4n phtic thAm c6 hiéu luc ké tir ngdy tuyén an.

Noi nhan: TM. HOI PONG XET XU PHUC THAM
_Vu II-TAND ti cao: THAM PHAN - CHU TQA PHIEN TOA

- VKSND cép cao tai Pa Ning;
- TAND tinh Quang Tri;

- VKSND tinh Quang Tri;

- Cuc THADS tinh Quang Tri;

- Nhimng nguoi tham gia té tung;
- Luu: HSVA, PHCTP, LT.

(baky)

Nguyén Téan Long
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