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NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phéin Hpi dong xét xiv phiic thim gom cé

Thim phan - Chii toa phién toa:  Ong Phung Van Hai

Cdc Thiam phan: Ba Nguyén Thi Thu

Ba D Thi Hoa

- Thw ky phién toa: Ba Vo Thi Bich Tram — Thu ky Toa an nhan dan
Thanh pho H6 Chi Minh.

- Dgi dign Vign kiém sit nhan dan Thanh phé Ho Chi Minh tham gia

phién toa: Ong Do Van Hiéu — Kiém sat vién.

Trong cac ngay 15 va 18 thang 01 nam 2021, tai Tru s¢ Toa an nhén dan
Thanh ph6 H6 Chi Minh xet xir phuc tham cong khai vy an thu ly s6 612/DSPT
ngay 19 thang 11 nam 2020 v€ viéc Tranh chap hop dong mua ban can h va boi
thuong thiét hai vé tai san.

Do ban 4n dan sy so tham sé 51/2020/DSST ngay 18/9/2020 cua Toda an
nhan dan Quan 2 bi khang cao.

Theo Quyét dinh dua vy 4n ra xét xir phuc tham s6 6103/2020/QD-PT
ngay 03/12/2020 va Quyét dinh hoan phién toa s6 29069/2020/Qb-PT ngay
29/12/2020, gitra cac duong su:

1. Nguyén don:
1/ Ong Jonah Shahn L sinh nam 1971

Pia chi: A1-0706 Chung cu C, phuong AP, Quan 2, Thanh phé Ho Chi
Minh.

2/ Ba Nguyén Minh P, sinh ndam 1982
Dja chi: 139/J1 LCT, Phuong 7, Quén 3, Thanh phd H6 Chi Minh.

_ Nguoi dai dién hop phap cua nguyén don: Ba Nguyén Thi Y va ba D6 Thi
Hong Ng (c6 mat).

Cung dia chi: 284/9 NTT, Phuong 10, quan PN, Thanh phd Ho Chi Minh.



(Van ban uy quyén ngay 04/01/2021 va van ban uy quyén ngiy
10/12/2020).
~ Nguoi bao vé quyén va loi ich hgp phap cua nguyén don: Ba Duong Thi
Tuyét Tr va 6ng Lé Hoang Ch — Luat su cia Cong ty Luat TNHH MTV L va Tr,
thudc Poan luat su Thanh phdé H6 Chi Minh. Ba Trinh vang mat, 6ng Chuong co
mat.

2. Bi don: Cong ty Trach nhiém hiru han N JV

Dia chi: S6 30 duong sé 11, phuong TP, Quén 2, Thanh phé HO Chi
Minh.

Nguoi dai dién theo phap luat: Ong Ng Teow H, Joseph.
Nguoi dai dién theo uy quyén: Ba Nguyén Thuy B

Pia chi: S6 30 duong s6 11, phuong TP, Quéan 2, Thanh phé HO Chi
Minh (c6 mit).

(Vin ban uy quyén ngay 31/10/2019 va ngay 13/11/2019).

Ngudi bao vé quyén va loi ich hop phéap cua bi don: Ong Ha HI — Luat su
cua Van phong Luat su Ha H1, thudéc Poan luat su Thanh phdé H6 Chi Minh (c6
mat).

3. Nguoi co quyén loi nghia vu lién quan:
1/ Ba Nguyén Thuy Lé H2

Dia chi: 86 1/106 Khu biét thy PG, phuong TP, Quén 7, Thanh phd Ho Chi
Minh (vang mat).

4. Nguoi khang cdo: Ong Jonah Shahn L va ba Nguyén Minh P 1a nguyén
don.

NOI DUNG VU AN:

Tai Bon khoi kién ngay 06 thang 9 nam 2019, ban tu khai, cac Bién ban
mao phién hop kzem tra viéc giao ndp, tiép cdn, cong khai chimg cir va hoa gidi
dai dién ity quyén ciia ong Jonah Shahn L trinh bay:

Ngay 25/01/2018, 6ng Jonah Shahn L nhéan chuyén nhuong Hop déng
Mua ban can h¢ tir 6ng Tony Robert W, mé can ho s6 C28.01 (nay thay d6i la
can C28.02) tai tang 28 cua tda nha A thudc du 4n Khu nha ¢ cao tang N tai sb
30, duong s6 11, phuong TP, Quan 2, Thanh Phé H6 Chi Minh do Cong ty
TNHH N JV (sau day goi tit 1a cong ty N) 1a chi dau tu. Viéc chuyén nhuong
nay cting da duoc cong ty N xac nhan ngay 07/3/2018 va theo d6 ong Jonah ke
thira quyén va nghia vy cua ong Tony Robert W theo hop dong Mua Bén sd
NS/SPA/2016/01/C28.01 dé ngay 10/5/2016 voi cong ty N, gia mua ban 13
38.949.860.761 (ba muoi tam ty, chin trim bon muoi chin tr1eu tam tram sau
muoi ngan, bay trim sau muoi mdt) ddng, dién tich 1a 435,43 m>. Ong Jonah da
thuc hién thanh toan day dii va dung thoi han theo hop dong. Tuy nhién, trong



qua trinh thyc hién hop dong, cong ty Nasim da c6 nhimng hanh vi vi pham nhu
sau:

- Cham ban giao can ho: Theo Diéu 5 ctia hop dong mua ban, Cong ty N
phéi ban giao can hd cho 6ng Jonah Shahn L vao ngay 30/6/2018. Tuy nhién,
dén ngay 06/9/2018 phia Cong ty N mdi c6 thong bao ban giao cin hd. Va theo
d6, ngay 06/10/2018 6ng Jonah Shahn L dén va lam viéc véi dai dién Cong ty N
dé nhan ban giao cdn hd nhung phat hién can ho van chua hoan thanh theo mo ta
trong hop dong.

- Khoéng ban giao cin ho theo dung dién tich sir dung cian ho: Ong Jonah
phat hi¢n réng dién tich str dung can hd hién tai theo ghi nhan trong bién ban ban
giao 1a 373,6 m’; trong khi d6 theo thoa thuan giita cac bén trong hop dong la
435,43 m’, tirc nho hon 61,83 m’. Ong Jonah di giri email yéu cau cong ty N
thanh toan cho 6ng Jonah Shahn L gia tri chénh léch néu trén. Tuy nhién, theo
email dé ngay 21/12/2018, N d3 khong ddng ¥ thuc hién yéu cau cua ong Jonah
Shahn L.

. Tir nhitng viéc trén, ngay 16/9/2019 ong Jonah Shahn L khai kién dé yéu
cau N nhu sau:

1. Thanh toén tién 1ai chdm ban giao theo diéu 15.2 (a) Hop dong tir ngay
30/6/2018 dén ngay 20/11/2018 1a ngay nhan can ho:

37.022.150.438 ddng x 0,05% x 143 ngay = 2.647.083.756 dong.

2. Thuc hién dung hop dong vé viéc diang ky cip Gidy chimg nhan quyén
s6 hiru ghi nhén dung dién tich st dung can h¢ trong Hop dong 1a 435,43 m’.
Truong hop Glay chtng nhan duogc cdp thé hién nhé hon thi Cong ty N phai
thanh toan sb tién tu:ong duong vé6i phan dién tich chénh 1éch theo don gia
89.451.486 déng/m” .

Tam tinh sb tién phai thanh toan néu dién tich st dung cdn ho theo Giéy
chtng nhén duoc cap chi la 318,2 m” la:

(435,43 m* — 373,6 m°) x 89.451.486 dong/m’ = 5.530.785.379 dong.

3. Thanh toan lai §u§t cham tra dbi véi khoan tién 5.530.785.379 dong 1a
10%/nam tinh tir ngay cap Gidy ching nhan quyén s¢ hitu cho dén ngay cong ty
Nasim hoan thanh nghia vu thanh toén .

Do d6, tong s6 tién ma 6ng Jonah Shahn L yéu cau Toa an budc Cong

ty N phai tra cho tam tinh dén ngay 24/10/2019 la: 2.647.083.756 +

5.530.785.379 = 8.177.869.135 (tdm ty, mot tram bay muoi bay tri¢u, tam tram

sau muoi chin nghin, mdt trim ba muoi lim) dong. Thanh toan lam mot lan
ngay khi an c¢6 hi¢u luc phap luat.

Tai Bon khoi kién ngay 06 thang 9 nam 2019, ban ty khai, cac Bién ban

mao phién hop kiém tra viéc giao ndp, z‘zep can, cong khai chung cir va hoa giai
ba Nguyén Minh P c¢6 dai dién iy quyén cua trinh bay:



Ngay 16/9/2016, ba P nhan chuyén nhugng Hop d6ng Mua Bén Can ho tur
ba V& Thi Hai Yén ma can ho 1a A28.01 (nay thay 601 la can A28.04) tai tang 28
ctia toa nha A thudc dy an Khu nha & cao tang N tai s6 30, duong sb 11 , phuong
TP, Quén 2, Thanh Phé HS Chi Minh do Céng ty TNHH N JV la cha dau tu.
Viéc chuyén nhuong nay cling da dugc cong ty N xac nhan vao ngay 22/9/2016
va theo d6 ba P ké thira quyén va nghia vu ctia ba V5 Thi Hai Yén theo hop
ddng Mua ban cin hd sé NS/SPA/2016/01/A28.01 ngay 01/9/2016 véi cong ty
N. Gia cin ho 1a 34.555.486.441 dong, dién tich 1a 389,79 m®. Ba P da thyc hién
thanh toan day da va ding thoi han theo hop dong. Tuy nhién, trong qua trinh
thuc hién hop ddng, cong ty N da c6 hanh vi vi pham sau:

- Cham ban giao can ho: Theo Diéu 5 cua Hop dong mua ban, cong ty N
phai ban giao cin hd cho ba P vao ngay 30/6/2018. Tuy nhién, dén ngay
06/9/2018, phia Cong ty N mdi c¢6 thong bdo ban giao can ho. Va theo do, ngay
06/10/2018 ba P dén lam viéc voi dai dién cong ty N dé nhan ban giao can hg
nhung phét hién cin ho van chua hoan thanh theo mo ta tai hop dong. Ngay
11/9/2019 ba P ky bién ban ban giao can ho.

- Khong ban giao can ho theo dang dién tich st dung can hd: Ba P phat
hién rang dlen tich st dung can ho hi¢n tai theo ghi nhan trong bién ban ban giao
la 318 ,2 m’; trong khi do theo thoa thuan giita cac bén trong hop dong 1a 389, 79

, tuc nho hon 71,59 m’, twong duong 18,37%. Ba P di gii email yéu cau
cong ty N thanh toan cho ba P gia tri chénh 1€ch néu trén. Tuy nhién, theo email
dé ngay 21/12/2018, Cong ty N da khong dong ¥ thuc hién yéu ciu cta ba P.

Tir nhing viéc trén, ngay 16/9/2019 ba P khai kién yéu cau Cong ty N nhur
sau:

1. Thanh toan tién 14i chdm ban giao theo diéu 15.2 (a) Hop ddng tir ngay
30/6/2018 dén ngay hai bén ky Bién ban ban giao theo diing hop dong:

[ 32.845.142.890 dong x 0,05% = 16.422.571 dong]

Tam tinh tir ngay 30/6/2018 dén ngay 30/8/2019 (426 ngay) thi sO tién phat
sinh 1a: 16.422.571 x 426 ngay = 6.996.015.246 dong.

2. Thuc hién dang Hop dong vé viéc dang ky cap Gidy ching nhén quyén
s0 hiru ghi nhan ding di¢n tich sir dung can ho trong hop dong la 389,79 m’.
Truong hop g1ay chtmg nhan duoc cdp thé hién nho hon thi cong ty N phai
thanh toan sb tién twong dwong vé&i phan dién tich trén 1¢éch theo don gia
88.651.547 (tam muoi tam tri¢u, sau tram nam muoi mdt ngan, nam tram bdn
muoi bay) dong/m”.

Tam tinh sb ti’én phai thanh toan néu dién tich st dung can ho theo Giéy
chtng nhan dugc cap chi 1a 318,2 m” 1a:

(389,79 m> — 318,2 m®) x 88.651.547 déng/m’ = 6.346.564.249 dong.

3. Thanh toén ldi suat cham tra doi véi khoan tién 6.346.564.249 la
10%/nam tinh tir ngay ba P dugc cap Gidy chung nhan quyén s& hitu cho dén
ngay cong ty N hoan thanh nghia vu thanh toan.



Do d6, téng s tién ma ba P yéu cau Toa an budc cong ty N phai tra cho
ba P tam tinh dén ngay 30/8/2019 13 6.996.015.246 + 6.346.564.249 =
13.342.579.495 (muoi ba ty, ba trim bén muoi hai triéu, nim trim bay muoi
chin ngan, bdn trim chin muoi 1im) dong.

Ngay 25/5/2020, ba Nguyén Minh P c6 don bd sung yéu cau khoi kién
nhu sau:

Ngay 04/5/2020, ba Nguyén Minh P va ong Jonah Shahn L c6 ky két thoa
thuan dit coc s6 A2408/2020 véi ba Nguyén Thi Lé H dé dam bao viéc giao két
va thuc hién chuyén nhuong dbi véi can ho sd A28.01 (nay 13 A28.04) tai ting
28 toa nha A thudc khu du an nha ¢ cao tﬁng N va chd dé xe 6 t6 tai L1 — 034 va
L1 - 035, ting 1, du 4n Nasim tai s6 30, duong s6 11, phuong TP, Quan 2, gia
chuyén nhuong 1a 45.000.000.000 (bon muoi 1am ty) dong, khoan tién dit coc 1a
4.500.000.000 (bdn ty, nam tram triéu) dong.

Ngay 06/5/2020, cong ty N thong bao cho ba P ban thao Gidy chting nhan
quyén so huu can ho trong do co ndi dung dién tich san can ho duoc cong nhén
la 3 12,6 m*, nhu vay dién tich duoc ghi trong gidy ching nhén s€ nho hon 77,19
m’so véi dlen tich mua ban di duoc thoa thuan tai Piéu 1.10 va Myc I, Phy luc
1 ctia hop dong mua ban. Theo thong bao va ban thao Glay ching nhan quyén
s¢ hitu can ho do cong ty N cung cap, ba H2 khong dong y tiép tuc thyc hién
giao dich. Do sy vi pham hop ddng cua cong ty N vi khong dugc cap dung dién
tich str dung can ho thé hién trong hop ddng nén cac bén budc phai hiy bo giao
dich va ba P hoan tra cho ba H2 sb tién dit coc da nhan 1a 4.500.000.000 (bdn
ty, nam trim triéu) dong.

Do ba P khong thuc hién dugc viée chuyen nhuong can ho véi ba H2 nén
ba P khoi kién bd sung yéu cau cong ty N phai bdi thudng thiét hai cho ba P sd
tién 4.772.084.035 (bdn ty, bay trim bay muoi hai triéu, khong trim tdm muoi
bbn ngan, khong trim ba muoi 1im) dong 1a khoan tién chénh 1éch 18 ra ba P s&
dugc huong néu giao dich voi ba H2 thanh cong va tién 13i phét sinh tir ngay
11/5/2020 tam tinh dén ngay 25/5/2020 1a 19.611.304 (mudi chin triéu, sdu trim
mudi mdt ngan, ba trim 1é bdn) dong, tong cong 1a 4.791.059.281 (bdn ty, bay
tram chin muoi mdt tridu, khong trim nim muoi chin ngan, hai trim tdm muoi
mot) dong.

Pai dién ciia Cong Ty N do ba Nguyén Thuy B dai dién ity quyén c6 loi
trinh bay tai cac ban tu khai, bién ban hoa giai nhuw sau:

1. D6i vé6i yéu cau khoi kién cia 6ng Jonah Shahn L:

- V& thoi gian ban giao can ho: Cong ty N khong vi pham thot gian ban
giao can hd theo quy dinh cia Hop dong mua ban s6 NS/SPA/2016/01/C28.01
va cac Phu lyc, tai li¢u dinh kém bo1 nhitng 1y do sau:

Theo quy dinh cta Didu 5.1 Hop dong nhu sau: “Bén ban s& ban giao Can
ho cho Bén mua trude ngay 30 thang 6 nam 2018. Viéc ban giao c6 thé dugc
thue hién s6m hon hodc tré hon ngay néu trén, nhung khong vuot qua 03 (ba)
thang ké tir ngay nay”.



Nhu vay, theo diéu khoan Hop dong, ngay 30/06/2018 chi la ngay du kién
ban giao, thoi gian c6 thé giao dong sém hon hodc chdm hon khoang 03 (ba)
thang ké tir ngay nay. Thuc té giita cong ty N va ong Jonah di thyc hién viéc
giao va nhén cin ho theo dung ndi dung cua Diéu 5.1, cu thé: Ngay 06/9/2018,
phia cong ty N c6 thu thong bao thanh toan va nhan ban giao can ho cho ong
Jonah, ngay 28/9/2018, 6ng Jonah da dén 1am viéc véi dai dién cua cong ty N dé
nhan ban giao can hd nhung 6ng Jonah tir chdi nhan ban giao cin ho. Thyc té,
vao ngay 20/11/2018, dng Jonah da nhan ban giao can ho thong qua viéc nhan
chia khoa c@n h¢ va ky bién ban ban giao can hg. Nhitng 1y do 6ng Jonah dua ra
dé khong nhan ban giao cin ho vi cin hd van chua hoan thanh 1a khong c¢é cin
ctr vi cong trinh du 4n da dugc co quan c6 tham quyén cong nhan theo quy dinh
phap luat. Nhu vy, cong trinh dy an The N (bao gom cin ho clia 6ng Jonah) da
dugc xét duyét dua vao sur dung, chu dau tu c6 thé tién hanh ban giao cdn hd cho
khach hang. Cac yéu cau cia ong Jonah déu 1a yéu cau vé thim my va vé sinh
thudc pham vi bado hanh; con can ho ma cong ty N ban giao da hoan thanh theo
dung mo ta vé cin ho trong Hop déng mua ban va cac Phu luc kém theo.

- V& dién tich can ho: Dién tich can ho dugc xdy dung theo ding dién tich
st dung quy dinh trong hop dong mua ban giita chil dau tu 1a cong ty N va éng
Jonah. Co quan c6 tham quyén da phé duygt phan dién tich can ho penthouse
(C28.02 cuia dng Jonah bao gom dién tich nha, sin vudn va hd boi theo diing nhu
noi dung mé ta trong hop dong. Theo ban vé so dd hién trang cin ho chung cu
(do mét don vi doc 1ap thyc hién), d6i véi can ho €28.02 ctia ong Jonah thi tong
phan dién tich sir dung thuc té 1a 435,43 m’, bang voi dién tich ghi trong hop
doéng mua ban va phu hop v6i phé duyét xdy dyng cua co quan co tham quyen.
Hién nay cong ty N chua thue hién xin cap Gidy chung nhan quyen so hiru doi
v0i 6ng Jonah vi co quan ¢co tham quyen chua tlep nhan ho s0' cap Gidy chung
nhén quyén s& hiru do chua c6 huéng dan cu thé vé viéc cdp Gidy ching nhan
quyén sé hitu cho cin ho cua nguoi nude ngoai, ddng thoi ong Jonah c6 email
xac nhan 1a khong mudn 1am hd so cip Gidy chimg nhan quyén sé hiru cho cin
C28.02.

- Pbi véi yéu cau tinh 13i s6 tién 5.530.785.379 dong 1a 10%/nim tinh tir
ngay ong Jonah dugc cap Gidy chimg nhin quyén sé hiru dén khi Cong ty N
hoan thanh nghia vy thanh toan, phia Cong ty N khong dong y do cong ty Nasim
khéng vi pham hop dong nhu di trinh bay trén.

2. Pbi voi yéu cau khoi kién ciia ba Nguyén Minh P:

- V& thoi gian ban giao cin hd: Cong ty N khong vi pham thoi gian ban
giao cin ho theo quy dinh cua Hop dong mua ban s NS/SPA/2016/01/A28.01
va cac Phu lyc, tai lidu dinh kém béi nhitng 1y do sau: Theo quy dinh cua Diéu
5.1 Hop ddng nhu sau: “Bén ban s& ban giao Can ho cho Bén mua trude ngay 30
thang 6 nam 2018. Viéc ban giao co thé duge thuc hién sém hon hodc tré hon
ngay néu trén, nhung khong vuot qua 03 (ba) thang ké tir ngay nay”. Nhu vy,
diéu khoan Hop ddng, ngay 30/06/2018 chi la ngay du kién ban giao, thoi gian
c6 thé giao dong sém hon hodc cham hon khoang 03 (ba) thang ké tir ngay nay.



Thuc té gifra cong ty N va ba P da thuc hién viéc giao va nhan can h theo dung
ndi dung cua Diéu 5.1, cu thé: Ngay 06/9/2018 N di guri thong bao, cu thé trong
thong bao néu rd: “Can ho va chd dau xe 6 to s& duoc ban giao cho quy khach
bét dau tir ngay 26/09/2018”. Nhitng 1y do ba P dua ra dé khong nhan ban giao
can ho vi can ho van chua hoan thanh 1a khong c6 cin ctr vi cong trinh dy an da
dugc co quan c6 thdm quyén cong nhan theo quy dinh phap luat. Nhu vay, cong
trinh du 4n The N (bao gdm cin ho cua ba P) di duoc xét duyét dua vao st
dung, chu dau tu c6 thé tién hanh ban giao cin ho cho khach hang. Cac yéu cau
ctia ba P déu 13 yéu cau vé tham m¥ va vé sinh 13 nhing 16i nho thudc pham vi
bao hanh; con cin ho ma Cong ty N ban giao da hoan thanh theo md ta vé can
ho trong hgp dong mua ban va cac Phu luc hgp dong.

- V& dién tich cin ho: Dién tich can ho duoc xdy dung theo dung dién tich
su dung quy dinh trong hop d6ng mua ban giita chu dau tu Cong ty N va ba P.
Co quan co tham quyén da phé duyét phan dién tich can ho A28.04 cta ba P bao
gom dién tich nha, san vuon va ho boi theo ding nhu ndi dung trong hop dong.
Theo ban vé so d@) hién trang can ho chung cu (do mét don vi doc 1ap thuc hién),
d6i v6i can ho (ma can A28.01 nay la A28.04) cua ba P thi téng phan dién tich
sir dung thuc té 12 389,79m’, bang véi dién tich ghi trong hop d6ng mua ban, va
phu hgp vdi phé duyet xay dung clia co quan c¢6 tham quyén. Hién nay cong ty
N dang thuc hién xin cap Gidy chimg nhan cua d6i v6i khach hang. Cong ty N
can su hop tac ctia ba P trong viéc hoan thanh nghia vu ctia minh theo quy dinh
ctia hop déng mua ban. Tuy nhién chinh ba P khong hop tac cy thé 14 viéc cham
tré ky bién ban nhan ban giao nha va céc tai liéu gidy to khac, hién nay cong ty
Nasim dang thyc hién nghia vu xin cap gidy chirg nhan cho cin ho ctia ba P.

- Pbi véi yéu cau tinh 13i sb tién 6.346.564.249 dong 1a 10%/nam tinh tir
ngay ba P dugc cip Gidy chimg nhan quyén sé hiru dén khi Cong ty N hoan
thanh nghia vu thanh toan, phia Cong ty N khong dong y do cong ty N khong vi
pham hop dong nhu da trinh bay trén.

3. Dbi voi yéu cau khoi kién bd sung cua ba Nguyén Minh P, cong ty
Nasim co y kién nhu sau: Tai thoi diém xéac l1ap thoa thuan dat coc, ba P va ong
Jonah biét rd cac thong tin lién quan dén cin hd nhung khong cung cip thong tin
trung thyc, khach quan cho ngudi mua 1a ba Nguyén Thi Lé H2. Viéc thoa thuan
dit coc dé mua ban cin ho giira ba P v6i ba H2 phia cong ty N khong biét. Hanh
vi ctia ba P va 6ng Jonah Shahn L 1a nguyén nhan tryc tiép dan dén viéc ba H2
tr chdi thuc hién theo thoa thuén dit coc. Phia nguyén don nhén thirc 10 viéc
khong cung cap diy du thong tin vé can ho s& gdy anh hudng dén thoa thuan dat
coc voi ba H2. Viéce thoa thuan mua ban gitra nguyén don va ba H2 do hai bén
tu x4c 1ap va hily bo khong lién quan dén Cong ty N nén viéc ba P yéu cau cong
ty Nasim phai boi thuong thiét hai s6 tién 4.772.084.035 (bdn ty, bay tram bay
muoi hai triéu, khong trim tdm muoi bén ngan, khong trim ba muoi 1im) dong
do viéc mua ban can ho gitra ba P va ba H2 khong thuc hién dugc phia cong ty
N hoan toan khéng dong ¥.



Theo céc ban tu khai ctia 6ng Jonah Shahn L va ba Nguyén Minh P c6 dai
dién theo iy quyén trinh bay: Ong Jonah Shahn L va ba Nguyén Minh P 1 vo
chdng theo Gidy ching nhan két hon sb 3695 do Uy ban nhan dan Thanh phd
Hd Chi Minh cap ngay 05/12/2006. Vi yéu cau khai kién ciia ong Jonah thi ba
P théng nhat va ddng ¥ v6i 6ng Jonah. V&i yéu cau khoi kién va yéu cau khoi
kién b sung ctia ba P thi 6ng Jonah thdng nhat va ¢ cung y kién véi ba P.

Tai bdn dn dan sy so tham s6 51/2020/DSST ngay 18/9/2020 ciia Toa dn
nhan dan Qudn 2:

. 1. Khong chap nhan toan bd yéu cau khoi kién cta 6ng Jonah Shahn L
ve viéc:
1.1. Bu¢c Cong ty TNHH N JV phai thanh toan tién 14i do cham ban giao
can ho so tién 2.647.083.756 dong.

1.2. Bu¢c Cong ty TNHH N JV thuc hién ding hop dong vé viéc dang ky
cap Gidy ching nhén quyen s hitu ghi nhan dung di¢n tich sir dung can ho
trong Hop dong 1a 435,43 m’, trudng hop Gidy chting nhan dugc cép thé hién
nho hon thi Cong ty N phai thanh todn s6 tidn 6.333.165.209 dong.

1.3. Budc Cong ty TNHH N JV phai thanh toan 1ai suat cham tra d6i voi
khoan tién 6.333.165.209 dong la 10%/nam tinh tir ngay cap Giay chung nhan
quyén s¢ hitu cho dén ngay cong ty Nasim hoan thanh nghia vu thanh toén.

2. Khong chap nhan toan bd yéu cau khai kién ciia ba Nguyén Minh P vé
viéc:

2.1. Bu¢c Cong ty TNHH N JV phai thanh toan tién 14i do cham ban giao
can ho so tién 7.193.086.292 dong.

2.2. Budc Cong ty TNHH N JV thuc hién ding hop dong vé viée ding ky
cap Gidy chimg nhan quyén s¢ hiru ghi nhan dang dién tich st dung cin ho
trong Hop dong 1a 435,43 m’, trudng hop Gidy ching nhan dugc cp thé hién
nho hon thi Cong ty N phai thanh toén s tién 6.843.899.428 dong.

2.3. Bugc Cong ty TNHH N JV phai thanh toan 1ai spét chém tra dbi véi
khoan tién 6.843.899.428 dong la 10%/nam tinh tir ngay cap Gidy chung nhén
quyén so hitu cho dén ngay cong ty Nasim hoan thanh nghia vu thanh toan.

3. Khong chip nhan yéu cu khoi kién bo sung cua ba Nguyén Minh P vé
viéc bude Cong ty TNHH N JV phai boi thudng thiét hai cho ba P sb tién
4.772.084.035 (bdn ty, bay trim bay muoi hai triéu, khong trim tam muoi bon
ngan, khong trim ba muoi 1dm) dong va tién 1ai phat sinh 14 168.657.217 (mot
trdm sau muoi tam triu, sau tram nam muoi bay ngan, hai tram muoi bay)
dong, téng cong 1a 4.940.741.252 (bdn ty, chin trim bén muoi triéu, bay trim
bén muoi mét ngan, hai trim nim muoi hai) dong.

Ngoai ra ban an so tham con tuyén vé an phi, quyén khang céo cua cac
duong su.



- Ngay 23/9/2020, 6ng Jonah Shahn L va ba Nguyén Minh P c6 ngudi dai
dién theo uy quyén la 6ng Phan Vin Céng Danh va ba B Thi Hong Ngoc ¢o
don khang cdo gui dén Toa an nhan dan Quén 2 ngay 24/9/2020 khang céo toan
bd ban an so tham.

Tai phién toa phiic thim, nguyén don khong rit yéu cau khoi kién, khong
rat yéu cau khang cdo. Cac duong sy khong thoa thuan dugc voi nhau vé viée
giai quyét vu an.

- Ngudi bao vé quyén va loi ich hop phéap ciia nguyén don trinh bay:

+ Toa an nhan dan Quén 2 khong thu thép déy du tai lieu chung cir Vé
viéc cip Gidy chung nhan tir Vin phong dang ky dat dai vé dién tich dugc cip
so vdi dién tich thoa thuan trong hop ddng. Khong thu thap Hop déng mua ban
mau cua Cong ty N tir Cyc Canh tranh va Bao vé nguoi tiéu dung va Cong ty N
vé viéc bi don tu ¥ chén thém diéu khoan PES vao mot so hop dong. Khong thu
thap tir Van phong dang ky dat dai va Cong ty N ho so cip Gidy ching nhan cia
cin ho 28.04 (ma can ho A28.01) va thong tin/ban sao cac Gidy ching nhén cua
cac can ho tai The N ¢6 thiét ké k¥ thuat trong tw 02 cin ho caa dng Jonah va ba
P, cu thé 1a cin ho s6 28.01 va can ho 28.03 tai ting 28, 29.

+ Cép so tham khéng triéu tap Ban quan tri va Ban quan 1y toa nha tham
gia t6 tung voi tu cach 13 ngudi c6 quyén loi, nghia vu lién quan trong vu an vi
anh huong dén viéc cong nhan dién tich s¢ hitu chung giita Ban quan tri va
Cong ty N, diéu nay anh huong dén dién tich su dung cua nguyén don. Ngoai ra
sau phién toa so tham c6 phat sinh mot sé tinh tiét méi lién quan dén quyén sir
dung phan san thuong giita nguyén don va Ban quan tri.

Tu nhimg co s6 trén dé nghi Hoi dong xét xir huy an so tham, trong
truong hop khong can thiét phai huy an so tham thi dé nghi sira 4n so tham theo
hudng chap nhan toan bo yéu cau khoi kién ctia nguyén don.

- Nguyén don c6 nguoi dai dién theo uy quyén 12 ba DS Thi Hong Ng va
ba Nguyén Thi Y trinh bay: Thdng nhat véi trinh bay ciia ngudi bao vé quyén va
loi ich hop cua nguyén don, khong bd sung gi thém.

- Nguoi bao v¢ quyén‘ va loi ich hop phap cua bi don trinh bay: An so
tham xét xu la ¢6 can cu, dé nghi Hoi dong xét xur khong chép nhén toan b
khang cdo ctia nguyén don, gitr nguyén ban an so tham.

- Nguoi dai dién theo uy quyén cua bi don trinh bay: Théng nhét vdi trinh
bay cta ngudi bao vé quyén va loi ich hop phap cua bi don.

Pai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh tham gia phién
toa phat biéu y kién:

Vé ‘hinh thirc: Pon khang céo ctia duwong su lam trong han luat dinh nén
hop 1€, d€ nghi Toa an chap nhan. Hoi dong xét xir va nhiing nguoi tham gia
phién toa chap hanh dung quy dinh cta phap luét trong qua trinh giai quyet vu
an ¢ giai doan phuc tham.



Vé nodi dung: Xét khang cdo cua nguyén don 1a khong ¢ can cwr, dé nghi
Ho1 dong xét xir khong chap nhan khang cdo ctia nguyén don, gitt nguyén an so
tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru tai liéu chimg ¢t ¢6 trong hd so vu an duge thim tra
tai phién toa, cin cr vao két qua tranh luan va sau khi nghe ¥ kién phat biéu cua
dai dién Vién kiém sat nhan dan Thanh phd HO Chi Minh tai phién toa, Hoi
d@)ng xét xur nhan dinh:

[1] V& hinh thirc va thoi han khang cao: Ngay 18/9/2020, Toa 4n nhan dan
Quén 2 dua vy an ra xet xur va ban hanh ban an s0 51/2020/DSST, nguyén don
c6 nguoi dai dién theo uy quyen c6 mat tai phién toa. Ngay 23/9/2020, 6ng
Jonah Shahn L va ba Nguyen Minh P c6 nguoi dai dién theo uy quyen la ong
Phan Vin Cong D va ba D Thi Hong Ng c¢6 don khang céo giri dén Toa an
nhan dan Quan 2 ngay 24/9/2020 khang cio toan bd ban an so thim. Can cir
theo quy dinh tai khoan 1 Piéu 273 Bo Luat td tung dan sy 2015 thi khang céo
cuia nguyén don con trong han ludt dinh nén hop 1¢.

[2] V& quan hé tranh chap va tham quyén giai quyét vu an: Nguyén don -
ba Nguyén Minh P va ong Jonah Shahn L khéi kién bi don - Cong ty TNHH
Nasim JV v& viéc tranh chp hop dong mua ban can ho va boi thuong thiét hai vé
tai san. Pong thoi, 6ng Jonah Shahn L 13 nguoi nude ngoai dinh cu, lam an sinh
song tai Viét Nam. Bi don c6 tru so tai s6 30 duong s6 11, phuong TD, Quén 2,
Thanh phd H6 Chi Minh. Do d6, theo Khoan 3 va Khoan 6 Diéu 26 diém a
khoan 1 Piéu 35, diém a khoan 1 Diéu 39 B luat tb tung dan su, vu an thudc
thAm quyén giai quyét cua Toa an nhan dan Quan 2.

Do c6 khang cao cua nguyén don nén can ctr theo quy dinh tai diém b
khoan 1 Diéu 38 B0 ludt t6 tung dan sy 2015, Toa an nhan dan Thanh pho Ho
Chi Minh c6 tham quyén gidi quy€t vu an theo trinh tu phic tham.

[3] Vé su vang mit cua cac duong su: Ngudi co quyén loi, nghia vu lién
quan 1a ba Nguyén Thi Lé H2 da dugc Toa 4n tridu tap hop 1& nhung Vang mat
khong c6 ly do chinh dang, ba Duong Thi Tuyét Tr 1a nguoi bao ve€ quyen va loi
ich hop phép cta nguyén don ving mit va nguoi dai dién theo iy quyén clia nguyén
don déng v tién hanh xét xur Véng mat ba Tr, can ctr theo quy dinh tai Diéu 227,
Diéu 228 B0 luat t6 tung dan sy 2015, Toa 4n tién hanh xét xir ving mit duong
su néu trén.

[4] Xét thay, ngay 06/9/2019 6ng Jonah Shahn L c6 don khoi kién Cong ty
TNHH Nasim JV vé viéc tranh chip hop dong mua ban can ho d6i vai can
C28.01 (theo thoa thuan sua doi nay la C28.02) tai tang 28 cua tda nha A thudc
du an Khu nha ¢ cao tang N tai s6 30, duong s0 11, phuong TD, Quan 2, vu an
da dugc Toa an nhén dan Quén 2 thu ly sO 345/2019/TLDS — ST ngay
03/10/2019. Cung ngay ba Nguyen Minh P c6 don khéi kién Cong ty TNHH
Nasim JV vé viéc tranh chp hop dong mua ban can ho d6i voi can A28.01 (theo
thoa thuan sira d6i nay 1a A28.04) tai ting 28 ciia toa nha A thudc du an Khu
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nha & cao tﬁng N tai sb 30, duong s6 11, phuong TD, Quan 2, vu an dugc Toa
an nhan dan Quan 2 thy ly s6 346/2019/TLDS — ST ngay 03/10/2019. Tda 4n
nhan dan Quén 2 cin cit Diéu 42 Bo luat td tung dan sy da nhap cac yéu cau clua
duong su dé giai quyét trong cing mot vu an theo Quyét dinh nhap vu an sd
01/2020/QDST — DS ngay 16/01/2020. Mic du d6i tuong tranh chip cua hai vu
an 1a khac nhau nhung 6ng Jonah Shahn L va ba Nguyén Minh P 14 vo chong
theo Gidy chimg nhan két hon s 3695 do Uy ban nhan dan Thanh phd H6 Chi
Minh cap ngay 05/12/2006 cung khéi kién bi don 1a Cong ty TNHH Nasim JV
vé viéc tranh chép can ho C28.01 va cdn hg A28.01, 6ng Jonah Shahn L va ba
Nguyén Minh P ¢6 cing chung quyén va nghia vu d6i v6i cac hop dong mua
ban can ho néu trén. Do d6, Toa an nhan dan Quan 2 di nhap cic yéu cau cia
duong sy dé giai quyét trong ciing mot vu an theo quy dinh tai Diéu 42 Bo luat
t6 tung dan su 1a ¢6 can cu.

[5] Xét yéu cau triéu tap Ban quan tri va Ban quan Iy toa nha vao tham gia
t0 tung trong vu an:

Xét thdy, theo quy dinh tai Diéu 104 Lu4t nha & nam 2014 thi Ban quan tri
nha chung cu chi c6 quyén va trach nhiém trong viéc quan ly va van hanh hoat
dong cua chung cu. Noi dung vu an dang giai quyét lién quan dén quyen va
nghia vu cua cac bén trong hop déng mua ban can ho. Viée giai quyét vu kién
khong lién quan dén quyén loi, nghia vu ciia Ban quén tri va Ban quan 1y chung
cu nén cin cr theo quy dinh tai Khoan 4 Diéu 68 Bo luat té tung dan sy 2015,
cap so thim khong triéu tdp Ban quan trj va Ban quan 1y toa nha vao tham gia td
tung trong vu an véi tu cach 1a ngudi co quyén loi nghia vu lién quan 1a ¢ cin
cu.

[6] Dbi voi yéu cau lién quan dén quyén s dung phan san thuong gitta
nguyén don va Ban quan tri:

Can ctr noi dung don khoi kién va qua trinh giai quyet vu 4n tai cap so
tham, nguyén don 'khong dit ra yéu cau nay tai cap so thAm ma chi phat sinh tai
phién toa phuc tham. Hoi dong xét xir can ct Picu 293 B luat td tung dan su
2015 nhan thy yéu cau ndy cia nguyén don khong thudc pham vi xét xir phic
tham nén khong c6 co s xem xét.

[7] V& ndi dung tranh chip:
[7.1] V& hiéu lyc cta cac Hop dong mua ban:

Ngay 10/5/2016 6ng Tony Robert W c6 ky Hop d6ng mua ban cin ho s6
NS/SPA/2016/01/C28.01 véi Cong ty N, ma can ho s6 C28.01 (nay la C28.02)
tai ting 28 cua toa nha A thudc du an Khu nha & cao tang N tai s6 30, dudng sd
11, phuong TD, Quén 2, Thanh Phé H6 Chi Minh. Ngay 25/01/2018, 6ng Jonah
Shahn L nhéan chuyen nhuong Hop dong Mua Ban Can ho tir 6ng Tony Robert
W. Viéc chuyén nhuong nay ciing da duoc cong ty N xac nhan ngay 07/3/2018.
Theo d6 dng Jonah ké thira quyén va nghia vu ctia 6ng Tony Robert W theo hop
d6ng Mua Ban s6 NS/SPA/2016/01/C28.01 dé ngay 10/5/2016 véi cong ty N.

11



Ngay 01/9/2016 ba V& Thi Hai Y1 ky hop dong Mua ban cin ho s6
NS/SPA/2016/01/A28.01 véi cong ty N ma can ho 1a A28.01 (nay 1a A28.04) tai
téng 28 cua toa nha A thudc du an Khu nha & cao tﬁng N tai 6 30, duong s6 11,
phuong TP, Quan 2, Thanh Phd HS Chi Minh do Céng ty TNHH N JV 1a chu
dau tu. Ngay 16/9/2016, ba Nguyén Minh P nhan chuyén nhuong Hop dong
Mua Ban Cian ho A28.01 tir ba V5 Thi Hai Y1. Viéc chuyén nhuong nay da
duoc cong ty N xac nhan vao ngay 22/9/2016 va theo d6 ba P ké thira quyén va
nghia vu cia ba Vo Thi Hai Y1 theo hop dong Mua ban cin ho sb
NS/SPA/2016/01/A28.01 ngay 01/9/2016 v6i1 cong ty N.

Xét thay, Cong ty TNHH N JV, mi sd doanh nghiép 0313125462, hoat
dong theo Gidy chirg nhan ding ky doanh nghiép cong ty trach nhiém hitu han
hai thanh vién tr& 1én dang ky 1an dau ngay 27/01/2015 va dang ky thay doi lan
thir 2 ngay 25/10/2016 do So ké hoach va dau tu thanh phé Hd Chi Minh cap.
Can cu ho SO cap phép thuc hién dy an khu nha ¢ cao ting N do co quan ¢o
tham quyén cap thi Cong ty N c6 du diéu kién giao két hop dong mua ban cin
ho voi khach hang. Pong thoi, tai thoi diém nhan chuyén nhuong cin ho ngay
25/01/2018 6ng Jonah Shahn L la nguoi nudce ngoai dugce phép nhép canh vao
Viét Nam, ¢6 ho chiéu con gia tri c6 dong dau kiém ching cua co quan quan ly
xudt, nhap canh Viét Nam, khong thudc dién dugce quyén vu dii, mién trir ngoai
giao, nhu vay 6ng Jonah c¢6 du diéu kién mua nha & 1 cin ho chung cu theo quy
dinh tai khoan 1 Piéu 159 Luat Nha ¢ ndm 2014. Viéc giao két hop dong mua
ban cin ho 13 hoan toan tu nguyén, binh dang, khong trai voi quy dinh cia phap
luat va dao dirc xa hoi nén hop dong mua ban can ho giita 6ng Jonah vdi cong ty
Nasim, giita ba P véi Cong ty N 1a hop phap 1am phat sinh quyén va nghia vu
clia cac bén theo quy dinh tai Diéu 17, Piéu 18 Luat kinh doanh bat dong san
nam 2014. Hoi dong xét xtr can cir vao cac diéu khoan trong hop dong dé giai
quyét cac tranh chap phat sinh giita cac duong su.

[7.2] Xét yéu cau cua 6ng Jonah budc cong ty N thanh toan tién 1ai do
chdm ban giao can ho C28.01 (nay la C28.02) tir ngay 30/6/2018 dén ngay ky
bién ban ban giao ngay 20/11/2018 so tién 14 2.647.083.756 dong va yéu cau cla
ba P budc cong ty N thanh toan tién 13i cham ban giao can ho A28.01 (nay la
A28.04) tir ngay 30/6/2018 dén ngay ky Bién ban ban giao ngay 11/9/2019 s
tién 7.193.086.292 ddng:

Nguyén don cho rang bi don ban giao can ho tré so voi thoa thuan trong
Hop dong mua ban, cu thé dén ngay 09/9/2019 6ng Jonah ky Bién ban ban giao
can hg C28.01 (nay 1a C28.02) va ba P ky Bién ban ban giao can ho A28.01 (nay
la A28.04) ngay 11/9/2019, trong khi thoa thuin ban giao nha theo thoa thuén la
trude ngdy 30/6/2018. Vi vay bi don phai thanh toan tién 13i do cham ban giao
can ho C28.01 (nay la C28.02) tir ngay 30/6/2018 dén ngay ky bién ban ban giao
ngay 20/11/2018 so tlen 1a 2.647.083.756 dong va xét yéu cau cta ba P budc
cong ty N thanh toan tién 1di chdm ban giao cin ho A28.01 (nay 1a A28.04) tir
ngay 30/6/2018 dén ngay ky Bién ban ban giao ngay 11/9/2019 sb tién
7.193.086.292 dong.
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Ho61 déng x¢ét xur nhan théy, theo Piéu 5 cua hop déng Mua Ban sb
NS/SPA/2016/01/C28.01 ngay 10/5/2016 va Biéu 5.1 cta hop dong Mua Ban s6
NS/SPA/2016/01/A28.01 ngay 01/9/2016 c6 ghi: “bén bdn sé ban giao can ho
cho bén mua trude ngay 30/6/2018 (ngdy duw kién ban giao), viéc ban giao ¢
thé duwoc thuce hién sém hon hodc tré hon ngay néu trén nhung khong dwoc virot
qud 03 (ba) thang ké tir ngay nay”. Do d6, c6 thé thdy thoi diém ban giao cin ho
dugc du kién 13 trude ngay 30/6/2018, co thé sém hon nhung khong tré hon
ngay 30/9/2018. Nhung thuc té ngay nguyén don ky bién ban ban giao cin ho
nhu di néu & trén 1 da vuot qua thoi han thoa thuan trong hop dong.

Xét, qua trinh ban giao can ho gitra cac bén: Ngay 06/9/2018 cong ty N da
gui email va Thu thong bao thanh toan va ban giao can hd cho 6ng Jonah (but
luc s6 430, 431) va ba P (but lyc sb 118, 120) thé hién: “can hg C28.01 va cho
ddu xe sé dwoc ban giao cho éng Jonah bat dau tir ngay 26/9/2018, cin ho
A28.01 va ché ddu xe sé dwoc ban giao cho ba P bdat dau tir ngay
26/9/2018”.Theo Diéu 5.3 ctua hop dong Mua Ban s6 NS/SPA/2016/01/A28.01
ngay 01/9/2016 va hop dong Mua Ban sé NS/SPA/2016/01/C28.01 ngay
10/5/2016 ¢6 ghi: Bén bdn sé giri mdt thong bdo bang vin ban cho bén mua
trieGe ngay ban giao it nhdt 14 ngay va néu ré vé thoi gian, dia diém, thi tuc va
diéu kién ban giao can ho”. Xét théy, thoi diém thong bao thanh toan va ban
giao can ho ciia nguyén don va ngdy ban giao cin ho theo thong bao 1a van trong
han ban giao can ho theo thoa thuén tai cac hop déng da ky. Tai phién toa phtic
tham dai dién ong Jonah va ba P cling thtra nhan c6 nhan dugc thong bao cua bi
don va ngay 28/9/2018 ba P 1a vo 6ng Jonah c6 dén dé nhan ban giao can ho
C28.01 (nay la C28.02), ngay 06/10/2018 ba P c6 dén dé nhan ban giao cin ho
A28.01 (nay la A28.04) nhung do can hd chua hoan thanh theo ding théa thuan
trong hop déng mua ban va cac phu luc hop dong nén ba P khong dong ¥ ky
bién ban ban giao va c6 ky cac Phiéu phan hoi ddi véi cac ndi dung nay. Cac ly
do nguyén don cho rﬁng cac can ho chua duoc hoan thién nhu sau: V€ sinh lai
cac canh cira, son lai bép, khung ctra, gach, san, chinh lai voi nudc, cong tic
dién, hoc ti, guong soi, dim va xir 1y lai lan can cau thang, tuong, bép, chinh lai
ban 1& ctra ta b 1éch.... Sau khi céng ty N xtr Iy theo yéu cdu cua cac phiéu phan
hdi trén, dén ngay 09/9/2019 6ng Jonah ky Bién ban ban giao cin ho C28.01
(nay la C28.02) va ba P ky Bién ban ban giao can hd A28.01 (nay la A28.04)
ngay 11/9/2019.

Nhén thdy, theo thong bao két qua kiém tra cong tac nghiém thu hoan
thanh cong trinh s6 95/GPb — GDDI ngay 30/5/2018 do Cuyc giam dinh Nha
nuéc vé chat lugng cong trinh xdy dung - B§ xay dung da chap thuan nghiém
thu hoan thanh ctua Chu dau tu ddi voi cong trinh khu nha ¢ cao tang tai s6 30,
duong sb 11, phuong TD, Quén 2; Coéng van s6 549/UBND — QLPT ngay
22/8/2018 cua Uy ban nhan dan Quén 2 vé viéc thoa thuan danh s6 can ho trong
du 4n khu nha & cao tang tai s6 30, duong s6 11, phuong TD, Quan 2; Cong vin
s6 537/PCCC&CNCH — P6 ngay 31/01/2018 cua Cuc canh sat phong chay chira
chay va ctru h¢ ciru nan — B Cong An dong ¥ nghiém thu vé phong chay chira
chay d6i voi khu nha & cao tang tai s6 30, duong sd 11, phuong TD, Quén 2 thi
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¢6 du can ctr xac dinh du 4n khu nha ¢ tang tai s6 30, duong s6 11, phuong TD,
Quén 2 tai thoi diém ban giao, cin ho dd duoc xdy dung dang gidy phép, da
duoc nghiém thu va xét duyét du diéu kién dé dua vao sir dung. Theo Diéu 5.4
ctia cac hop dong co ghi 13: “Toa nha di dwoc co quan chirc nang nghiém thu
dé dwa vao sir dung va bén mua khéong dwoc vién cac Iy do bat hop 1y dé tir choi
viéc giao nhdn can hé...”, theo Diéu 5.5 cua cic hop dong: “Truong hop bén
mua hodac nguoi duwoc 1y quyen hop phdp khong dén nhdn ban giao can hé theo
Théng bdo ban giao, hodc dén kiém tra nhung khéng nhdn ban giao cin hé ma
khéng c6 1y do chinh dang....thi xem nhw bén mua da chdp nhdn va nhdn ban
giao can ho va viéc ban giao dwoc xem la da hoan thanh vao ngay ban giao va
khi bén ban da giao chia khoa cua can hg cho doanh nghiép quan Iy”. Ong
Jonah va ba P cdn ctr vao nhiing yéu cau nhu trong cac phiéu phan hoi dé lay do
1a 1y do tir chdi nhan ban giao can ho la khong c6 co so vi nhiing yéu céu nay
chi la khac phuc yéu cau vé vé sinh, thim my, chinh stra noi that ctia can ho theo
yéu cau mang tinh chu quan cua nguyén don. Do do, Cong ty N khong vi pham
hop dong vé viéc chdm ban giao can hg, cap so tham khong chap nhan yéu cau
ctia ong Jonah vé viéc budc cong ty N phai thanh toan s6 tién 14i do cham ban
giao can ho la 2.647.083.756 ddng va yéu cau cua ba P budc cong ty N thanh
toan so tién 14i do cham ban giao can ho 13 7.193.086.292 dong 1a co can ci.

[7.3] D6i v6i yéu ciu cua dng Jonah Shahn L va ba Nguyén Minh P budc
bi don thuc hién dung hop dong vé viéc dang ky cAp Gidy ching nhan quyén so
hitu ghi nhan dung dién tich sir dung can hg trong cac H(_)p déng 1a 435,43 m®
dbi v6i can ho cian C28.01 (nay 1a C28.02) va 389,79 m * d6i v6i can ho A28.01
(nay 1a A28.04). Trudng hop Gidy ching nhan duoc cap thé hién dién tich nho
hon thi Cong ty N phai thanh toan s tién twong duwong v6i phan dién tich chénh
léch 1a 6.333.165.209 dong d6i véi can ho C28.01 (nay la C28.02) va
6.843.899.428 ddéng ddi véi can ho A28.01 (nay la A28.04); Bujc Cong ty
TNHH N JV phai thanh toan lai suat chm tra tuong Gmg voi tung khoan tién
néu trén 1a 10%/nam tinh tir ngdy cip Gidy chtng nhan quyén s& hitu cho dén
ngay cong ty N hoan thanh nghia vu thanh toan.

Nguyén don cho ring bi don phai c¢6 nghia vu dam béo dién tich hd boi
san vuon ma nguyén don da mua phai dugc ghi nhan vao Gidy chimg nhan
quyén s& hitu hodc bi don phai dam bao quyén so hitu ctia nguyén don dbi Vol
phan dién tich hé boi, san vuon bang cach nguyén don dugc su dung doc quyen
va duoc quyén chuyén nhuong lai quyén doc quyén st dung phan di¢n tich ho
boi, san vuon ndy cho bat ky bén thtr ba nao va bén thr ba sé& tiép tuc duge
quyén st dung doc quyén d6i véi hd boi, san vuon va duoc quyén chuyén
nhuong lai quyén st dung doc quyén nay.

Xét thay, cac can ho ma nguyén don dang tranh chép 1a can ho co thiét ké
dat biét thuoc du an Khu nha & cao tﬁng The N, du 4n da dugc co quan nha nudc
c6 tham quyén phé duyét va theo cic van ban néu trén thi cong trinh di dugc
nghiém thu xay dung dung voi thiét ké da dugc phé duyét, hién nay dang tién
hanh 1am tha tuc cap gidy ching nhdn cho cac khach hang mua cac can ho tai
day. Theo cong vin sd 4528/VPPK — DK ngay 11/5/2020 ctia Vin phong ding

14



ky dat dai Thanh phd Ho Chi Minh vé viéc phuc dap cong van sé 72/TAQ2 ngay
24/02/2020 va cong van sd 178/TAQ2 ngay 23/3/2020 cho biét hién _nay Van
phong dang ky dat dai chua tiép nhan ho so cip Gidy ching nhan quyén so hiru
db6i v6i can C28.01 (nay 1a C28.02) cua ong Jonah. Theo Cong vian sd
18618/VPPK-Pk ngay 24/12/2018 cua Vin phong diang ky dat dai Thanh ph
HO Chi Minh thi do viée cong bd danh muc céc du an dau tu xady dung nha ¢
thuong mai theo quy dinh chua dugc S¢ Xay dung thuc hién nén Van phong
dang ky dat dai Thanh pho chua du co so tlep nhan ho so va giai quyét theo quy
dinh ddi véi viée cap Glay ching nhan quyén st dung dat, quyén s hiru nha &
va tai san khac gan lién voi dat cho ca nhén, t6 chirc nuéc ngoai. Bi don ciing
xé4c dinh dén nay can ho chua duoc cip Gidy chimg nhan quyén so hitu cho 6ng
Jonah Shahn L. Pbi véi can ho A28.01 (nay 1a A28.04) dang dugc 1am thu tuc
dé cap Giay chimg nhén cho ba P va ong Jonah. Do do, viéc khong thé thuc hién
dung hop dong vé viéc dang ky cAp Gidy ching nhén quyén s¢ hitu cho 6ng
Jonah Shahn L dbi véi can C28.01 (nay 1a C28.02) khong do 15i cta bi don.

Vé dién tich cian ho duoc ghi nhan trong Gidy chimg nhan: Theo quy dinh
tai khoan 7 Diéu 6 Thong tu sb: 33/2017/TT-BTNMT ngay 29/9/2017 sira doi
b6 sung diém ¢ khoan 3 Diéu 7 Thong tu 23/2014/TT-BTNMT ngay 19/5/2014
quy dinh vé Gidy ching nhan quyén st dung dat, quyén sé hiru nha & va tai san
khac gin lién véi dat doi voi can ho chung cu thi “Dién tich san: ghi dién tich
san xdy dung can ho, dién tich sw dung can ho z‘heo hop d&ng mua ban can ho
va phit hop véi quy dinh ciia phdp ludt vé nha ¢”. Ngoai ra, Theo diém b Diéu
2.2 cua hai hop ddng déu ghi: “Dién tich can hé dwoc ghi vdo Gzay chimg nhdn
cdp cho bén mua dwoc xdc dinh theo dién tich su dung thyc té va quyét dinh cua
co quan Nha nuéc c6 tham quyén”. Riéng Diéu 17.7 cua hop dong sd
NS/SPA/2016/01/C28.01 ngay 10/5/2016 c6 ghi: “Hai bén xdc nhdn rang néu
can hé dwoc phdan bé phan dién tich riéng trong sén vuon (tai tang 4/tang 5 ciia
toa nha) va /hodc dién tich phan bé sir dung riéng cho cdc can hé penthouse
theo nhw théa thudn (ngoadi phan sé hitu chung), Bén mua sé c¢é quyén sir dung
cac dién tich dé nhung khéng dwoc thay thé hodc thay doi khdc di so véi tinh
trang khi ban giao. Viéc cac dién tich nay co duoc ghi nhan trén Gidy chumg
nhan hay khéong tity thuéc vao quyét dinh cia co quan Nha nuwde c¢é tham
quyen " Do dd, hop ddng mua ban c6 ghi 16 dién tich dugc cong nhan trong
Gidy chung nhén cap cho bén mua phy thudc vao quy dinh cua co quan Nha
nuéc c6 thim quyén 1a co can cu nén 6ng Jonah va ba P yéu cau bi don phai
thue hién dung hop dong vé viéc dang ky cip Gidy ching nhan quyen s& hitu
ghi nhan dung dién tich sir dung cin ho trong Hop dong 1a 435,43 m* ddi véi
can ho can C28.01 (nay 1a C28.02) va 389,79 m” ddi voi cian ho A28.01 (nay la
A28.04) la khong c6 can cir. Hon ntra, do viéc cap Gidy ching nhén cho ong
Jonah la chua dugc thyc hién nén yéu cau trudng hop Glay chirng nhan dugc
cap thé hién nho hon thi Cong ty N phai thanh toan s tién tuong duong véi
phan dién tich chénh léch theo don gid 89.451.486 ddng/m’; Budc Cong ty
TNHH N JV phai thanh toan 13i suat cham tra ddi v6i khoan tién 6.333.165.209
d6ng 1a 10%/nim tinh tir ngdy cip Gidy chtrng nhan quyén sé hitu cho dén ngay
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cong ty N hoan thanh nghia vy thanh toan la khong c6 co s¢, nguyén don khong
chtirng minh dugc ¢6 su chénh 1€ch dién tich trén thuc té. Theo Ban vé so dd can
ho chung cu ngay 20/6/2018 va bién ban thim dinh tai chd thi hién nay dién tich
can ho ban giao cho 6ng Jonah Shahn L thuc té str dung 1a 435,43 m’ bao gém
dién tich can ho va hd boi, san vuon 1a dang véi dién tich trong hop dong mua
ban. Tuong ty nhu nhan dinh néu trén, cin ho A28.01 (nay 1a A28.04) c6 tong
dién tich st dung 1a 389,79 m? dién tich nay bao gém ca dién tich can ho, dién
tich hd boi va san vuon theo thoa thuan trong hop dong. Theo bién ban tham dinh
tai chd ngay 03/6/2020 mo ta cin hd A28.04 tai chung cu tang sb 30, duong sO
11, phuong TD, Quan 2 1a can ho can h¢ thong tang (penthouse) bao gom: tang
28 + tang 29 + san thugng, phia trude can ho co hé boi, san vuon danh riéng cho
cha can ho sir dung, giita ting 28, 29 va san thuong c6 cau thang bd nam phia
trong can ho, tat ca nhiing thong tin vé can ho A28.01 (nay la A28.04) duoc xay
dung theo dung ban v& thiét ké kém theo hop dong mua ban. Péi voi cin ho
A28.01 (nay 1a A28.04) 1a can ho penthouse c6 két cAu bao gdm ca ho boi va
san vuon, ba P duoc ddc quyén st dung, dién tich hd boi va san vuon theo ban
v& s0 d6 c6 dién tich 1a 77,2 m”. Tai phién tda phuc tham, ngudi dai dién theo uy
quyén ctia nguyén don ciing thira nhan di nhan ban giao cin hd dung dién tich
theo hop ddng va st dung riéng, khong co dién tich nao sir dung chung véi
nguoi khac. Ba P cho rang truong hop Giéy ching nhan duoc cip thé hién nho
hon thi Cong ty N phai thanh toan s6 tién 6.843.899.428 dong va phai thanh
toan lai sudt cham tra ddi véi khoan tién 6.843.899.428 dong 1a 10%/nam tinh tir
ngay cap Gidy ching nhan quyén sé hitu cho dén ngay coéng ty N hoan thanh
nghia vy thanh toan. Ciing theo cac quy dinh phéap luat da vién dan néu trén va
theo thoa thuén trong hop ddéng mua ban cin ho dlem b Dleu 2.2 thi du ba P
duoc cap Glay chtng nhin nhung dién tich dugc cip nhoé hon tong dién tich ghi
trong hop dong mua ban thi day khong phai la 101 cua cong ty N, ma thyuc té du
dién tich khong duoc cap Gidy ching nhéan thi van thudc quyén st _dung riéng
cua ba P. Vi khong co viéc Cong ty N vi pham hop dong nén yéu cau cla ba P
trong truong hop nay ciing khong c6 co s chap nhan, cap so tham bac yéu cau
cua ba P 1a co can ctr.

[7.4] Tai phién toa phuc thim, ngudi bao vé quyén va loi ich hop phap
cua nguyén don va nguoi dai di¢n theo uy quyen cua nguyén don de nghi Ho1
dong xét xtr thu thap tir Van phong biang ky dat dai cac thong tin Ve viéc cong
nhan dién tich theo quy dinh phap luat dbi vai cac can ho chung cu sé 28.04 (ma
can A28.01) va 28.02 (mé cin ho C28.01), cy thé: Dién tich hd boi, san vuon
ctia ca 02 can ho c6 du diéu kién dé duoc xem 1a phan “Dién tich sir dung cin ho
hodc phan dién tich khac trong nha chung cu thudc s¢ hiru riéng cia chi so hiru
nha chung cu” theo quy dinh tai khoan 2 Piéu 101 Luat nha & 2014 hay khong?;
Dién tich cin ho (thong thuy) cia ca 02 can ho co du diéu kién dé dugce xem la
phén “Dién tich st dung can hd hoac phén dién tich khac trong nha chung cu
thudc s& hiru riéng cua cha s¢ hitu nha chung cu” theo quy dinh tai khoan 2
Diéu 101 Luét nha ¢ nam 2014 hay khong? Thu thap tir Vin phong ding ky dat
dai va N hd so cép Giéy chirg nhan cua can hg 28.04 (ma cidn hd A28.01) va
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thong tin/ban sao cac Gidy chirg nhan ciia cic can ho tai The N ¢6 thiét ké k¥
thuat twong tu 02 can hd cua 6ng Jonah vaba P, cu thé 1a can ho sb 28.01 va can
ho 28.03 tai tang 28, 29. Hoi dong xét xir nhan thiy, nhu da nhan dinh & trén,
viéc cac bén thoa thuan trong hop ddng mua ban 1a hoan toan ty nguyén, viéc
cap Gidy ching nhén dbi véi cac can ho néu trén 1a do co quan nha nudc co
tham quyén cap theo quy dinh phép luat tai thoi diém cap glay Khi ban giao can
ho phia bi don d ban giao ding dién tich nhu ban v& thiét ké va hop déng mua
ban, chimg to bi don khong vi pham hgp dong, khong giao thiéu dién tich.
Trong vu an nay, Hoi dong xét xir dang xem xét c6 hay khong c6 15i ctia bi don
trong viéc cap Gidy ching nhén c6 chénh léch dién tich. Do d6 nhu da phan tich
& trén du khi duoc cap Giay ching nhan dién tich ¢6 chénh léch thi nguyén nhan
dan dén viéc co chénh léch nay khong phai 16i do phia bi don. Bén canh do,
nguyén don yéu cau thu thap thong tin/ban sao cac Gidy ching nhan cia cic cin
ho tai The N ¢6 thiét ké k¥ thuat twong tu 02 can hd cta 6ng Jonah va ba P, cu
thé 13 can ho s6 28.01 va can ho 28.03 tai ting 28, 29 13 khong thudc pham vi
giai quyét trong vu an. Do d6, Hoi dong xét xir khong c¢6 can ctr xac minh, thu
thap thém tai liéu chirng ¢t nhu nguyén don yéu cau.

Ngoai ra, nguyén don con yéu cau Toa an thu thap Hop dong mua ban
mau ciia The N tir Cyc canh tranh va Bao vé ngudi tiéu dung va N. Nhan thay
theo trinh tu thue hién dang ky hop ddng mau tai Cuc quan 1y canh tranh va bao
v¢ nguol tiéu dung 1a mot thu tuc cong khai. Ngoai ra, cac bén ky hop dong mua
ban 1a hoan toan tu nguyén, hiéu rd quyen va nghia vy cua minh trong hop dong
va déd ky bién ban ban giao can ho day du theo noi dung hop dong da giao két.
Do do viéc yeu cau Toa an tién hanh thu thap cic mau hop dong nay la khong
can thiét.

[7.5] Xét yéu cau khai kién bd sung ciia ba Nguyén Minh P vé viée yéu
cau cong ty N phai bdi thudng thiét hai cho ba P 6 tién 4.772.084.035 (Bén ty,
bay tram bay muoi hai tridu, khong trim tdm muoi bén ngan, khong trim ba
muoi 1am) dong va tién 1ai phat sinh tir ngay 11/5/2020 tinh dén ngay 17/9/2020
la 168.657.217 (Mot tram sau muoi tam triéu, sau trdm ndm muoi bay ngan, hai
tram muoi bay) dong, tong cong la 4.940.741.252 (Bon ty, chin tram bén muoi
tri¢u, bay trim bon muoi mét ngan, hai trim nim muoi hai) dong nhu sau:

Ngay 04/5/2020 ba P va éng Jonah cung ky thoa thuan dit coc dé dam bao
vigc giao két va thuc hién chuyén nhuong ddi véi can ho sb A28.04 tai t?mg 28
toa nha A thudc khu du an nha ¢ cao tang N va Ch6 dé xe 6 10 tai L1 — 034 va L1
- 035, tang 1, dy 4n Nasim tai s6 30, duong sd 11, phuong TD, Quan 2, gia
chuyen nhu’(mg 1a 45.000.000.000 ddong, khoan tién dit coc 1a 4.500.000.000
dong. Ngay 11/5/2020 cac bén ky Bién ban thanh 1y thoa thuan dat coc véi 1y do
1a cong ty N thong bao két qua xin cdp Gidy chimg nhan quyén s hitu cin ho
A28.04 12 312,6 m* chénh léch so v&i dién tich trong hop ddng mua ban 1a 77,19
m?, do d6 cic bén khong déng v tiép tuc thyc hién thda thuan dat coc ngay
04/5/2020, cing ngay ba P hoan tra lai s6 tién nhan dit coc 4.500.000.000 dong
cho ba H2 thong qua hinh thirc chuyén khoan tai Ngan hang TMCP Dai Ching
Viét Nam.
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Cép so tham nhan dinh viéc ky thda thudn dat coc ngay 04/5/2020 va Bién
ban thanh 1y thoa thuan dit coc ngay 11/5/2020 déu 1a y chi va su tu nguyén cia
ba P va ba H2. Khi ky thoa thuan dit coc cin ho A28.04 chua duoc cap Gidy
chtirng nhan quyén s hiru can hog, can h dang tranh chép tai Toa an. Viéc cac
bén ky Bién ban thanh 1y ngay 11/5/2020 1a do sy théng nhat giita ba P va ba
H2, ba P cho rang do 13i cua cong ty N vé viéc dién tich dugc cip trong Gidy
chimg nhan quyén s hitu khéng diing vai dién tich mua ban 13 khong ¢6 can ctr.
Boi 18, Cong ty N dé thuc hién ding nghia vu cua minh trong ban giao can ho
cho ba P dung voi dién tich hai bén thoa thuan trong hop dong mua ban va céc
phu luc hop dong. Nhan thay, nhan dinh néu trén clia cap so tham 1a c6 can ctr vi
tai thoi diém nhén coc va thanh 1y thoa thudn coc thi can ho A28.04 chua dugc
cap Gidy ching nhan thi khong c6 can cur xac dinh dién tich dugc cap va dién
tich thuc té co chénh léch. Viéc dic coc giita ba H2 va ba P khong thong qua

cong ty N. Pong thoi nhu di nhan dinh & trén, vé dién tich dugc cap Gidy chimg
nh4n 14 bao nhiéu 1a do co quan nha nude c6 tham quyen quyét dinh. Ba P hi¢n
dang quan ly, s dung can hg, ba chi hoan tra lai tién coc cho ba H2 nén thuc té
khong c6 thiét hai phat sinh. Do do, yéu cau khoi kién b6 sung cia ba P 1a
khong c6 cin ct chip nhan. Thiét hai ma ba P yéu cu cong ty N phai bdi
thudong do chénh 1éch gia ciing khong do 18i ciia Cong ty N nén cin cir Didu 584
Bo luat dan sy 2015, khong co can cir phat sinh trach nhiém boi thuong thiét hai
ctiia Cong ty N d6i véi ba P.

[8] Xét, 10i trinh va yéu cu ciia nguoi bao vé quyén va lgi ich hop phép
ciia nguyén don khong phu hop voi nhan dinh néu trén nén Hoi dong xét xur
khong chap nhan.

[9] Xét, 10 trinh va yéu cau ciia ngudi bao vé quyén va loi ich hop phép
cua bi don phu hop v6i nhan dinh néu trén nén Hi dong xét Xt ¢6 co s& chap
nhan.

[10] Nguyén don khang cdo nhung khong cung cap dugc ching ctr ching
minh cho yéu céu khang cao cua minh la c6 can ctir nén Hoi dong xét xur khong
chap nhan khang cao cua nguyén don.

[11] TU nhiing phan tich néu trén, tai phién toa dai dién Vién kiém sat
nhan dan Thanh phé H6 Chi Minh dé& nghi Hoi dong xét xtr khong chap nhan
khang cdo nguyén don, giit nguyén an so tham. Xét dé nghi cta dai dién Vién
kiém sat 14 phu hop véi nhan dinh trén nén chap nhan.

[12] Cap so tham co sai sot ddi v6i dién tich cin ho s6 A28.04 (mi cin
A28.01) tai phan quyét dinh cia ban 4n so thidm va c6 sy nham 1an trong ghi
nhan 4n phi dan sy so thim ma 6ng Jonah Shahn L phai chiu. Xét nhiing sai sot
néu trén chi 1a do nham 1an vé sb li€u nén Ho1 déng xét xtr diéu chinh lai cho
dung. Cu thé, dién tich can ho sb A28.04 (mi can A28.01) 1a 389,79 m*; Ong
Jonah Shahn L phai chiu 4n phi 1a 116.980.249 dong.

[13] An phi dan su so thim: Ong Jonah Shahn L va ba Nguyén Minh P
phai chiu an phi theo quy dinh cta phép luat d61 voi yéu cau khong dugc chap
nhan.
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~[14] An phi dan sy phuc tham: Khang céo cia nguyén don khong dugc
chap nhan nén nguyén don phai chiu an phi dan sy phuc tham.
Vi cac 1@ trén,
QUYET PINH:
- Can ctr khoan 1 Piéu 308 Bo luat td tung dan sy nam 2015;

- Cén cir Khoan 3 Piéu 26, diém a Khoan 1 Diéu 35, diém a Khoan 1
bicu 39, bicu 147, diém b Khoan 2 biéu 227 B luat To6 tung dan sy 2015;

- Can ctt Diéu 9, 100, 101 Luat Nha & ndm 2014;

- Can ctr Thong tu sb: 33/2017/TT-BTNMT ngay 29/9/2017;

- Cian clr Nghi quyét s6 326/2016/UBTVQH14 ciia Uy ban Thuong vu
Quoc Hoi ngay 30/12/2016 cua Uy ban Thuong vu Qudc hoi quy dinh vé mirc
thu, mién, giam, thu, ndp, quan 1y va st dung an phi va 1€ phi Toa an.

Kh6ng~chép nhén toan bo khang cao cua nguyén don - 6ng Jonah Shahn L
va ba Nguyén Minh P, gitr nguyén ban an so tham s6 51/2020/DSST ngay
18/9/2020 ctiia Toa an nhan dan Quan 2.

Khong chap nhan toan bd yéu cau khai kién ciia 6ng Jonah Shahn L vé
viéc:

1.1. Bugc Cong ty TNHH N JV phai thanh toan tién 13i do cham ban giao
can ho so tién 2.647.083.756 dong.

~ 1.2. Buge Cong ty TNHH N JV thyc hién dang hop ddng vé viéc ding ky
cap Gidy chimg nhan quyén so hiru ghi nhan dung dién tich su dung can ho
trong Hop dong 1a 435,43 m’, trudong hop Giay ching nhan dugc cap thé hién
nho hon thi Cong ty N phai thanh toan s6 tién 6.333.165.209 dong.

1.3. Bugc Cong ty TNHH N JV phai thanh toan lai S}lét cham tra d6i véi
khoan tién 6.333.165.209 dong la 10%/nam tinh tir ngay cap Gidy chung nhan
quyén so hitu cho dén ngay cong ty Nasim hoan thanh nghia vu thanh toan.

2. Khéng chap nhén toan bd yéu cau khoi kién cia ba Nguyén Minh P vé
viéc:

2.1 Bugce Cong ty TNHH N JV phai thanh toan tién 13i do cham ban giao
can ho so tién 7.193.086.292 dong.

2.2, Bugc Cong ty TNHH N JV thuc hién ding hop ddng vé viéc dang ky
cap Gidy chung nhan quyén s¢ hiru ghi nhan dung dién tich sir dyng can ho
trong Hop dong 1a 389,79 m’, trudng hop Gidy ching nhan duoc cap thé hién
nho hon thi Cong ty N phai thanh toan so tién 6.843.899.428 dong.

2.3. Bugc Cong ty TNHH N JV phai thanh toan lai S}lét cham tra d6i véi
khoan tién 6.843.899.428 dong la 10%/nam tinh tir ngay cap Gidy chung nhan
quyén so hitu cho dén ngay cong ty Nasim hoan thanh nghia vu thanh toan.
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3. Khong chap nhan yéu cau khoi kién bd sung cia ba Nguyén Minh P vé
viéc budc Cong ty TNHH N JV phai boi thudng thiét hai cho ba P sb tién
4.772.084.035 (bdn ty, bay trim bay muoi hai triéu, khong trim tAm muoi bon
ngan, khong trim ba muwoi 1im) dong va tién 14i phat sinh 13 168.657.217 (mot
trdm sau muoi tam triu, sau tram nam muoi bay ngan, hai tram muoi bay)
dong, téng cong la 4.940.741.252 (bdn ty, chin trim bén muoi triéu, bay trim
bbén muoi mdt ngan, hai trim ndm muoi hai) dong.

4. V& an phi dan su so tham:

Ong Jonah Shahn L phai chiu an phi 13 116.980.249 (Mot traim muoi sau
triéu, chin trdm tdm muoi ngan, hai tram bdn muoi chin) déng. C)ng Jonah da
nop tam tng an phi s6 tién 42.470.838 (bon muoi hai tridu, bdn trim bay muoi
ngan, tim trim ba muoi tam) dong theo Bién lai thu tién tam Gng an phi sd
AA/2017/0016907 ngay 03/10/2019 ctua Chi cyc Thi hanh an dan sy Quan 2
(nay 12 Chi cuc Thi hanh 4n dan sy thanh phd Thu Puc), nhu vdy 6ng Jonah
Shahn L con phai ndp sb tién 1a 74.509.411 (bay muoi tu triéu, ndm trim 1& chin
ngan, bon trim mudi mot déng) dong.

Ba Nguyén Minh P phai chiu an phi 1a 126.977.727 (Mot trdm hai muoi
sau triéu, chin tram bay muoi bay ngan, bay tram hai muoi bay) dong. Ba P da
nop tam tng an phi s tién 57.173.282 (Nam muoi bay triéu, mot tram bay muoi
ba ngan, hai trim tdm muoi hai) ddng theo Bién lai thu tién tam tmg an phi sd
AA/2017/0016908 ngay 03/10/2019 cua Chi cyc Thi hanh an dan sy Quén 2
(nay la Chi cyc Thi hanh an dan sy thanh pho Thu Durc) va s6 tién la 56.395.848
(N am muoi sau triéu, b? tram chin muoi l:Zlm ngan, tdm tram bon muoi tam)
dong theo Bién lai thu tién tam ing an phi s0 AA/2018/0027653 ngay 09/6/2020
cua Chi cuc Thi hanh 4n dan sy Quéan 2 (nay la Ch1 cuc Thi hanh an dan su
thanh pho Thu Dirc). Nhu vay, ba P con phai ndp so tién la 13.408.597 (Muoi ba
triéu, bon tram 1¢é tdm ngan, ndm tram chin muoi bay) dong.

Céc duong su con lai khong phai chiu an phi.

5. An phi dan su phuc tham:

Ong Jonah Shahn L phai chiu an phi dan sy phuc tham 300.000 dong (Ba
tram ngan dong) dugc trir vao sé tién tam Gng an phi di ndp theo Bién lai sd
0028031 ngay 12/10/2020 cua Chi cyc Thi hanh an dan sy Quén 2 (nay la Chi
cuc Thi hanh an dan sy thanh ph6 Thu Ditrc), 6ng Jonah Shahn L da ndp du an
phi phuc tham.

Ba Nguyen Minh P phai chiu an phi dén sy phic tham 300.000 dong (Ba
tram ngan dong) duoc trir vao sb tién tam ung an phi da ndp theo Bién lai s6
0028030 ngay 12/10/2020 cua Chi cyc Thi hanh an dan sy Quén 2 (nay la Chi
cuc Thi hanh an dan sy Thanh pho Thu Dtic), ba P da ndp du an phi phic tham.

Céc bén thi hanh tai co quan Thi hanh 4n dan sy c6 thim quyén.

Truong h()}) be:m an duogc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh

an dan su (stra 461 bo sung nam 2014) thi nguo1 dugce thi hanh an dan sy, nguoi
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phai thi hanh 4n dan sy c6 quyén thoéa thuan thi hanh 4n, quyén yéu cau thi hanh
an, tu nguyén thi hanh 4n hodc cudng ché thi hanh an theo quy dinh tai cac diéu
6,7, 7a, 7b va 9 Luat Thi hanh an dan su (sira d6i bd sung nam 2014); thoi hiéu
thi hanh an duogc thuc hién theo quy dinh tai diéu 30 Luat Thi hanh 4n dan sy
(stra d6i bd sung nam 2014).

Ban an phiic tham c6 hiéu lyc phép luat ké tir ngay tuyén an.

Noi nhan: TM. HQI PONG XET XU PHUC THAM

-TAND tf'{i cao; THAM PHAN - CHU TQA PHIEN TOA
-TAND cap cao tai TP.HCM;

-VKSND TP.HCM;

-TAND thanh phé Tha Puc;

-Chi cuc THADS thanh phé Thu Brc;

-Cac duong su;
-Luu (T 20). Phung Van Hai
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