TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Péc lap - Tu do - Hanh phiic

Ban 4n s6: 908/2017/DS-PT
Ngay 27 -9 - 2017

V/v tranh chap lién quan dén yéu cau
tuyén bd vin ban cong ching vo hiéu.

o NHANDANH
TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic thim gom c6:

Tham phén - Chii toa phién toa: Ba Trinh Thi Anh

Cdc Tham phan: Ong Luu Truong Sanh

Ba Nguyén Thi Thu Hang

- Thuw ky phién toa: Ong Bui Ngoc Khanh Hoang — Thu ky Toa an, Toa an
nhan dan Thanh phé H6 Chi Minh.

- Dgi di¢n Vign Kiém sdit nhan dan Thanh phé Ho Chi Minh tham gia
phién toa: Ong Huynh Duy Diing - Kiém sat vién.

Ngay 27 thang 9 nam 2017 tai Phong x{r &n dan su - Toa 4n nhan dan Thanh
phd H6 Chi Minh xét xtr phic thdm coéng khai vu an thu 1y s6 344/2017/TLPT-DS
ngay 16 thang 08 nam 2017 vé tranh chip lién quan dén yéu cau tuyén bd vin ban
cong ching vo hiéu.

Do ban 4n dan sy so tham s6 1212/2017/DS-ST ngay 04 thang 7 ndm 2017
cua Toa an nhan dan Quan N, Thanh pho H6 Chi Minh bi khang cao.

Theo Quyét dinh dua vu an ra xét xir phiic tham sé 1922/2017/QP-PT ngay
29 thang 8 nam 2017 gitra cac duong su:

1. Nguyén don: Ba Pham Bich Lan A, sinh nam 1972;
Dia chi: duong N1, Phuong D2, quan R, Thanh phé HO Chi Minh;

Ngueoi dai dién hop phap cia nguyén don: Ong Pham Vin B, sinh ndm 1985
— Dia chi: Buong A1, Khu pho A2, phuong A3, quan O, Thanh phd H6 Chi Minh.

La nguoi dai dién theo uy quyén (Gidy ty ql}yén, lap ngay 02/7/2015 tai Van
phong Cong ching P, s6 cong ching 016173, Quyén s6 07).

2. Bi don: Van phong Cong ching C.
Tru s¢: duong B1, phuong B2, Quéan N, Thanh phé HO Chi Minh.
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Ng,u’a‘i dai dién hop phap cua bi don: Ba HO Thi Trac D, sinh nim 1987 —
bia chi: ap Cl1, xa C2, huyén C3, tinh Q.

La nguoi dai dién theo Uy quyén (Gidy uy quyén s6 317/VPCCGD ngay
01/9/2017 1ap tai Van phong Cong chirng C).

3. Nguoi ¢6 quyén loi, nghia vu lién quan:

3.1. Ba Nguyén Bich E, sinh nim 1950;

3.2. Ong Pham Thai G, sinh nam 1971;

Cung dija chi: duong D1, Phuong D2, Quan S, Thanh phd H6 Chi Minh.

3.3. Ba Ton Bich H, sinh nam 1969;

Dja chi: duong E1, phuong E2, quan R, Thanh phé H6 Chi Minh.

Nguoi dai dién hop phdp cua ba H.: Oqg Mai Van I, sinh nam 1984 — Dia
chi: duong K1, phuong K2, quan O, Thanh ph6 H6 Chi Minh.

La nguoi dai dién theo uy quyen (Gidy ty quyén lap ngay 03/11/2016 tai

Vin phong coéng chimg T, sé cong chimg 010967, quyén sé 11TP/CC-
SCC/HbGD).

3.4. Ba Duong Ngoc K, sinh nam 1982;

Dia chi: dudng L1, Phudng L2, Quan S, Thanh phé H6 Chi Minh.

Nguoi dai dién hop phap cua ba K: Ba Pham Thi L, sinh ndm 1953 — Dia chi:
duong L1, Phuong L2, Quan S, Thanh phd H6 Chi Minh.

La nguoi dai dién theo uy quyén (Gidy uy quyen 1ap ngay 10/11/2016 tai
Phong cong chig U, s6 cong ching 25120, quyén s6 11).

4. Nguoi khang cao: Van phong Cong chimg C — Bi don.
NOI DUNG VU AN

Nguyén don — Ba Pham Bich Lan A c6 6ng Pham Vin B la nguoi dai
dién theo ity quyén trinh bay:

Can nha s6 192/16, duong M1, Phuong D2, Quan S, Thanh phé H6 Chi
Minh thudc quyén s& hitu ctia 6ng Pham Thai M va ba Nguyén Bich E theo Gidy
chting nhan quyén sir dung dat s6 AH 010522, s6 vao sd6 H03241 do Uy ban nhan
dan Quan S, Thanh phé HO Chi Minh cap ngay 06/12/2006, trudc ba ngay
21/12/2006; ong M va ba E c¢6 hai con chung l1a ba Pham Bich Lan A va 6ng Pham
Thai G.

Ngay 17/9/2008, ong M chét, ngay 07/6/2012 ba E 1am to tudng trinh vé
quan hé nhan than cua 6ng M, ndp hd so khai nhan va phan chia di san tai Van
phong Cong chung C nhung khong khai ba Lan A 1a con cia 6ng M. Ngay
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09/6/2012, Van phong Cong ching C c6 Thong bao khai nhan di san thira ké sd
245/TB-CCGD gui Uy ban nhan dan Phuong D2, Quén S, Thanh phd HO Chi Minh
dé niém yét va ngay 10/7/2012, Van phong Cong ching C da ching nhén Van ban
khai nhan va thoa thuin phan chia di san sb coéng chimg 014457, quyén sé:
03TP/CC-SCC/CK véi ndi dung: Ba E va ong G 14 nhing nguoi thira ké theo phép
luat ciia 6ng M; di san thira ké 1a phan quyén sir dung dat ctia 6ng M tai thira dat so
39, to ban d6 s6 18/BDPDC P3/Q5, dia chi: 192/16 M1, Phudong D2, Quén S, Thanh
ph6 Hb Chi Minh theo Gidy chiimg nhan quyén sir dung dat s6 AH 010522, sb vao
s6 H03241 do Uy ban nhan dan Quan S, Thanh phé H6 Chi Minh cip cho dng M
va ba E ngay 06/12/2006, trudc ba ngay 21/12/2006; Ong G tu nguyén ting cho
toan bg va khong diéu kién phﬁn tai san minh duoc thira ké tu ong M cho ba E; Ba
E ddng y nhan phan tai san do dong thira ké khac tang cho.

Ngay 02/8/2012, Van phong Dang ky quyén s dung dat Quan S cap nhat tén
ba E trén trang 4 Gidy chtng nhan quyén st dung dat so6 AH 010522, so vao s
H03241 do Uy ban nhan dan Quan S, Thanh phé H6 Chi Minh cip ngay
06/12/2006.

Ngay 05/8/2013, ba E ban can nha trén cho ba Duong Ngoc K va ngay
11/9/2013, Uy ban nhan dan Quan S, Thanh ph6 Hb Chi Minh da cap Glay ching
nhan quyén st dung dat, quyén s& hitu nha & va tai san khac gan lién véi dat s6 BD
598893, s6 vao so CH08948 cho ba K.

Ngay 27/10/2014, ba K ban nha lai cho ba Ton Bich H va ngay 12/12/2014,
Vian phong Pang ky quyén st dung dat Quén S cap nhat tén ba H 1a nguoi so hitu
nha.

Khi Iam thu tuc khai nhan va thoa thuan phan chia di san, ba E va ong G
khong khai ba A 1a con cia 6ng M 1a trai phap luat da gay thiét hai cho ba A, nén
ba A khai kién yéu cau Toa an tuyén bd Van ban khai nhan va théa thuan phan chia
di san do Vin phong Cong chimg C chimg nhan sé cong chimg 014457, quyén sb:
03TP/CC-SCC/CK ngay 10/7/2012 1a v6 hiéu vi bo sot nguoi thira ké theo phap
luat.

Bi don — Vin phong Cong ching C c¢6 ba Ho Thi Triic D 1a nguoi dai
dién theo iy quyén trinh bay:

Pau thang 06/2012, Van phong Cong chimg C tlep nhan hd so cua ba
Nguyén Bich E yéu cau khai nhan di san d6i v6i phan quyén sé hiru ctia 6ng Pham
Thai M chét ngay 17/9/2008. Theo tudong trinh cta ba E thi ba va ong M 1a vo
chdng c6 01 ‘ngudi con la 6ng Pham Thai G, cha me 6ng M déu chét trude ong M
khong c6 gidy chung tir. Dya trén nhimng g1ay to' lién quan do ba E cung cap, Vin
phong Cong chimg C nhan thdy du co s¢ dé thuc hién hd so cong ching theo yéu
cau cua ba E.



Ngay 09/6/2012, Van phong Cong ching C c6 Thong bao khai nhdn di san
thira ké s6 245/TB-CCGP giri Uy ban nhan dan Phuong D2, Quan S, Thanh phd
H6 Chi Minh thuc hién viéc niém yét theo quy dinh cua phap luat. Trong thdi han
30 ngay niém yét, Van phong Cong chimg C khong nhan duoc bét cir khiéu nai hay
phan hoi nao nén ngay 10/7/2012, Vin phong Cong chung C da cong chimg Vin
ban khai nhan va thoa thuan phan chia di san sd cong ching 014457, quyén so:
03TP/CC-SCC/CK.

Vin phong Cong chimg C khang dinh d3 tuan thi cdc quy dinh cta phap
luat, viéc cong chimg giao dich noi trén 1a hoan toan khach quan, ding phép luét,
khong vi pham dao ditc nghé nghiép; cac bén tham gia giao dich hoan toan ty
nguyén, khong bi ép budc va c6 cam két tu chiu trach nhiém trudc phap luat vé
nhiing ndi dung yéu cau khai nhan di san.

Nguoi cé6 quyén loi, nghia vu lién quan 13 ba Nguyén Bich E trinh bay:

Ba va 6ng Pham Thai M 1a vo chéng c6 02 con la Pham Thai G va Pham
Bich Lan A; 6ng ba c6 tai san chung la can nha s6 192/16 M, Phuong D2, Quan S,
Thanh phé Ho Chi Minh. Ong M chét nim 2008, _do ba A di khoi nha tir ndm 2001
chi lién lac véi gia dinh qua dién thoai, nén khi can ban nha chia thira ké, ba c6 goi
dién cho ba A thuong lugng nhung ba A khong dong ¥; vi ba thiéu ng va khong
hiéu phap luat nén khi Iam thu tuc khai nhan di san thura ké cua ong M tai Phong
Cong chung C, ba chi khai con trai 12 6ng G dang ¢ chung nha véi ba dé hoan tat
thu tuc khai nhan di san, ban nha tra ng va chira bénh. Ba da ban nha cho ba Duong
Ngoc K véi gia 1.840.000.000 dong, ba sir dung tién ban nha dé tra ng va 1am an
nhung bi gat. Ba khong dong ¥ hay vin ban khai nhan va thoa thuan phan chia di
san theo yéu cau cia ba A vi Van phong Cong ching C, ba K va ba H khong ¢6 15i.
Ba dong ¥ tra s6 tién ma ba A dugc huong thira ké 13 300.000.000 dong nhung hién
nay ba khong c6 kha nang.

Nguoi c6 quyén loi, nghia vu lién quan I3 6ng Pham Thai G trinh bay:

Ong x4c nhan cha 6ng 1a 6ng Pham Thai M chét nim 2008 va me 1a ba
Nguyén Bich E, hai ngudi con ¢6 01 nguoi con 1a ba Pham Bich Lan A. Vi ba A
khong c6 mét ¢ nha nén ong va ba E khong khai tén ba A khi khai nhén di san thira
ké cua 6ng M tai Phong Cong chung C. Péi véi yéu cau khoi kién cua ba A ong
khong c6 ¥ kién, dé nghi Toa an giai quyét theo quy dinh phap luat.

Nguwoi co quyen lgi, nghia vu lién quan la ba Duwong Ngoc K c6 ba Pham
Thi L 1a ngwoi dai dién theo Gy quyén trinh bay:

Ngay 06/7/2013, ba ¢6 mua cin nha sd 192/16, duong M1, Phuong D2,
Quén S, Thanh phd HO Chi Minh cta ba E voi gia 1. 840.000.000 dong va da dugc
Uy ban nhan dan Quan S, Thanh ph6 H6 Chi Minh cap Gidy ching nhén quyén sur
dung dat, quyén so hitu nha ¢ va tai san khic gin lién véi dat sé6 BD 598893, sb
vao s6 CH08948 ngay 11/6/2013. Ngay 30/9/2014, ba di ban cin nha nay cho ba
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Ton Bich H véi gia 1.815.000.000 dong. Ba nhan thiy viéc mua ban can nha nay I
hoan toan hop phap va khong dong y voi yéu cau khaéi kién ctia ba A.

Ngudi c6 quyén loi, nghia vu lién quan la ba Ton Bich H c¢6 ong Mai
Van I 1a nguwoi dai dién theo iy quyén trinh bay:

. Ba H mua cin nha s6 192/16, duong ‘Ml, Phuong D2, Quén S, Thanh phé
HO6 Chi Minh cta ba K gia 1.815.000.000 dong va da dang b sang tén hop phap;
do d6 ba H khong dong y vaoi yéu cau khoi kién cua ba A.

Tai Ban dn so tham sé 1212/2017/DS-ST ngay 04 thang 7 nam 2017 cua Toa
dn nhdn dan Quan N, Thanh pho Ho Chi Minh da tuyén xw nhu sau:

1. Chdp nhdn yéu cdu ciia Neuyén don;

Tuyén bo Vin ban khai nhdn va théa thudn phdn chia di san gitta ba Nguyén
Bich E va ong Pham Thai G do Van phong Cong ching C chimg nhdn theo s6 cong
chitng 014457 Quyén so 03 TP/CC-SCC/CK ngay 10/7/2012 la giao dich dan sw vo
hiéu.

2. Phong Céng chimg C phdi chiu dn phi dén sy so tham la 200.000 dong:

Hoan lai c}‘zo ba Pham Bich Lan A tién tam ung an phi dan su so tham da
nop la 200.000 dong theo bién lai so 06026 ngay 05/12/2014 cua Chi cuc Thi hanh
an dan sw Quan N, Thanh pho Ho Chi Minh.

Ngoai ra, ban dn so tham con tuyén vé quyén khdng cdo cia cdc dwong sir
ciing nhw cdac quy dinh vé thi hanh an dan su.

Ngay 19/7/2017, bi don la Van phong Cong chung C c6 don khang céo
toan by ban an so tham.

Tai phién toa phuc tham:

Nguyén don khong rat don khai kién, bi don khong rat don khang cao. Cac
duong su khong tu thda thuan voi1 nhau vé viée gidi quyét vu an.

Bi don la Véan phong Coéng chung C (c6 ba Hb Thi Truc D dai dién theo
iy quyén) trinh bay yéu cau khang cdo nhu sau:

- Bj don khong dong ¥ voi phan nhan dinh ciia ban an so thérr} vé thu tuc
cong chung Van ban khai nhan va thdéa thuan phan chia di san khi cho rang:

+ Bi don khong 1am hét trach nhiém khi khoéng yéu cau ba E cung cdp ban
sao ho khau cii hodc dén co quan cong an dé xac minh sd luong nguoi co trong ho
khau va mdi quan hé véi ong M;

+ Bi don khong niém yét Thong bao khai nhan va thoa thuan phan chia di
san khi chirng nhan Van ban khai nhan va thoa thuan phan chia di san. Céc phén
nhan dinh nay khong phu hop vé6i quy dinh cta phéap ludt vé khai nhan di san thira



ké cling nhu muc dich, tinh than cta viéc niém yét doi véi tha tuc khai nhan di san,
thoa thudn phan chia di sén, boi 1&:

+ Khi tiép nhan hd so khai di san thura ké, ngudi nhan di san phai xut trinh
cac glay td nhan than, cac gidy to xac dinh quan hé véi nguoi dé lai di san, vv..
Ho6 khau trong truong hop nay dé xac dinh noi thudng tri cia ngudi hudng di san,
khong nham xac dinh quan hé véi ngudi dé lai di san.

+ Muc dich cua viéc niém yét khi thuc hién hod so khai nhan di san, thoa
thudn phan chia di san 1a mot hinh thirc cong khai va xac minh: thong tin nguoi
chét, nhitng nguoi dugc hudng di san thira ké, di san thira ké, nghia vu tai san do
nguoi chét dé lai, dja chi té chic hanh nghé cong ching tiép nhén khiéu nai, t6 céo
c¢6 lién quan dén khai nhan di san thira ké dé nham tranh truong hop sot thua ké,
phat hién tranh chap lién quan den quyén thira ké, di san thura ké dé kip thoi giai
quyét cac tranh chap, khiéu nai vé nguoi thira ké, quyen hudng di san thira ké, di
san thtra ke,...Tuy nhién, da hét thdi han niém yet theo luat dinh nhung bi don
khong nhan dugc bat ky phan hoi ndo vé viée bo sot thira ké tir cac ca nhan, t6 chirc
lién quan. Viéc cac d@)ng thira ké nhan di san hodc thoa thuin nhuong/tang cho
phan di san duogc huong cua cac dong thira ké c6 thé thay doi trude, trong, sau thoi
gian niém yét, 46 1a quyén dan su cia cac dong thira ké, khong phai 1a muc dich
ctia viéc niém yét hudng toi va cling khong anh huong dén ban chit cia viéc niém
yét, nén khong can phai niém yét lai.

+ Trong Thong bao khai nhan di san s 245/TB-CCGb ngay 09/6/2012, Uy
ban nhén dan Phuong D2, Quén S xac nhén rang da tiép nhan viéc niém yét tir
ngay 09/6/2012, nén viéc an so tham cho rang Uy ban nhan dan Phuong D2, Quan
S chi x4c nhan c6 nhan thong bao, khong xac nhan da niém yét 1a khong phu hop.

- Ban 4n so thim budc bi don chiu an phi dan su so tham 200.000 d@)ng la
khong c6 co so, vi bi don da lam hét trach nhiém, lam ding va dﬁy du cac thu
tuc theo phap luat quy dinh; viéc bo sot thira ké 1a 16i cua nguoi khai nhan di san
¢ tinh gidu, bi don khong c6 16i. Ngudi ¢o 16i 1am cho van ban khai nhan va
thoa thuan phan chia di san s6 014457 ngay 10/07/2012, bi v0 hiGu s€ 1a nguoi
phai chiu an phi so tham. Tt phan tich trén, bi don yéu ciu cap phuc tham sua
phan nhéan dinh cta ban an so thim va tuyén bi don khong phai ndp tién an phi
dan sy so tham.

‘ Nguyén don la ba Pham Bich Lan A uy quyén cho 6ng Pham Vin B dai dién
deé nghi gilt nguyén ban an so tham.

Nhiing nguoi c6 quyén loi va nghia vu lién quan:

- Ba Duong Ngoc K uy quén cho ba Pham Thi L dai dién giir nguyén ¥ kién
nhu ba da trinh bay tai cap so tham va khong trinh bay thém.

- Ba Nguyén Bich E c6 don xin ving mit.



- Ong Pham Théi G, ba Ton Bich H (ba H ty quyén cho 6ng Mai Van I dai
dién) da duoc tong dat hop 1& nhung vang mat khong co 1y do.

Pai dién Vién Kiém sat nhan dan Thanh phé HO Chi Minh 6ng Huynh Duy
Diing — Kiém sat vién phat biéu: Tham phan va Hoi dong xét xtr thuc hién dung céac
quy dinh ctia B¢ luat t6 tung dan su. Cac duong su chap hanh dung phép lut.

Vé hinh thtc: Pon khang cdo cia bi don — Van phong Cong chiung C lam
trong thoi han luat dinh, nén chép nhan.

Vé ndi dung: Nha dat s6 192/16 M1, Phuong D2, Quan S, Thanh phé H6 Chi
Minh thudc s& hitu ctia ba Nguyén Bich E va 6ng Pham Thai M. Ong M chét khong
dé lai di chiic nén di san ctia 6ng M trong cin nha nay dugc chia thira ké theo phap
luat cho hang thira ké thir nhat ctia 6ng M goém ba E, 6ng G va ba Lan A. Tuy
nhién, khi tién hanh thu tuc khai nhan va phan chia di san thira ké, ba E da ¢6 tinh
bo sot ba Lan A. Day 14 16i ctia ba E 1am cho viin ban khai nhan va phan chia di san
thira ké cta ong M v0 hiéu, nén ban an so tham tuyén bd van ban nay vo hiéu 1a c6
can ctr. P6i v6i yéu cau khang cao cua bi don v€ nhan dinh cua ban an so tham, xét
thay d6i v6i nhan dinh vé viéc Vian phong Cong chimg C phai yéu ciu ba E cung
cap ho khau cii 1a khong dung, nhung nhan dinh nay ciing khong lam anh huong
dén noi dung va quyét dinh cta ban an so thdm. Vi vay, Vién klem sat nhan dan
Thanh phé H5 Chi Minh dé nghi Hoi ddng xét xir chap nhan yéu cau khang cdo cua
bi don, gilt nguyén ban an so tham.

NHAN PINH CUA TOA AN:

[1] V& hinh thire: Ngay 04/7/2017, Toa an nhan dan Quéan N, Thanh phé Ho
Chi Minh xét xtr so thAm vu 4n, bi don - Vin phong Cong ching C (c6 ong Pham
Vin Tau dai dién theo Gy quyén) c6 mat tai phién toa. Ngay 19/7/2017 bi don ndp
don khang c4do. Pon khang cdo cua bi don dugc ndp trong thoi han quy dinh tai
khoan 1 Piéu 273 cua Bo luat to tung dan sy, hop 1€ nén chép nhan.

Tai phién toa phuc tham, bi don khong bd sung thém tai li¢u, chung ctr nao
ching minh cho yéu cau khang c4do cua minh, nén Hdi dong xét xir phuc tham cén
ctr vao tai liéu, chung cur da thu thép tai cap so tham dé xét yéu cau khang cao cua
bi don.

[2] V& nodi dung: Xét yéu cau khang cdo cua bi don - Vin phong Cong
chimg C (c6 ba HO Thi Trac D dai dién theo oy quyén), vé viéc khong dong ¥ voi
phan nhan dinh ctia ban an so thim vé thu tuc cong chimg Vin ban khai nhin va
thoa thuan phan chia di san, khong dong ¥ ndp tién an phi dan su so tham, Hoi
ddng xét xtr thay rang:

- DBdi v6i yéu cau vé viée khong dong ¥ v6i phan nhan dinh cua ban an so
tham vé thu tuc cong chimg Vin ban khai nhan va thoa thuan phén chia di san:



Thir nhét, ban an so thim cho rang Vin phong Cong ching C khong 1am hét
trach nhiém khi khong yéu cau ba E cung cap ban sao ho khau cii hodc dén co quan
cong an dé xac minh sb luong ngudi co trong hd khau va mébi quan hé voi dong M.
Nhén dinh ndy cta ban an so tham 1a khéng pht hop v6i quy dinh cta phap luat,
boi 1€ theo quy dinh tai Nghi dinh sb6 75/2000/ND-CP ngay 08/12/2000 cua Chinh
Phii quy dinh vé cong chung, ching thuc, tai khoan 3 Diéu 7 quy dinh: “nguwoi yéu
cau céng chirng, chitng thue phdi xudt trinh di cdce gidy to can thiét lién quan dén
viéc cong ching, chimg thiee va phdi chiu trach nhiém vé tinh hop phdp cua gidy to
dé;...”; khoan 2 Diéu 52 quy dinh “...nguwoi yéu cdu cong chitng, chimg thie con
phdi xudt trinh gidy to dé chimg minh quan hé giita nguoi dé lai di san va nguoi
dwoc hudng di san theo quy dinh ciia phdp ludt vé thira ké, cé sw cam doan va chiu
trach nhiém vé viéc khéng bé sot nguoi thira ké theo phdp ludt, triv trieong hop
khong thé biét c6 nguoi khdc dwoc huwdng thira ké theo phdp ludt’. Nhu vay, ngudi
yéu cau cong ching Van ban khai nhén va thoa thuén phan chia di san ngay
10/07/2012 1a ba Nguyen Bich E phai c6 nghia vu xuat trinh day du cac gidy to can
thiét lién quan dén viéc cong ching van ban ndy; nhung ba E d3 cd tinh che gidu
mot dong thira ké ctia 6ng Pham Thai M d6 1a ba Pham Bich Lan A. Luat Cong
chting nam 2006 va cic van ban hudng dan thi hanh déu khéng quy dinh Vin
phong Cong ching trong trudng hop nay phai cé nghia vu xac minh cac dong thira
ké ctia nguoi dé lai di san. Vi vay, ba E 1 ngudi c6 16i trong viéc bo sot dong thira
ké di san ctia 6ng Pham Thai M, Vin phong Cong chimg C khong c6 15i trong viée
nay, nén khang cio ciia bi don d6i véi nhan dinh ndy ctia ban 4n so tham 14 c6 cin
clr nén chap nhan.

Thr hai, dbi v6i tht tuc niém yét Van ban khai nhan va thoa thuan phan chia
di san: Tai Nghi dinh s6 75/2000/ND-CP ngay 08/12/2000 ctia Chinh phu quy dinh
vé cong chimg, chimg thue ¢6 quy dinh vé thu tuc va ndi dung cong ching, ching
thyc van ban thoa thuan phan chia di san, van ban khai nhan di san. Pay 1a hai diéu
luat khac nhau, cu thé Piéu 52 quy dinh vé “Cong ching, ching thuc van ban thoa
thuan phan chia di san” va Diéu 53 quy dinh vé “Céng chung, ching thuc vin ban
khai nhan di san”. Tuy nhién, theo quy dinh tai khoan 3 Diéu 52, khoan 2 Piéu 53
ctia nghi dinh nay va muc 7, phan I cua Thong tu sé 03/2001/TT-BTP-CC ngay
14/03/2001 cia Bo truong Bo Tu phap huéng dan thi hanh Nghi dinh sd
75/2000/ND-CP thi: Viéc thoa thuan phan chia di san, viéc khai nhan di san theo
quy dinh tai Diéu 52 va Piéu 53 cua Nghi dinh s6 75/2000/ND-CP phai dugc niém
yét. Viéc niém yét do co quan coéng ching, chimg thyc thyuc hién tai tru s& Uy ban
nhan dan x4, phuong, thi trin (sau day goi 13 Uy ban nhan dan cp xi) noi thuong
trt, noi tam tra c6 thdi han hodc noi c¢6 bat dong san cia nguoi dé lai di san trong
thoi han 30 ngdy; Co quan cong ching, ching thyc phai cir ngudi truc tiép niém
yét, c6 su chung kién cta dai dién Uy ban nhan dan cép xa. Thang 6 nam 2012,
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Vin phong Cong chtng C tiép nhan ho so khai nhan di san thira ké ciia ba Nguyén
Bich E. Sau khi kiém tra cac gidy to, tai liéu do ba E cung cép, ngay 09/6/2012 Vin
phong Cong chimg C ban hanh Thong bao khai nhan di san thira ké s6 245/TP-
CCGD. Theo quy dinh cta phap ludt néu trén thi, co quan cong ching, chu’ng thuc
phai cir nguoi truc tiép nlem yét trong thoi han 30 ngay, c6 sy chimg kién cia dai
dién Uy ban nhan dan cdp xa. Theo cong vin s6 635/UBND ngay 21/9/2017 cia
Uy ban nhan dan Phuong D2, Quan S tra 101 van ban xac minh cta Toa 4n nhan
dan Thanh phé Ho Chi Minh thi, Uy ban nhan dan Phuong D2, Quén S tiép nhan
va thyc hién niém yét Thong bao khai nhan di san thira ké s6 245/TP-CCGP ngay
09/6/2012 ciia Vin phong Cong ching C tir ngay 09/6/2012 dén ngay 09/7/2012.
Nhu vay, viéc niém yét van ban khai nhan di san da thuc hién dung theo quy dinh
cua phap luat.

Ngay 10/7/2012, ba Nguyén Bich E 1ap phiéu yéu cau cong ching vin ban
khai nhan va thoa thuan phéan chia di san (but luc 254). Nhu vay, yéu ciu thoa
thudn phén chia di san ctia ba E 1a mot yéu cau mdi, phat sinh sau ngdy Vin phong
Cong ching C niém yét Thong bao sd 245, 18 ra Van phong Cong ching C phai
thue hién thu tuc niém yét theo quy dinh ctia phap luat d6i voi yéu cau méi ndy cia
ba E, sau khi hét thoi han niém yét moi chimg nhan vao vin ban thoa thuan phan
chia di san, nhung Van phong Cong chimg C lai khéng thuc hién viéc niém yét 1a
khong dung quy dinh cua phap luat. Vi vay, Hoi dong xét xir phiic tham khong co
can ct chip nhan yéu cau khang céo ndy ciia Van phong Cong chimg C.

- Bdi véi yéu cau khang cédo cua Vin phong Cong chimg C vé viéc khong
d@)ng y dong tién an phi dan sy so tham, vi bi don d3 lam hét trach nhiém, lam ding
va day du céc thu tuc theo quy dinh ctia phép luat, viéc bo sot thira ké 1a 1i cua
n‘gu’(‘)*i khai nhan di san cd tinh gidu, bi don khéng c6 18i, Hoi dong xét xtr thay
rang:

Can ctr cac tai liéu, chung cur co6 trong hd so vu 4n va 16i thira nhan cta ba
Nguyén Bich E, 6ng Pham Thai G thi: Cin nha s6 192/16 M1, Phuong D2, Quan S,
Thanh phé Hd Chi Minh trude day thudc quyén so hiru cua ba E va chong 13 6ng
Pham Thai M. Nam 2008, ong M chét khong dé lai di chiic. Ba E va 6ng M c¢6 hai
ngudi con 1a Pham Bich Lan A va Pham Thai G. Can ctr quy dinh tai diém a khoan
1 Piéu 675 va diém a khoan 1 Piéu 676 cta B luat Dan sy nam 2005 thi phan di
san cua 6ng M trong cin nha néi trén duoc chia thira ké theo phap luat cho hang
thira ké tht nhat ciia ong M gém ba Nguyén Bich E, ba Pham Bich Lan A va 6ng
Pham Thai G. Cén clr chimg ¢t do ba E cung cp va 10i khai cua ba E, 6ng G thi,
do ba E can ban nha dé co tién trd ng nhung ba Lan A khong dong ¥, nén khi lam
thu tuc khai nhan va phan chia di san thira ké tai Van phong Cong chimg C ba E da
khoéng khai ba Lan A 1a con cta 6ng M. Nhu vay, ba E d3 cung cap thong tin sai su
that nham muc dich dugc toan quyén ban cin nha va khéng chia thira ké cho ba
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Lan A, 1am thiét hai dén quyén thira ké ctia ba Lan A theo quy dinh ctia phap luat,
nén vi pham diéu cAm cta phéap luat quy dinh tai khoan 2 Diéu 12 Luat Céng chimg
nam 2006. Tai Diéu 128 cta Bo luat Dan sy nam 2005 quy dinh: “Giao dich dan su
co muc dich va noi dung vi pham diéu cam cua phap ludt, trai dao diec xa hoi thi vo
hiéuw”. Nhu vay, vé mat noi dung Van ban khai nhan va thoéa thuan phan chia di san
ctia ba Nguyén Bich E, 6ng Pham Thai G bi vo hiéu 1a do 15i cta ba E. Tuy nhién,
nhu di phan tich & trén, vé mit thu tuc céng ching Vian phong Cong ching C chua
thuc hién viéc niém yét dbi véi yéu cau thoa thuan phan chia di san la khong dung
quy dinh, nén can ct quy dinh tai Piéu 5, khoan 2 Diéu 27 Phap 1énh an phi, 1¢ ph1
toa an bi don phai ndp an phi dan su so tham do yéu cau cia nguyén d(m duoc chap
nhan, Hoi dong xét xtr phuc thim khong c6 cin cu chap nhan yéu cau khang cdo
nay cta bi don va gitt nguyén ban an so thim nhu dé nghi cta dai dién Vién Kiém
sat nhan dan Thanh phd HO Chi Minh.

An phi dan su phuc tham, do gitt nguyén ban 4n so tham nén bi don phai ndp
theo quy dinh cua phap luat.

Vi céc 1€ trén,

QUYET PINH:

Cian ¢t vao khoan 11 Diéu 26, diém a khoan 1 Piéu 35, diém a khoan 1 Diéu
39, Piéu 220, khoan 1 Diéu 273 va khoan 1 Diéu 308 cua B luat td tung dan su
nam 2015;

Can ctr vao khoan 2 Diéu 12, Diéu 45, Diéu 49 va Piéu 50 Luat Cong chimg
nam 2006;

Cin cir vao Dicu 128, khoan 2 Dicu 136, diém a khoan 1 Piéu 675, diém a
khoan 1 Biéu 676 cua B0 luat dan sy nam 2005;

Can ctr Nghi dinh s6 75/2000/ND-CP ngay 08/12/2000 ctia Chinh phu quy
dinh vé cong chung, chung thuc;

Cén ctr Thong tu 03/2001/TT-BTP-CC ngay 14/03/2001 cua Bo truong Bo
Tu phap huong dan thi hanh Nghi dinh s6 75/2000/ND-CP ngay 08/12/2000 cua
Chinh phu quy dinh vé cong ching, ching thuc;

Cian ctr Piéu 5, khoan 2 Dicu 27 Phap 1énh s6 10/2009/UBTVQH12 ngay
27/02/2009 cua Uy ban Thuong vu Quoc hdi quy dinh vé an phi, I¢ phi Toa an;

Cin cir Luat Thi hanh 4n dan sy nam 2008 (sira d6i, bo sung nam 2014);

Can ctr khoan 1 Piéu 29 cua Nghi quyét so 326/2016/UBTVQHI14 cua Uy
ban thudng vu Qudc hodi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va sir
dung an phi va 1¢ phi Toa an dinh kém danh muc an phi, 1€ phi toa an;

Tuyén xu:
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Chép nhan mot phan yéu cu khang cdo cta bi don — Vian phong Cong ching
C (c6 ba HO Thi Tric D dai dién theo oy quyén) vé viéc khong dong ¥ véi nhan
dinh cua ban an so thém khi cho rémg bi don khong lam hét trach nhiém khi khong
yéu cau ba E cung cép ban sao hd khau cii hodc dén co quan cong an dé xac minh
s0 lugng nguoi o trong ho khau va mbi quan hé véi ong M. Giir nguyén ban 4n so
tham, xu:

1. Chap nhan yéu cau ctia Nguyén don;

Tuyén b6 Vin ban khai nhan va thoa thuan phéan chia di san giita ba Nguyén
Bich E va 6ng Pham Thai G do Vén phong Cong ching C chimg nhén theo s6 cong
ching 014457 Quyén s6 03 TP/CC-SCC/CK ngay 10/7/2012 1a giao dich dan sy vo
hiéu.

2. An phi dan su so thim: 200.000 (hai trim ngan) dong Vin phong Cong chimg C
phai nop.

Hoan lai cho ba Pham Bich Lan A tién tam tng an phi dan sy so tham d4 nop
1a 200.000 (hai tram ngan) dong theo bién lai s6 06026 ngay 05/12/2014 cua Chi cuc
Thi hanh an dan sy Quan N, Thanh pho H6 Chi Minh.

3. An phi dan sy phuc tham Vian phong Cong chimg C phai nop 300.000 (ba
trdm ngan) dong, duoc trir vao sb tién tam Umg an phi phac tham 300.000 (ba trim
ngan) dong ma Van phong Cong ching C (6ng Pham Vin Tau ndp thay) da nop
theo bién lai s6 AA/2016/0019902 ngay 26/07/2017 ctua Chi cuc Thi hanh 4an dan
su Quan N, Thanh phé HO Chi Minh.

Trudong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2 Luat
Thi hanh an dan sy thi nguoi dugce thi hanh an dan sy, nguoi phai thi hanh an dan
su co quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, tu nguyén thi hanh
an hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat Thi hanh
an dan su; thoi hi¢u thi hanh an dugc thuc hién theo quy dinh tai Piéu 30 Luat Thi
hanh an dan su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- TANDTC; _ THAM PHAN - CHU TQA PHIEN TOA
- TAND Cap cao tai TP.HCM,;

- VKSND TP.HCM;

- TAND Quéan N;

- Chi cuc THADS Quan N;
- Cac duong su; B
- Luu: VT, ho so vu an (T/20). Trinh Thi Anh
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