TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DUONG Poc lap - Tw do - Hanh phuc

Ban &n so: 16/2023/KDTM-PT
Ngay 12-4-2023
V/v tranh chap hop dong
mua ban tai san

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH DUONG

- Thanh phan Hgi dang xét xi phac tham gém co:

Tham phén - Chui toa phién tdoa: Ong Phan Tri Diing

Cé4c Tham phan: Ba Tran Thi Tham
Ong Huynh Vin Luat

- Thu ky phién toa: Ba Lé Thi Thuy Duong — Thu ky Toa an nhan dan tinh
Binh Duong.

- Dgi dién Vién Kiém sat nhan dan tinh Binh Dwong tham gia phién toa:
Ba Pham Thi Thanh Thuy — Kiém séat vién.

Trong céac ngay 15 thang 02 va ngay 12 thang 4 nam 2023, tai tru s¢ Toa an
nhan dan tinh Binh Duwong xét xir phic tham coéng khai vu &n kinh doanh,
thuong mai thu Iy s6 20/2023/TLPT-KDTM ngay 05 thang 10 nam 2023 vé viéc
“tranh chap hop dong mua ban hang héa”.

Do Ban én kinh doanh, thuong mai so tham s6 10/2022/KDTM-ST ngay
09/6/2022 cta Toa an nhan dan thi x& (nay la thanh pho) T1, tinh Binh Duong bi
khang céo.

Theo Quyét dinh dua vu &n ra xét xur s6 02/2023/QDPT-KDTM ngay 16
thang 01 nam 2023, Quyet dinh tam ngung phién toa s6 04/2023/Qb-PT ngay
15/2/2023, Quyet dinh tam dinh chi s6 04/2023/QD-PT ngay 17/3/2023, Quyet
dinh ti€p tuc giai quyet vy an so 04/2023/QDBPT-KDTM ngay 30/3/2023, Thong
bé&o s6 05/TB-TA ngay 30/3/2023 ma lai phién toa, gitra cac duong su:

Nguyén don: Cong ty TNHH Mot thanh vién B; dia chi: s6 42, duong s6 2,
khu dan cu H1, t6 67, khu 5, phuong H, thanh pho T2, tinh Binh Duong.

Nguoi dai dién theo phap lut ciia nguyén don: Ong Bui Nguyén Anh D,
Giam doc (cd mat).

Nguoi dai dién theo ty quyen cua nguyén don: Ong Nguyén Trong T3, sinh
nam 1994; dia chi: khu pho 2, phuong M, thi xa B, tinh Binh Duong theo Giay uy
quyén ngay 21/12/2021 (c6 mat).
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Bi don: Cong ty TNHH S. Dia chi: P3-26.01 Toa nha P3, 50 720A dudng b,
Phuong G, quan B1, Thanh pho H6 Chi Minh.

Nguoi dai dién hop phap: Ong Lé Pai T4, sinh nam 1988; dia chi: 140/5
duong Q, Phuong Y, quan G, Thanh phd HS Chi Minh 1a nguoi dai dién uy
quyén theo Gidy uy quyén ngay 20/12/2022 (c6 mat).

Ngwoi lam ching:

Ba V6 Thi H, sinh ndm 1978; dia chi: s6 60, duong s6 17, khu dan cu H3,
khu 7, phuong H, thanh pho T2, tinh Binh Duong (c6 yéu cau vang mat).

Ba L& Thi L, sinh nam 1982; dia chi: phuong V, thi x& (nay Ia thanh pho)
T1, tinh Binh Duong (cO yéu cau vang mat).

Ong L& Pham Quéc K, sinh nam 1982, dia chi: 09.16 chung cu A2, phuong
A, thanh pho T5, Thanh pho H6 Chi Minh.

- Nguoi khang cao: bi don Cong ty TNHH S.
NOI DUNG VU AN:
Theo noi dung ban an so tham:

Theo don khoi kién dé ngay 05 thang 01 nam 2021, cac 16i khai trong qua
trinh tham gia t0 tung nguoi dai dién hop phép cia nguyén don trinh bay nhu sau:

Cong ty TNHH S (Cong ty S) va Cong ty TNHH Mot thanh vién B (Cbng
ty D) c6 thoa thuan mua ban hang mop x6p tir nim 2019. Hai bén khong c6 1ap
hop dong mua ban hang hdéa bang van ban. Cong ty S dat hang qua zalo hoac
mail. Can ct don dit hang, Cong ty D bao gia va tién hanh san xuat giao hang.
Co6ng ty b nhan don dat hang tir ba V6 Thi H va bao gia cho ba H.

Nam 2020, Cong ty S c6 dit mua hang nhung chua thanh toan du tién
hang. Ngay 24/4/2020, hai bén ddi chiéu cong ng Cong ty S con ng Cong ty b
sb tién 341.973.720 dong. Cong ty D dd nhiéu lan yéu cau Cong ty S tra no
nhung khong thuc hién. Do khoan ng da qua 03 thang nhung Cong ty S khdng
tra nén Cong ty B c6 don yéu cau tuyén bd Cong ty S pha san. Ngay 04/12/2020,
Cong ty S da tra Cong ty D sb tién 184.093.800 ddng. Cong ty B khai kién yéu
cau Cong ty S tra s6 no 1a 157.879.920 d¢dng va tién 14i cham thuc hién nghia vu
véi muac 18 suat 1%/thang trong 12 thang tam tinh dén ngay 24/4/2021 1a
18.945.590 dong. Tong cong 176.825.510 dong.

Tai phién toa dai di€én nguyén don trinh bay: Theo don khdi kién nguyén
don yéu cau bi don tra sb tién 176.825.510 dong 1a khong dung do tinh nham.
Tai phién tda nguyén don yéu cau bi don tra ng goc 147.451.920 déng. Ngay
04/12/2020 Cong ty S da tra mot phan tién ng nén nguyén don yéu cau tinh I4i
tir ngdy 01/01/2021 dén ngay 01/5/2022 14 16 thang véi 14i suat 1%/thang 1a
23.592.307 dong. Tong cong 171.044.227 dong.

Nguoi dai dién hop phép cua bi don trinh bay:
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Cong ty b va Cong ty S ¢6 mdi quan hé 1am an véi nhau tir thang 01/2019.
Cong ty S mua mat hang mép x4p caa Cong ty B. Hai bén khong ky két hop
d6ng mua ban hang hoa bang van ban. Viéc dat hang qua zalo hozic email. Cong
ty S giao cho nhén vién phong vat tu 1a ba V6 Thi H dat mua hang (ba H da nghi
viéc tai Cong ty S). V& quy cach dat hang nhu sau: TUr thang 01/2019 dén hét
thang 8/2019 mép gdc quy cach 100x100x100x15mm véi gia 650d0ng/céi; mop
V 1000x80x80x15mm vé&i gia 1.800dong/cai va mép tim 1000x2000x15mm
Vvéi gia 450 dong/cai; khong co khéi luong.

Tir thang 9/2019 dén thang 01/2020 thi bén Céng ty S dit hang Cong ty B
theo Iénh cip nguyén liéu. Cong ty P giao hang cho Cong ty S dang véi dinh
lwong 16kg/m® va 12kg/m® va quy cach dat hang.

Théng 3/2020, Cong ty S phét hién hoa don hang gia cao bét thuong so Véi
cac don hang trude do cu thé:

Pon hang nam 2019: Pinh lugng 12kg/m® gia 680.000 dong/m’; dinh
lwong 16kg/m® gia 680.000 dong/m°.

Don hang PI 19.111 thang 11/2019 va thang 12/2019: Dinh luong 12kg/m3
gia 1.080.000 dong/m® tang 58%; dinh luwong 16kg/m® gia 1.450.000 dong/m®
tang 113%.

Do khong dong Yy VoI Viée tang gia bat thuong nén Cong ty S dé nghi Giam
dbc Cong ty B dén lam viéc dé thdng nhat giai quyét, cu thé:

Ngay 01/4/2020, Cong ty D xac nhan don hang tur thang 10/2019 tro vé
trugce trong lugng 6kg/ m?> dén 7kg/ m?® khong dung qui cach, trong luong nhu yéu
cau. Hai bén da kiém tra hang ton kho tai Cong ty S.

Ngay 09/5/2020, Congty b va Cong ty S co lam viéc vé hang khong dat

chat lwong va yéu cau tinh lai gia ban cho don hang 19.111 vi gia ban hang cao
s0 Vi thi truong nhung Cong ty P khong dong Y.

Ngay 02/6/2020, hai bén tiép tuc thoa thuén nhung khong giai quyét duoc
va Cong ty D di giao 02 thong bao yéu cau Cong ty S tra s tién no 341.973.720
dong cua hoa don sau:
Hoa don s6 0000185 ngay 03/01/2020 la xép gbc 100x100x100x15mm
Véi gia 650d6ng/céi; xop V560x100x100x15mm cé gia 3.500 dong/cai. Hoa don
nay Cong ty S dong ¥ gia nén da thanh toan cho Cong ty D.

Hoéa don 0000188 ngay 11/01/2020 1a mdp xop cat quy cach (dinh kém
bang ké chi tiét hang hoa s6 01/BKHH/2020/DNBD ngay 11/01/2020 cta Cong
ty S) véi tong sb tién hang 1a 330.805.200 ddng (d3 bao gdm thué VAT) loai
12kg/m® 12 192,49m?® va loai 16kg/m® 12 64,08m°. Cong ty S da tra 183.433.800
ddng cho Cong ty B. Cong ty S cin ctr vao don gia cua thi trudng ma Cong ty S
tham khao cta cac don vi khac dé thanh toan tién hang cho Cong ty B. Sé tién



4
con lai ciia hoa don 0000188 thi Cong ty S khong dong y thanh toan do gia cao
hon thi trudng. Cong ty S da thanh toan tién todn bd s luong hang da nhan nén
khéng dong y toan bo yéu cau khai kién cua Cong ty b.

Nguroi lam chieng ba VO Thi H ¢6 yéu cau vang mdat va ¢é van ban trinh bay:
Ba H l1a Truéng phong vat tu cua Cong ty TNHH S, ba H ¢6 trach nhiém lién hé
dat hang mua nguyén liéu, vat tu dé san xuat.

Déi v6i don hang 19.111, ba H 1a ngudi tryuc tiép dit don hang cua Cong ty
b vao ngay 18/12/2019. Truoc d6, Cong ty S ¢ 1am 1énh cap nguyén liéu mép
x6p mau gui cho Cong ty B. Sau khi nhan dugc lénh, Cong ty D s& tién hanh
lam hang mau gui cho Cong ty S. Ba H gui hang mau cung béo gia cho 6ng Lé
Pham Quéc K 1a Giam déc Kinh doanh cua Cong ty S. Ong L& Pham Quédc K ¢6
nhiém vy béo cho khach hang cua Cong ty S. Khach hang thong nhat gia thi 6ng
K s& bdo cho ba H dat hang. Can c trén lénh cap nguyén liéu Cong ty b giao
hang. Do viéc dat hang d6i voi don hang 19.111 1am gap nén hai Cong ty khong
tién hanh 1am don dat hang ma sé hop thic hoa sau.

Pon hang 19.111, Cong ty S da dua vao san xuat va xuat cho khach hang
vao khoang thang 01/2020 va khong co phan hoi vé viéc don hang kém chat
lugng.

Vé gi4 ctua don hang PI 19.111, Cong ty S trinh bay gia cao hon so véi thi
truong 1a khong dung. Do gia ting thoi diém khac nhau nén don gia khac nhau.
Tai thoi diém dit don hang PI 19.111 gia cua nha cung cap Cong ty B da thap
hon so véi nha cung cap truéc Cong ty N.

Hién tai, ba H khéng con lam viéc tai Cong ty TNHH S tir ngay 25-5-2020.

Nguoi 1am chizng ba Lé Thi L ¢6 yéu cdu vang mdt va ¢é vén ban trinh bay:
Ba L 1am viéc tai Cong ty TNHH S tir ngay 20/4/2020 dén ngay 20/5/2020.
Trong thoi gian lam viéc tai Cong ty do dang trong qua trinh ban giao gitra ké
toan cii va ké toan mai nén néu cé phat sinh bang d6i chiéu céng no co chit ky
cua ba L co thé chua chinh xac. Pé xac nhan céng ng giita Cong ty B vai Cong
ty S dé& nghi Toa 4n cin cir ban d6i chiéu cong no co chir ky va dong dau cua
Giam doc Congty S.

Ban 4n so tham s6 10/2022/KDTM-ST ngay 09/6/2022, Toa &n nhan dan
thi xa (nay 1a thanh phd) T1, tinh Binh Duong da tuyén xur:

Chép nhan yéu cau khai kién caa nguyén don Cong ty TNHH Mét thanh
vién b d6i véi bi don Cong ty TNHH S Vé viéc “Tranh chap hop déng mua bén
hang hoa”.

Budc Cong ty TNHH S c06 trach nhiém thanh toan cho Cong ty TNHH Mot
thanh vién B tong sb tién 171.044.227 dong (trong d6: No goc 147.451.920
dong; no lai: 23.592.307 dong).

Ngoai ra, ban an so tham con tuyén vé an phi, nghia vu tra 14 cham tra,
quyén khang céo, khang nghi, quyén va nghia vu thi hanh &n cia duong su.

Ngay 22/6/2022, bi don Cong ty TNHH S khang cao toan bo ban an so
tham, dé nghi stra ban an so tham khéng chap nhan yéu cau khai kién cua
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nguyén don, tham dinh dtng gia tri hang hoa, s tién Cong ty S can thanh toan
cho Cong ty b.

Tai phién toa phic tham:

Y kién bi don: Gitr nguyén yéu cau khang céo, dé nghi sra ban 4n so tham
khong chap nhan yéu cau khai kién caa nguyén don.

Y kién nguyén don: Khéng chap nhan khang céo, dé& nghi gitt nguyén ban
an so tham.

Pai dién Vién Kiém sat nhan dan tinh Binh Duong phéat biéu quan diém:

- Vé t6 tung: Trong qué trinh giai quyét vy an va tai phién tda, nhiing nguoi
tién hanh té tung va duong su da chap hanh dung quy dinh cta Bo luat Té tung
dan su.

- V& noi dung: Bi don thira nhan tir naim 2019 bj don giao cho ba V& Thi H
(Truong phong vat tu) dai dién bi don dat hang. Nguyén don nhan Iénh cap
nguyén lidu tir ba H va bao gia cho ba H biét. P6i v4i don hang Pl 19.111,
nguyén don nhan lénh cap nguyén liéu tir ba H va nguyén don da bao gia cho ba
H biét. Ba H ciing da thira nhan don hang nay 1a do ba H dit nguyén don san
XUat va giao dung sb luong, chat luong, gia. Cong no hai bén da dugc dbi chiéu
xéac dinh s tién chua thanh toan. Do d6, nguyén don yéu cau bi don phai tra so
tién con ng 147.451.920 dong 1a ¢6 can ctr chap nhan theo quy dinh tai khoan 1
Piéu 50 Luat Thuong mai. Bi don da nhén hang va st dung hét s6 hang nay dé
d6ng goi san pham guri di, ba H 1a ngudi duoc bi don glao trach nhiém dat hang,
ba H di dugc nguyén don bao gia san pham va ddng y véi gia cua nguyen don
dua ra. Do d6, bi don phai chju trach nhiém vé viéc dit hang cua ba H dbi véi
nguyén don. V& Iai suat cham thanh toan theo bén 4n so tham 12 dung quy dinh
tai Diéu 306 Luat Thuong mai.

Can cr khoan 1 Biéu 308 Bé luat T tung dan sy, dé nghi Hoi dong xét xur
phtc tham khéng chap nhan khang cao cua bi don, giit nguyén ban an so tham.

Sau khi nghién ctu cac tai liéu, chiang cir ¢6 tai hd so da dugc tham tra tai
phién toa; cin ctr vao két qua tranh luan tai phién toa, 1oi trinh bay cia duong su,
y kién cua Vién Kiém sat, Hoi dong xét xir phuc tham,

NHAN PINH CUA TOA AN:

[1] Vé tha tyc t6 tung: Nguoi lam chiang ba V6 Thi H, ba Lé Thi L da c6
loi khai, trinh bay lién quan trong vu an va ¢ yéu cau xét xir vang mat nén Hoi
ddng xét xur can cir Diéu 229 Bo luat Té tung dan sy nim 2015 dé xét xtr ving
mat ba H, ba L theo quy dinh.

[2] Nguyén don va bi don thdng nhét trinh bay Céng ty S ¢c6 mua mébp x4p
ciia Cong ty P nhiéu lan tir nam 2019, viéc mua ban khéng lap hop dong bang
van ban. Cong ty S dat hang qua zalo hoac mail do ba V6 Thi H - Truong
phong vat tu caa Cong ty S truc tiép giao dich voi dng Bli Nguyén Anh D —
Giam dbc Cong ty B. Cac lan giao dich trudc bi don da thanh toan day du, chi
tranh chap lan giao dich cudi theo Lénh cip nguyén liéu mdp xp (Lénh san
xuat) sé P119.111 ngay 18/12/2019 do Céng ty S phat hanh, Hoa don gié tri gia
ting s6 0000188 ngay 11/01/2020 va Bang ké& chi tiét hang héa sb
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01/BKHH/2020/DNBD ngay 11/01/2020 dinh kém héa don do Céng ty B phat
hanh véi sb tién mua hang 1a 330.885.720 dong. Cac duwong su khong tranh chap
vé s6 luogng va chat lugng hang hoa theo Bang ké sé 01/BKHH/2020/DNBD. Bj
don da sir dung toan bo hang hoa dé dong géi ban ghé va giao cho khach hang.
Cong ty S da tra 183.433.800 dong, sb con lai dang c6 tranh chip. Day 1a cac
tinh tiét sy kién khong phai ching minh theo Diéu 92 cua Bo luat Té tung dan
su.

[3] Nguyén don cin ct Hoéa don gia tri gia ting sé 0000188 ngay
11/01/2020, Bién ban dbi chiéu — x4c nhan cong ng ngay 24/4/2020 do ba Lé
Thi L (nhan vién ké toan Cong ty S) ky xac nhan va loi thira nhan ctia ba V& Thi
H (Trudng phong vat tu Cong ty S vao thoi diém mua ban) dé xac dinh tong gia
tri don hang PI 19.111 13 330.885.720 ddng, Cong ty S d tra dugc 183.433.800
ddng nén khai kién yéu cau bi don phai thanh toan sé tién con lai 147.451.920
dong va tién 1ai cham thanh toan. Bi don khang cdo cho rang gia ciia don hang
theo Lénh cap nguyén liéu mdp x6p sé PI 19.111 (c6 dinh lugng 12kg/m® gia
1.080.000 dong/m°®va 16kg/m® gia 1.450.000 ddng/m®) 14 qué cao so véi gia ma
bi don da ban cho nguyén don tai cac don hang trudec d6 (don hang nam 2019
dinh luong 12kg/m® va 16kg/m* déu dong gia 680.000 ddng/m?) va cao hon so
Vvéi gia thi truong nén bi don khong chap nhan yéu cau khai kién cia nguyén
don. Bi don tu khao sat gia thi trwong (Cong ty H2, Cong ty P, Cong ty T5 va
Cong ty T6) va tu tinh dinh lugng 12kg/m® gia 660.000 ddng/m® va 16kg/m® gia
880.000 ddng/m®, nhan vai khdi luong theo don hang PI 19.111 thanh tién
183.433.800 dong va da chuyén khoan qua ngan hang thanh toan sé tién trén cho
nguyén don 1a hét no.

Nguyén don cung cap ching ctr ¢é chitng minh viéc thoa thuan gia mép
x6p 1a ban in tr thu dién tir véi dia chi D2017@gmail.com vé hinh chup trao doi
qua ung dung Zalo giita 6ng D giam déc Cong ty B véi ba V& Thi H (Hang S)
luc 11:52 ngay 20/11/2019 Vvéi noi dung trao ddi: “H oi, Loai 16kg 1a
1.450.000d/m>”, ba H tra 10i “cao dit vay ha anh”, dng D: “Hdng anh ddng cat
hao hut di# qua, loai ndy ciing ddt”, ba H tra 1oi: “Ok dé em bdo bén lam gid” .
Xét noi dung trao doi néu trén khdng thé hién ba H da thong nhat véi gia mop
x6p do 6ng D dua ra ma xac dinh s& béo lai véi bén 1am gia cua Cong ty S, sau
d6 hai bén khong con trao doi gi thém vé gia mdp xbp 16kg/m®. Ngoai ra, cac
bén khong cung cép dugc ching ctr vé viéc thoa thuan gia mop xdp ddi véi dinh
lwong 12kg/m®. Véi nhitng chang ctr néu trén thi khong du co s¢ dé chung minh
nguyén don di thoa thuan thong nhat vai bi don vé gia ca hang hoa dbi véi don
hang P1 19.111. Vi vay, Toa &n cap so tham chi can ct vao Bién ban ddi chiéu —
x&c nhan cdng no ngay 24/4/2020 1a khong dam bao. Bai I8, viéc dbi chiéu cong
no cling phai phu hgp vai ndi dung giao dich ma cac bén da thoa thuan va qué
trinh thyc hién giao dich thi méi c6 can ctr dé chap nhan. Tai phién toa phic
tham, dai dién bi don dong y trung cau tham dinh gia hoac tham khao giéa cua
cac don vi san xuat mop xop khac vé gia ca cua don hang PI 19.111 nhung dai
dién nguyén don khong chap nhan vi cho rang don hang PI 19.111 dugc san



mailto:D2017@gmail.com

7

Xuat trong thoi gian gap, lam dac biét cho bi don nén Hoi dong xét xir chi c6 thé
cén ctr Vao cac ching cir trong vu an dé giai quyét theo quy dinh phép luat.

[4] Bi don khong chap nhan chtng cir trao ddi qua zalo cua nguyén don va
cho rang ba H ty y thoa thuan véi 6ng D dé nang khéng gia nguyén liéu ma
khong béo lai véi ban giam ddc cong ty. Ngay 01/4/2020, dai dién Cong ty S lap
bién ban 1am viéc véi 6ng D ¢6 ndi dung: “Vdan dé: Xop khong dat dinh lirong
(Idy mdu test PI 19.064. 1/Pinh hrong nha cung cap theo mau (khdng dua trén
don hang) — bao gia cho khoang 7kg/m®— Tir don 19.111 ¢6 yéu cau dinh hrong
riéng. 2/ Gia can xem xét lai theo dinh lrong nha cung cdp da giao. Huwéng khdc
phuc: Xdac dinh gid theo dinh lrong nha cung cdp da cam két va giao cho S”.
Ngay 20/4/2020, dai dién Cong ty S Iap bién ban lam viéc voi ba H vé viéc dat
don hang PI 19.111 khong thong qua ban giam ddc ky duyét don hang trudc khi
mua, lam sai so v&i quy dinh, don gia cao gay thiét hai cho céng ty 125.068.500
dong thi ba H thira nhan “trdch nhiém co6 thugc vé phong vdt tw do don hang
chay gap nén khdng kip ién don hang trinh duyét triréc khi nha cung cdp chay
nén dan dén tinh trang nay”, ba H cho rang khéng can thiép gia ca gay thiét hai
cong ty nhung cam két s& lam viéc lai véi nha cung cap, thoi han tir ngay 28-
29/4/2020 sé& béo lai ban giam d6c két qua. Tuy nhién, dén ngay 25/4/2020 ba H
lam don xin nghi viéc va khong ban giao lai két qua lam viéc voi Cong ty D.
Nguoi lam ching ba Lé Thi L thi trinh bay: “Zam ké toan Cong ty S tir ngay
20/4/2020 dén ngay 20/5/2020, do dang trong qua trinh ban glao giira ké toan
cii va ké todn méi nén néu c6 phat sinh bang dai chiéu cong no c¢d chir ky cua ba
L ¢8 thé chua chinh xdc. Dé x&c nhdn cong ne giira Cong ty D véi Cong ty S dé
nghi Toa dn cdn cit ban déi chiéu céng ng: c6 chit ky va déng dau ciia Giam doc
Cong ty S”. Noi dung Bién ban ddi chiéu — xac nhan coéng no chi thé hién Cong
ty B cd giao hang mdp xdp va da xudt cho Cong ty S hai hoa don VAT trong d6
c6 hoa don 0000188 voi so tien 330.885.720 dong. Can ctr 10i khai caa nguoi
lam ching ba H, ba L va phan tich & muyc [3] thi Bién ban ddi chiéu — xac nhan
cdng no ngay 24/4/2020 do nguyén don 1ap la khong dam bao chirng minh dugc
cac bén da thoa thuan théng nhat gia ca hang hoa truéc khi mua ban.

[5] Xét thoi quen thuong mai giita hai bén ngay trudc thoi diém xac 1ap
giao dich theo don hang PI 19.111 thé hién qua cac don hang (Lénh cap nguyén
licu mbp xdp) s6: Pl 19.088 ngay 11/11/2019, Pl 19.064 ngay 08/10/2019, PI
19.064 (b6 sung) ngay 07/11/2019, s6 PI 19.087 ngay 21/11/2019, s6 Pl 19.099
ngdy 27/11/2019 dugc ban giam déc Cong ty S duyét mua trong d6 co dinh
lwong mdp xop 12kg/m® va 16kg/m® va khi Cong ty B xuit héa don VAT cho
cac don hang nay déu duoc tinh dong gia 680.000 ddng/m®. Dai dién bi don
trinh bay cac don hang trén dugc ban theo mau do ba H dit, bao gla cho khOang
7kg/m?, tir don 19.111 méi co yéu cau dinh luong riéng la 12kg/m® va 16kg/m®,
bi don khong ky cac Lénh cap nguyén liéu mop x6p néu trén ma ddy 1 viéc noi
bo cua Cong ty S. Theo Bién ban lam viéc ngay 01/4/2020 [nhu phan tich tai
muc 4] thé hién Cong ty S da biét viéc xép khong dat dinh luong 12, 16 kg/m®
(chi khoang 7kg/m?) thi méi c6 gia chung 1a 680.000 ddng/m®. Ban than bi don
ciing tu thanh toan cho don hang PI 19.111 theo gia 12kg/m® 1a 660.000
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dong/m® va 16kg/m° gia 880.000 dong/m’. Vi vay, bi don khang céo yéu cau
tinh don hang PI 19.111 theo gia 680.000 ddng/m® nhu truée ciing khong c6 co
s& chap nhan.

[6] Bi don khang cdo va cung cap thém ching cir 1a Lénh cip nguyén liéu
médp xop Pl 19.111 PPS ky duyét ngay 30/11/2019 va Ban ké chi tiét hang hoa
s6 12/BKHH/2019/DNBD kém theo Hoa don gia tri gia ting sé 0000180 ngay
20/12/2019 va trinh bay trudc khi san xuit don hang PI 19.111 chinh thic thi bi
don c6 dat hang miu theo don PI 19.111 PPS véi chi tiét hang hoa gidng véi
don hang chinh (c6 lugng riéng 1a 12kg/m® va 16kg/m®) thi khi xuit hoa don
tinh tién hang mau chung véi cac don hang khac thi nguyén don van tinh gia
chung la 680.000 dong/m’ déi véi ca loai 12kg/m® va 16kg/m®. Ching cir nay
trudc day bi don chua cung cip vi nghi 1a d thanh toan tién xong khdng con
lién quan va ngudoi lam ching ba H c6 trinh bay nhung Toa 4n cdp so tham
khong yéu cau thu thap. Pai dién nguyén don thira nhan c6 nhan don hang PI
19.111 PPS lam hang mau, do sé lugng it, hai bén di c¢6 giao dich nhiéu V4i
nhau trude d6 nén 6ng Bui Nguyén Anh D (Giam déc Cong ty P) thoa thuan
miéng véi ba H 1a khdng tinh tién nay bi don yéu cau gia tinh 680.000 dong/m®
cho don hang chinh 1a khong dugc. Xét noi dung Bang ké chi tiét hang hoa sb
12/BKHH/2019/DNBD do 6ng Bui Nguyén Anh D (Giam déc Cong ty B) ky
ghi nhan don hang mau PI 19.111 (miu) c6 s6 luong 1a 1,03 m®, gia ca loai
12kg/m® va 16kg/m* ddng gia 680.000 dong/m®, tong gia tri don hang PI 19.111
(mAu) voi hai don hang PI 19.096, PI 19.087 (bs) bao gom thué VAT Ia
7.644.560 d6ng. Bi don ciing khéng cung cip duoc chiing ca chang minh ¢6
thoa thuan don hang PI 19.111 PPS hang mAu la khdng tinh tién. Sau khi béo gia
hang mau 680.000 dong/m®, dén khi san xuit don hang chinh thi I& ra nguyén
don chi dugc tinh gid 680.000 ddng/m® cho ca hai dinh lwong 12kg/m® va
16kg/m® theo don hang miu ma nguyén don di san xuit néu khong cé thoa
thuan gia khac. Vi vay, ban than bi don ty nguyén khao sat gia va tra cho
nguyén don gia 660-880.000 dong cho 2 dinh lugng |a d3 cao hon gia ctia don
hang mau ma hai bén da thyc hién. Bi don d3 thanh toan 183.433.800 dong cho
don hang PI 19.111 chinh thirc 1a cao gia hon so véi don hang mau ma nguyén
don da thuc hién nén viéc nguyén don khoi kién yéu cau bi don phai tiép tuc
thanh toan theo gi4 c6 dinh luong 12kg/m® 14 1.080.000 dong/m°®va 16kg/m° gia
1.450.000 ddng/m?® 1a khong c6 can ct chap nhan.

[7] T nhitng co s& nhan dinh néu trén, xét khang cao cua bi don 1a c6 co
so, y kién cua dai dién Vién kiém sat dé nghi giit nguyén ban 4n so tham la
khong phu hop.

[8] Vé an phi kinh doanh, thwong mai phtc tham: Bi don khéng phai chiu.

Vi cac lé trén,

QUYET PINH:

- Cin ctr khoan 2 Diéu 148, khoan 2 Biéu 308 cua Bo luat T tung dan su;
- Can cr cac Diéu 11, 12, 24, 52 cua Luat Thuong mai;
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- Can ctr Nghj quyét so 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy
ban Thuong vu Quoc hdi quy dinh vé mc thu, mién, giam, thu, nép, quan 1y va
stir dung an phi va 1€ phi cua Toa an.

Tuyén Xtr:

1. Chap nhén khang céo ctia bj don Cong ty TNHH S V& viéc “Tranh chap
hop dong mua ban hang hoa”.

2. Sira Ban an kinh doanh thwong mai so tham s6 10/2022/KDTM-ST ngay
09/6/2022 cta Toa an nhan dan thi xa (nay la thanh pho) T1, tinh Binh Duong
nhu sau:

2.1 Khong chip nhan yéu cau khei kién ciia nguyén don Cong ty TNHH
MGt thanh vién D ve viéc buoc Cong ty TNHH S thanh toan so tien mua hang
héa 171.044.227 dong (trong d6 ng goc 147.451.920 dong; no lai 23.592.307
dong).

2.2 V& an phi kinh doanh, thuong mai so tham: Coéng ty TNHH Mat thanh
vién B phai chiu 8.552.211 dong, dwoc khau trir tién tam tng an phi da nop
4.420.638 dong theo Bién lai thu tam wng an phi, I¢ phi Toa &n s6
AA/2016/0052303, ngay 30/3/2021 ciaa Chi cuc Thi hanh an dan sy thi x& (nay
la thanh phd) T1, tinh Binh Duong, con phai nop thém 4.131.573 (bdn trieu mot
tram ba muoi mét nghin nam traim bay muoi ba) dong.

3. An phi phic tham: Céng ty TNHH S khong phai chiu, Chi cuc Thi hanh
an thi xa (nay 1a thanh phd) T1 hoan tra lai cho Cong ty TNHH S s6 tién tam
tng &n phi phic thim d3 nop 2.000.000 (hai triéu) dong theo Bién lai thu tam
g &n phi, 1& phi Toa an s6 00059868 ngay 22/6/2022.

Ban an phlc tham c6 hiéu luc phép luat ké tir ngay tuyén an.

Noi nhan: TM. HOI PONG XET XU PHUC THAM
_ VKSND tinh Binh Duong; THAM PHAN - CHU TQA PHIEN TOA
- Chi cyc THADS thanh phé T1; (da ky)

- TAND thanh pho T1;

- Céc duong sy (dé thi hanh);

- Luu: Ho so, To Hanh chinh Tu phap;

Toa Kinh té.

Phan Tri Diing



