TOA AN NHAN DAN TOICAO  CONG HOA XA HQI CHU NGHIA VIET NAM
Poc lap - Tw do - Hanh phic

Quyét dinh s6: 05/2024/HS-GDT
Ngay 29 thang 01 nam 2024

NHAN DANH
NUGOC CONG HOA XA HOI CHU NGHIA VIET NAM

'HOQI PONG THAM PHAN
TOA AN NHAN DAN TOI CAO

- Thanh phin Hpi dong Tham phdn Toa an nhén dén toi cao gom cé:

Tham phan - Chii toa phién toa: Ong Nguyén Vian Diing,

Cdc thanh vién Hgi dong gidm doc tham gom c6: Ong Nguyén Tri Tué,
6ng Ngo Hong Phiic, 6ng Lé Van Minh va ba Luong Ngoc Tram.

- Thu ky phién toa: Ba Pinh Thi Van Anh - Tham tra vién chinh Toa an nhan dan
i cao.

- Pai dién Vign kiém sdt nhin din toi cao tham gia phién toa: Ong Lai Viét
Quang - Kiém sat vién Vién kiém sat nhan dan tdi cao.

Ngay 29 thang 01 nam 2024, tai tru so Toa an nhan déan ti cao md phién
toa giam ddc thim xét xtr vu an hinh sy ddi voi:

Nguyén Phii N sinh nim 1969; trt tai 4p Théi H, thi tran Co B, huyén Co B,
thanh phé Can Tho; nghé nghiép: budn bén; trinh do van hoa: 16p 12/12; con 6ng
Nguyén Phu T va ba Lé Thi L (déu da chét); co vo va 01 con; tam giit tir ngay
04/4/2018; tam giam tir ngdy 13/4/2018, dén ngay 16/7/2019 dugc thay thé bién
phéap ngan chan cAm di khoi noi cu tra; hién tai ngoai.

* Bi hai-

Ba Nguyén Thi T1 sinh nim 1968 va éng Nguyén Vin H sinh nim 1965; tri
tai 4p Ph( T, xa Phi H, huyén An P, tinh An Giang.

NOI DUNG VU AN:

Ba Nguyén Thi T1 (con goi 1a Tw H1) 1a ngudi di thu mua gom laa clia nguoi
dan dé ban lai cho cac Cong ty. Theo 10i khai ctia ba T1, khi gip Nguyén Phu N tai
cang Bao M (thudc 4p Tan B, x4 Tan T, huyén Lai V, tinh Pong Thap), thi N gidi
thiéu 12 Pho Giam dc Cong ty Thuy L, nén ba T1 tin tuong N 14 nguoi ciia Cong
ty Thuy L ¢ cang Bao M. Khoang dau thang 3/2018, N thoa thuan bang miéng mua
ctia ba T1 300 tin laa, loai lta 504 kho, gia theo ting thoi diém; vé hinh thic giao
hang duoc chia lam nhiéu dot, thanh toan béng hinh thic chuyén khoan; dia diém
giao hang tai Chi nhanh Coéng ty Thiy L & cang Bao M. Ba T1 da giao cho N
20.000.000 déng dit coc dé bao dam viéc mua lta theo thoa thuén.

Ngay 14/3/2018, ba Nguyén Thi T1 chd 108 tan lua kho loai 504 dén Cong ty
Thiy L ¢ cang Bao M dé ban cho N véi gia 6.450 dong/0lkg, thanh tién 1a



695.721.000 dong. SO lua ndy duge can truc tiép xudng tau ciia Cong ty Thuy L.
Thyc chét sb lua ndy N bén lai cho Cong ty Thity L véi gid 6.500 dong/01kg,
hudng 161 50 dong/Olkg. Dén ngay 15/3/2018, N chuyén thanh todn sd tién
695.721.000 dong vao tai khoan ctia chi Nguyén Thi O (con gai ba T1).

Do tin tuong N 1a ngudi cuia Cong ty Thuy L, vi lta giao truc tiép xudng tau
cta Cong ty va tra tién ddy da bang chuyén khoan, nén ngay 24/3/2018, ba T1 tiép
tuc cho 177.547kg lua kho loai 504 dén cang Bao M & ban cho N, véi gia 6.050
dong/Ol kg, thanh tién 1a 1.074.159.000 dong S6 lta nay ciing dugc can giao truc
tiép xubng tau ctia Cong ty Thiy L. Thuc chat N ban lai cho Cong ty Thiy L véi
gi4 5.900 dong/01kg, chiu 16 150 déng/01kg. Sau khi can laa xong, N noi véi ba T1
do vao ngay cudi tuan (thtr 7) Cong ty Thiy L khong chuyén tién. Bé ba T1 tin
tuong dong ¥ giao laa, N viét gidy Bién nhan véi ba T1 lay danh nghia Cong ty
Thity L, cu thé: “Cong ty Thity L ¢6 nhdp lia 504 khé ciia chi Tw H1 sl 1a: 177.547
x 6050 = 1.074.159.000 dong + coc 20.000.000 dong = 1.094.159.000 dong; thir
hai chuyén tién”. Thuc té, N biét rd Cong ty khong hé mua lua cua ba T1 véi gia
6.050 dong/01kg va ciing khong hé nhan coc 20.000.000 dong ma Cong ty chi mua
lta ctia N v6i gia 5.900 dong/01kg.

Ngay 27/3/2018, Cong ty Thay L chuyén 1.068.000.000 dong vao tai khoan
ctia Nguyén Pht N, thanh toan tién mua laa, nhung N khong chuyén tra cho ba T1
ma chiém doat bang cac thi doan: viét gidy ty nhiém chi tir tai khoan cta minh
chuyén 800.616.000 dong vao tai khoan ctia con trai 1a Nguyén Gia L1; Gy nhiém
chi chuyén vao tai khoan cia Nguyén Thanh V (ngudi lam cong cho N) sb tién
20.700.000 dong dé tra tién cong lta va xing dau; cung ngay N rat 200.000.000
dong dé sir dung vao muc dich tiéu xai ca nhan, cu thé: tra ng cho anh rudt Nguyén
Phl S 20.000.000 dong, phu tién 1am md cho cha rudt 30.000.000 déng, cho 05 anh
chi N, mdi ngudi 5.000.000 déng, ngdy 30/3/2018 dwa cho Phan Vin L2 va
Nguyén Bui P mbi nguoi 50.000.000 dong dé dat coc lta ciia néng dan tai huyén
Giang T, tinh Kién Giang. Ngoai ra, N khai sang Campuchia danh bac thua hét
100.000.000 dong.

Sau khi lién lac véi N nhiéu 1an khong duoc, ba T1 dén Cong ty Thuy L doi
tién theo gidy Bién nhan thi dugc biét N khong phai 14 ngudi cua Cong ty, sb lua
ndy Cong ty Thuy L mua cta N va da tra tién day du. Ngay 28/3/2018, ba T1 trinh
bao Cong an.

Qua trinh diéu tra, gia dinh Nguyén Pha N da ndp lai toan bo s tién ma N da
chiém doat ciia ba Nguyén Thj T1.

Trong qué trinh diéu tra, Nguyén Phu N khong thira nhan d4 thyc hién hanh vi
ltra dao chiém doat tai san cua ba T1 ma khai 13 do diéu kién khach quan khong thé
lién lac duoc voi ba T1 nén cham tré trong viéc tra tién mua lta. N khong léy danh
nghia 1a Phé Giam déc Cong ty Thity L dé mua ltia ciia ba T1 ma chi lay tu cach c4
nhan Nguyén Pha N sau d6 ban lai cho Céng ty Thuy L dé hudng chénh 1éch. V&
gidy Bién nhan N truc tiép viét cho ba T1, thuc té viéc nhap lua 14 tai cang Bao M
va can 1én tau cua Cong ty Thuy L nén N viét Bién nhan khong c6 gi sai, Bién nhin



khong thé hién N giir chtrc vu Pho Giam ddc Cong ty Thay L. Sau khi két thuc diéu
tra, Nguyén Pht N d4 xin thay d6i 10i khai va thira nhan hanh vi pham t6i ctia minh
gy ra nhu da néu ¢ trén.

Tai Két luan giam dinh s6 259/KL-KTHS ngay 18/4/2018, Phong K¥ thuat
hinh sy Cong an tinh P két luan vé gidy Bién nhan nhu sau: Chi viét, chit ky trén
tai liéu can gidm dinh ky hiéu A so véi chiv viét, chir ky ciia Nguyén Phii N trén tai
liéu mau so sanh ky hiéu M do ciing mét nguoi viét, ky ra.

Tai Ban 4n hinh sy so tham s6 37/2018/HS-ST ngay 09/11/2018, Toa &4n nhan
dan tinh b ap dung diém a khoan 4 Diéu 174; cac diém b, s khoan 1, khoan 2 Piéu
51; Piéu 54 Bo luat Hinh su, xtr phat Nguyén Pha N 07 nim tu vé t0i “Lira dao
chiém doat tai san”. Vé trach nhiém dan sy, do d3 boi thuong xong nén khong xem
Xét.

Ngoai ra, Toa an cip so thidm con quyét dinh vé xir Iy vat ching, an phi va
tuyén quyén khang céo theo quy dinh ctia phép luat.

Sau khi xét xir so tham, Nguyén Phit N khang céo kéu oan.

Tai Ban an hinh su phtic tham s6 394/2019/HS-PT ngay 16/7/2019, Toa an
nhan déin cip cao tai Thanh phé HO6 Chi Minh quyét dinh hity ban an hinh su so
tham néu trén dé diéu tra, xét xtr lai.

Tai Ban an hinh sy so tham s6 19/2020/HS-ST ngay 27/8/2020, Toa an nhan
dan tinh D ap dung diém a khoan 4 Diéu 174; cac diém b, s khoan 1, khoan 2 Piéu
51; khoan 1 Diéu 54 Bo luat Hinh su, x&r phat Nguyén Pht N 07 nam ti vé toi “Lira
d4o chiém doat tai san”.

Ngoai ra, Toa an cip so thdm con quyét dinh vé xir Iy vat ching, an phi va
tuyén quyén khang céo theo quy dinh ctia phap luét.

Sau khi xét xtr so tham, Nguyén Phu N khang co kéu oan.

Tai Ban 4an hinh su phuc thim sb 447/2022/HSPT ngay 30/6/2022, Toa &n
nhan déan cip cao tai Thanh phé HO6 Chi Minh quyét dinh hity ban an hinh sy so
tham néu trén dé diéu tra lai.

Tai Quyét dinh khang nghi gidm dbc tham sé 02/2023/KN-HS ngay
08/3/2023, Chanh 4n Tda 4n nhan dan tdi cao khang nghi Ban 4n hinh sy phiic
tham s6 447/2022/HSPT ngay 30/6/2022 ctia Toa an nhan déan cap cao tai Thanh
phd Hb Chi Minh, dé nghi Hoi dong Tham phan Toa an nhan dan tbi cao xét xir
giam dbc tham hiy ban an hinh sy phtc tham néu trén va gilt nguyén Ban 4n
hinh sy so thdm s 19/2020/HS-ST ngay 27/8/2020 cta Toa 4n nhan dan tinh D.

Tai phién toa giam ddc tham, dai dién Vién kiém sat nhan dén t6i cao nhét tri
v6i Quyét dinh khang nghi giam ddc tham ciia Chanh an Toa 4n nhan dan t6i cao.

NHAN PINH CUA TOA AN:

[1] Vu 4n nay da trai qua hai 1an t6 tung va Toa an cip so thAm lubn xac dinh
c6 du can ctr két an Nguyén Pha N vé t6i “Lira dao chiém doat tai san”. Tuy nhién,
ca hai 1an Toa 4n cip phuc thdm déu quyét dinh hay ban an hinh su so tham dé diéu



tra lai cung véi nhan dinh can 1am rd thu doan gian dbi va y thirc chiém doat tai san
ctia Nguyén Phu N,

[2] Can ctr vao cac tai li¢u, chiing ctr ¢6 trong hd so vu an, du co s& xac dinh
Nguyén Phti N thuc hién 02 14n mua lta ctia ba Nguyén Thi T1, trong d6 1an mua
tht nht hai bén da giao nhan du lua va thanh toan xong, dén 1an mua lda tha hai N
bat dau co thu doan gian dbi dbi véi ba T1. Cu thé:

[2.1] Ngay 24/3/2018, ba Nguyén Thi T1 giao 177.547 kg lGa cho Nguyén
Phl N, hai bén thoa thuan gia 6.050 dong/01 kg, thanh tién 13 1.074.159.000 dong.
S6 ltia nay Nguyén Pht N ban lai cho Cong ty Thay L voi gid 5.900 dong/0lkg,
chiu 16 150 dong/01kg. Nhu vay, tai thoi diém N doéng ¥ mua cta ba T1 véi gia
6.050 dong/01kg, nhung lai ban cho Cong ty véi gia thap hon 1a 5.900 dong/01kg
13 d3 bat dau thé hién thu doan gian doi ctia N (mua cao ban thap). Tiép d6, mic du
N khong phai 14 ngudi cua Cong ty Thiy L, khong dugc tuy quyén dai dién cho
Cong ty ndy trong giao dich mua ban lua, nhung N van viét gidy Bién nhan véi tu
cach 1a nguoi ciia Cong ty voi ndi dung: “Cong ty Thuy L co nhdp lua 504 kho cua
chi Tw H1 sl la: 177.547 x 6050 = 1.074.159.000 dong + coc 20.000.000 dong =
1.094.159.000 dong; thir hai chuyén tién”’ nham dé ba T1 tin tuong N 13 nguoi cua
Cong ty ndy. Hon nita, ndi dung cta gidy Bién nhan khong dung su that, vi Cong ty
Thity L chi mua laa caa N véi gid 5.900 dong/01kg, nhung N lai viét 1a Cong ty
mua laa ctia ba T1 véi gia 6.050 ddng/01kg, chi co N 1a ngudi biét rd ndi dung &
gidy Bién nhan nay 1a khong dung thyc té, nhung N van thyc hién dé nham Lra doi
ba T1, dé ba T1 tin tudng 1a dang ban lua cho Cong ty. Pay chinh 14 tha doan gian
doi cua N.

[2.2] Ngoai ra, 6ng Trinh Céng D (Giam dbc Cong ty Thay L) co 10i khai
khong mua laa cia ba Nguyén Thi T1, chi mua laa ciia Nguyén Phii N; Cong ty
Thiy L va N ¢6 quan hé mua ban lta tir nhiéu nam trudc. Diéu ndy ching minh ndi
dung cta gidy Bién nhan 1a khong dung, vi Cong ty Thuy L khong c6 quan hé mua
ban lua véi ba T1.

[2.3] Nhu vay, Nguyén Phu N di tao niém tin v6i ba Nguyén Thi T1 tir lan
mua Iia thir nhat, nhung bat dau c6 thi doan gian déi dbi véi ba T1 tir 1an mua la
thir hai. Toa 4n cip phtc tham nhan dinh co quan tién hanh t6 tung cp so thim
chwra 1am 16 thii doan gian déi ciia Nguyén Pha N 1a khdng ¢6 co so.

[2.4] B6i v6i nhan dinh cta Toa 4n cAp phuc thim vé viée chua du cin cir xac
dinh Nguyén Phu N tu gi6i thiéu la Phé Giam doc Cong ty Thuy L, thay rang: mic
du, tai Bién ban ddi chat ngay 04/7/2018 giita ba Nguyén Thi T1 va Nguyén Pha
N, N khong thira nhan ty gidi thiéu 1a Phd Gidm dbe Cong ty va khai viéc mua lua
voi ba T1 1a véi tu cach ca nhan. Tuy nhién, can cir vao Két luan giam dinh $6
259/KL-KTHS ngay 18/4/2018 cua Phong K§ thuat hinh sy Céng an tinh Pong
Thap c6 ndi dung chir viét, chit ky trén gidy Bién nhan 1a do Nguyén Phi N viét,
pht hop véi 161 khai ctia ba T1 va 6ng Nguyén Van H (chong ba T1) ¢6 ndi dung
khi thoa thuan mua laa véi ba T1, N 1ay danh nghia 1a Phé Giam dc Cong ty Thity
L. Hon nira, 6ng Trinh Cong D ¢6 van ban xac nhan N khong phai la thanh vién



ctia Cong ty, khong duoc cir 1a ngudi dai dién Cong ty ky hop dong mua laa cua
noéng dan. Do d6, c6 du cin ctr xac dinh Nguyén Phu N ty nhan 1a Phé Giam dbe
Cong ty dé mua lua cta ba T1. Toa an cAp phuc tham nhan dinh chua du cin ctr xac
dinh Nguyén Pha N tu gi6i thiéu 1a Pho Giam doc Cong ty Thity L 1a danh gia
khong toan dién ching c.

[3] Toa an cip phuc tham cho réng thoi diém Nguyén Phu N nhén tién tir
Cong ty (ngy 27/3/2018) dén thoi dlem ba Nguyén Thi T1 trinh bao Céng an
(ngay 28/3/2018) 1a khoang thoi gian rat ngan viée bi cao cham thanh toan cho ba
T1 khong du co s¢ chiimg minh bi céo chiém doat tién ctia ba T1. Nhan dinh nay
ctia Toa 4n cap phiic thim 14 khong dang. Boi 18:

[3.1] Theo noi dung gidy Bién nhan, thi Nguyén Pha N hen “thit hai chuyén
tién”’, nén ngay 26/3/2018 (1a Thir hai), ba Nguyén Thi T1 goi dién cho N yéu cau
thanh toan tién. Ngay 27/3/2018 (1a Thir ba), Cong ty Thity L thanh toan tién mua
lta cho N bang chuyén khoan, nhung N khéng chuyén tién thanh toan cho ba T1,
mic du ngay 27/3/2018, ba T1 tiép tuc goi dién doi tién, N htra hen nhiéu 1an roi
khong nghe méay. Do khong lién lac duge v6i N, nén ba T1 méi dén Cong ty Thity
L dé doi tién thi mai biét dugc N khong phai 1a Phé Giam ddc cua Cong ty. Trong
ngay 27/3/2018, N di nhiéu lan chuyén tién tir s6 tién d nhan ciia Cong ty Thay L
cho céc c4 nhan khac 1a 840.783.600 dong, it chi tiéu ca nhan 200.110.000 dong,
ma khong thanh toan cho ba T1. Nhiing ngay sau do, N tiép tuc chuyén tién cho
nhiing nguoi khac; sau khi bi bat (ngay 04/4/2018), trong tai khoan cta N chi con
139.096 dong.

[3.2] Thoi gian tir khi Nguyén Pha N nhan duoc tién tir Cong ty Thay L cho
dén khi ba T1 trinh bao Cong an tuy chi cach nhau mot ngay, nhung hanh vi pham
t6i da hoan thanh, s tién nhan dugc tir Cong ty Thiy L 18 ra phai dugc chuyén
thanh toan cho ba T1 (nhu d3 hen) thi N lai chuyén cho nhiing nguoi khac va st
dung cho muc dich ca nhan du ba T1 lién tuc lién lac tim N dé doi tién. Do d6, du
co s& x4c dinh hanh vi chiém doat ctia Nguyén Phu N,

[4] Nhu vay, ¢ co sd xac dinh Nguyén Phtt N ding thu doan gian déi va
chiém doat s6 tién 1.074.159.000 dong cua ba Nguyén Thi T1. Toa 4n cap so tham
két 4n Nguyén Pha N vé toi “Lira dao chiém doat tai san” 13 c6 cin cir, diing phap
luat.

Vi cac 1€ trén,

QUYET PINH:

Cin cir khoan 4 Piéu 382; khoan 2 Diéu 388; Piéu 390 Bo luat TS tung
hinh su:

1. Chap nhan Quyét dinh khang nghi giam déc tham s6 02/2023/KN-HS
ngay 08/3/2023 ctiia Chéanh an Toa 4n nhan dan tdi cao.

2. Huy Ban an hinh sy phuc tham s6 447/2022/HS-PT ngay 30/6/2022 ciia
Tda 4n nhan dan cp cao tai Thanh phd HO6 Chi Minh.



3. Giit nguyén quyét dinh ctia Ban 4n hinh su so thim s 19/2020/HS-ST ngay
27/8/2020 clia Toa an nhan dan tinh Dong Thap./.

Noi nhén: ,, ~ TM. HQI PONG THAM PHAN
- Chanh an TANDTC (dé béo céo); THAM PHAN - CHU TQA PHIEN TOA
- Vu7-VKSNDTC;

- TAND cép cao tai TP HO Chi Minh;

- VKSND cfp cao tai TP HO Chi Minh;

- TAND tinh Déng Thap;

-VKSND tinh Bong Thap ;

-Congantinh Dong Thap ;

- Cyc THADS tinh Dong Thap ; X N e

-BicdoN (theo dlc); g Thip Nguyen Van Dung

- UBND thi trin CoD, huyén Co D, thanh phd Can Tho;

-VuPCvaQLKH-TANDTC,;

- Luu: TKTP, Vu GPKTI (03umg), HSVA, VP.



