TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM

THANH PHO HA NOI Déc lap - Tu do - Hanh phuc
S6: 210/2024/QD-PT Ha noi, ngay 20 thang 08 nam 2024
QUYET PINH

GIAI QUYET VIEC KHANG CAO POI VOI
QUYET PINH TAM DiNH CHI GIAI QUYET VU AN

TOA AN NHAN DAN THANH PHO HA NOI
Véi Hoi dong phiic thAm gom co:

Tham phdn - Chii toa phién hop: ~ Ba Lé Thiy Linh.
Cdc Tham phan: Ba Pham Thi Mai
Ba Nguyén Thi Thuy Hanh
Tai quyét dinh tam dinh chi giai quyét vu an Kinh doanh thuong mai so thém 5O
05/2024/QD-KDTM ngay 30/5/2024 Toa an nhan dan quan Ba Dinh da can ctr vao diém d

khoan 1 fiiéu 214, 235 va khoan 5 diéu 215‘cﬁa Bo luat to tung dan su quyét dinh Tam dinh chi
giai quyéet vu an Kinh doanh thuong mai vé viéc Tranh chap hop dong bao lanh gitra:

Nguyén don: Congty S

Dia chi: 195009, V Street 3, Lit.A, S, N

Dia chi Van phong dai dién tai Ha Noi: P téng CNhaP-sdA duong T, quan B, Ha
Noi;

Nguoi dai dién theo 1ty quyén: Ba Ping Vii Minh H, 6ng Nguyén Quang T, ba Lé
Huong D

Dia chi: Cong ty L - Phong 6 ting 11 toa nha H - D L, quin B, Ha Nbi.

Bi don: Ngan hang K — Chi nhanh H4.

bia chi: Tﬁng A Toanha D, s6 CK, phuong N, quan B, Ha Noi.

Nguoi dai dién theo phap luat: 6ng Ham Jin S1, Giam déc.

Nguoi dai dién theo uy quyén: 6ng Dao Tién V, ba Nguyén Quynh N1, 6ng Lé Tuin A,
ong Nguyen Hoai A, 6ng Yang S2.

Ngwoi c6 quyén lgi, nghia vu lién quan: Cong ty TNHH H5 (nay 1a Cong ty TNHH
L1)

bia chi: Lo C, Khu C (Khu m¢ rong), xa D, huyén Y, tinh Bic Ninh.

Dia chi lién hé: Van phong dai dién phia Bic, t?mg A, toa nha 789 B6 Q, s6 A H, quan
C, thanh pho Ha Noi.

Nguoi dai dién theo phap luat: ong Kwak Soo H1, Tong Giam ddc.

Nguoi dai dién theo uy quyén: Ong Kim J, 6ng Nguyén Pat T1, 6ng Nguyén Duy H2,
ba Lé Thi Thanh H3.
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Tai don khang cao ngay 06/06/2024 Cong ty S do ba Bang Vi Minh H la ngudi dai dién
theo uy quyén ctia nguyén don khang cdo dé nghi huy quyét dinh tam dinh chi s6 05/2024/QD-
KDTM ngay 30/5/2024 ctia Toa an nhan dan quan Ba Dinh.

XET THAY:

Ngay 27/7/2016, Cong ty S 1a bén mua va Cong ty TNHH H5 (viét tit 1a Cong ty H5 1a
Nha thau) ky hop dong thiét ké, san xuat, cung tng va dich vu may cat Trung thé sb
201622370/20112443-172. Theo d6 Cong ty H5 dong y thiét ké, san xuat, cung Gng thiét bi
duoc liét ké trong hop dong va phu luc hop ddng, thuc hién cong viée lién quan dén lap dit,
van hanh 2 t6 may 600MW mdi t6 may cho nha may Nhiét dién L ma Cong ty S 14 tong thau
EPC.

Tai diéu 5.1 quy dinh vé bao ldnh thyuc hién hop dong nhu sau: Trong vong 30 ngay ké
tir ngay lam viée ké tir ngay ky Hop dong, nha thau (Cong ty H5) phai nop bao lanh thyc hién
Hop d6ng khong huy ngang do Ngén hang thr hang dau ctia Han Qudc phat hanh va dugc bén
mua (nguyén don) chap nhan, bang 10% gia hop dong 13 583.834,50 USD.

Ngay 28 thang 12 nam 2016, Ngan hang K — Chi nhanh H4 phat hanh Thu bao l1anh thyc
hién hop dong vai so tién 1a 583.834,50 D6 la My thong qua hé thong SWIFT dé dam bao viée
thuc hién nghia vu hop dong sb 201622370/20112443-172. Thu bao ldnh néu rd chiu sy diéu
chinh ciia Quy tic thdng nhat vé bao lanh theo yéu cau cua ICC (URDG 758).Trong Thu bao
lanh, Ngan hang K — Chi nhanh H4 cam két, trong vong 05 ngay lam viéc ké tir ngdy nhan
duoc yéu cau thanh toan dau tién ctia bén thy hudng c6 mot trong cac ndi dung dudi day, thanh
toan vo diéu kién va khong huy ngang cho bén thu hudng (Cong ty S) khoan tién bao lanh tdi
da ma khong can thém bat ky giai trinh hodc ching minh hoic bét ky ti liéu thém nao cho du
c6 bat ky tranh cdi hodc phan ddi ndo ciia bén yéu cau phat hanh hodc bén bao lanh hodc bat
ky bén thtr ba nao khéc, néu rd rang:

(i) bén yéu cau phat hanh da khong hoan thanh nghia vu theo hop dong;

(i1) bén yéu cr‘?u‘l phat hanh khong con dugc phep thue hién nghia vu mét cach hop phap
theo hop dong (bao gom bi dinh chi hodc thu hoi giay phép); va’hoac

(iii) c6 viéc thuc hién giam sat hodc bat ky tha tuc pha san nao khac d6i véi bén yéu cau
phat hanh; va/hodc

(iv) phat hi¢n sy that yé vige bén yéu cau phat hanh ¢ y cung cap thong tin sai cho bén
thu hudng trong giai doan dau thau, giao két va thuc hién hop dong va/hoac

(v) su vo hi€u cua giao dich do thiéu su phé duyét ndi b can thiét boi céac co quan cé
tham quyén do6i voi bén yéu cau phat hanh.

Ngay hét hiéu luc ctua Thu bao lanh thuc hién hop dong 1a ngay 30 thang 05 nam 2019.
Ngay 29 thang 05 nam 2019, Cong ty S vdi tu cach 1a bén thy huong theo Thu bao lanh da gui
yéu cau thong quah¢ théng SWIFT dén Ngan hang K — Chi nhanh H4 trinh bay rang Cong ty
H5 (bén yéu cau phat hanh bao 1anh) d3 khong hoan thanh nghia vu hop d6ng va yéu cau Ngan
hang hodc gia han hiéu luc bao lanh thém 12 thang hodc néu khong dong ¥ gia han, thi phai
thuc hi¢n thanh todn cho Cong ty S.

Ngay 14 thang 06 nam 2019, Ngan hang K — Chi nhanh H4 théng qua h¢ thong SWIFT,
phan hoi yéu cau cua Cong ty S, thong bao rang Ngan hang khong thé dap tng yéu ciu cua
Cong ty S vé viéc gia han hodc thanh toan.
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Ngay 29 thang 10 nam 2019 va ngay 10 thang 01 nam 2020 Céng ty Sachines c6 Thu
yéu cau Ngan hang K — Chi nhanh H4 thanh toan tién bao lanh cho nguyén don nhung khong
nhan dugc y kién phan hoi.

‘ Ngay 25/5/2021 nguyén don gui don khoi kién dén Toa 4n nhan dan quan Ba Dinh yéu
cau Ngan hang K — Chi nhanh H4 thanh toan s6 tién 583.834,50 USD va tién 1ai phat sinh theo
Thu bdo 1anh thuc hién hgp dong béi Cong ty L1 da khong hoan thanh nghia vu theo hop dong

Ngay 30/5/2024 Toa 4n nhan dian quin Ba Dinh c6 quyét dinh tam dinh chi vu 4n sb
05/2024/QD-KDTM véi 1y do: Tai diéu 30.2 ciia Hop dong thiét ké san xuit cung tng va dich
vu may cét trung thé cho nha may Nhiét dién L quy dinh: Trong trueong hop khong thé gidi
quyét tranh chdp thong qua tham van lan nhau, moi tranh chdp, tranh cdi hodc khiéu nai  phat
sinh tr hodc lien quan dén Hop dong nay, hodc viéc vi pham, chdam dutt hodc vo hiéu hop dong
sé€ duoc gidi quyet cudi ciing bang Trong tai tham chiéu theo Quy tic Trong tai dang c6 hiéu
liee tai thoi diém hién tai cua Vién Trong tai thugc Phong Thuong mai Stockholm. Hoi dong
trong tai s€ bao gom ba trong tdi vién. Ngén ngir dwoc sir dung trong t6 tung trong tdi la tiéng
Anh. Hop dong nay sé dwoc diéu chinh béi ludt ndi dung cia Thuy Dién.

Toa an cip so tham di dan chiéu thoa thuan néu trén va cho rang cdn phdi doi phdn
quyét cua Trong tai vé viéc thuc hién hop dong thiét ke san xudt cung ung va dich vu mdy cat
trung thé cho nha may Nhiét dién L gitta Cong ty S va Cong ty TNHH L1 (tén cii: Cong ty
TNHH H5).

_Khong dong ¥ v6i quyét dinh tam dinh chi, Ngay 6/6/2024 nguyén don c6 don khéng
cdo dé nghi Toa an cap phac tham huy quyét dinh tam dinh chi cia Toa 4n nhan dan quan Ba
Dinh.

Xét thay: Ly do tam dinh chi cta cap so tham can doi phan quyét ctia Trong tai vé viéc
thuee hién hop dong thiét ké san xudt cung iing va dich vu mdy cdt trung thé cho nha may Nhiét
dién L. Tuy nhién Thu bao 1anh Ngan hang K — Chi nhanh H4 cam két thanh toan vo diéu kién
va khong hiy ngang cho bén thu hudng dé dam bao viéc thuc hién hop dong sb
201622370/20112443-172 cho Cong ty H5. Hop dong sb 201622370/20112443-172 cac bén
da thuc hién va Thu bdo 1anh nay 1a doc 1ap véi hop déng boi loai hinh bao 1dnh vo diéu kién.
Do d6 dé danh gia Cong ty H5 c6 vi pham nghia vu cta hop dong hay khong thi nguyén don
phai cung cip tai liéu dé ching minh.

Mat khac nguyén don va Cong ty H5 déu x4c dinh chwa nop don khai kién giai quyét
tranh chap do6i voi hop dong 201622370/20112443-172 tai Trong tai. Cac bén khong néu ro
Trong tai cu thé gidi quyét chi thoa thuan ap dung Quy tac Trong tai dugc tham chiéu la Vien
Trong tai thuoc Phong Thuong mai Stockholm. Khi chua c6 thong bao thu Iy cua Trong tai va
chua xac dinh Trong tai nao giai quyét tranh chap nhung Toa 4n Nhan dan quan Ba DPinh ra
quyét dinh Tam dinh chi 1a khong dung.

Cin ctr diéu 314, 148 cua Bo luat td tung dan su;

QUYET DPINH:

1. Huy Quyét dinh tam dinh chi s6 05/2024/QD-KDTM ngay 30/5/2024 ciia Toa an
nhan dan quan Ba Dinh, thanh ph6 Ha Néi gitra:

Nguyén don: Congty S

Dia chi: 195009, V Street 3, Lit.A, S, N

Dia chi Vian phong dai dién tai Ha Noi: P ting C nha P - s6 A duong T, quan B, Ha
Noi;
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https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20TNHH%20h%E1%BB%87%20th%E1%BB%91ng%20c%C3%B4ng%20nghi%E1%BB%87p%20LS-VINA
https://trolyao.toaan.gov.vn/l%20link/o%20nh%C3%A0%20m%C3%A1y%20nhi%E1%BB%87t%20%C4%91i%E1%BB%87n%20Long%20Ph%C3%BA%201
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https://trolyao.toaan.gov.vn/l%20link/o%20Ng%C3%A2n%20h%C3%A0ng%20KEB%20Hana
https://trolyao.toaan.gov.vn/l%20link/o%20Chi%20nh%C3%A1nh%20H%C3%A0%20N%E1%BB%99i
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20LS-Vina
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20LS-VINA
https://trolyao.toaan.gov.vn/l%20link/o%20C%C3%B4ng%20ty%20LS-VINA
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Saint-Petersburg
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Nga
https://trolyao.toaan.gov.vn/l%20link/o%20H%C3%A0%20N%E1%BB%99i:%20Ph%C3%B2ng%2003-01%20t%E1%BA%A7ng%203%20Pan%20Pacific%20H%C3%A0%20N%E1%BB%99i%20-%20s%E1%BB%91%201%20%C4%91%C6%B0%E1%BB%9Dng%20Thanh%20ni%C3%AAn,%20qu%E1%BA%ADn%20Ba%20%C4%90%C3%ACnh,%20H%C3%A0%20N%E1%BB%99i
https://trolyao.toaan.gov.vn/l%20link/o%20H%C3%A0%20N%E1%BB%99i:%20Ph%C3%B2ng%2003-01%20t%E1%BA%A7ng%203%20Pan%20Pacific%20H%C3%A0%20N%E1%BB%99i%20-%20s%E1%BB%91%201%20%C4%91%C6%B0%E1%BB%9Dng%20Thanh%20ni%C3%AAn,%20qu%E1%BA%ADn%20Ba%20%C4%90%C3%ACnh,%20H%C3%A0%20N%E1%BB%99i

Nguoi dai dién theo ty quyén: Ba Ping Vii Minh H, 6ng Nguyén Quang T, ba Lé
Huong D

Dia chi: Cong ty L - Phong 6 tang 11 toa nha H - D L, quan B, Ha Noi.
Bi don: Ngan hang K — Chi nhanh H4.

Dja chi: Tang A Tda nha D, sb C K, phuong N, quan B, Ha Noi.
Nguoi dai dién theo phap luat: ong Ham Jin S1, Giam ddc.

Nguoi dai dién theo uy quyén: 6ng Pao Tién V, ba Nguyén Quynh N1, 6ng Lé Tuén A,
ong Nguyén Hoai A, 6ng Yang S2.

Nguwoi cé quyén loi, nghia vu lién quan: Cong ty TNHH H5 (nay 1a Cong ty TNHH
L1)

bia chi: Lo C, Khu C (Khu mé rong), xa D, huyén Y, tinh Bic Ninh.

Dia chi lién hé: Van phong dai dién phia Bic, tﬁng A, toa nha 789 Bo Q, s6 A H, quan
C, thanh pho Ha Noi.

Nguoi dai dién theo phap luat: ong Kwak Soo H1, Tong Giam doc.

Nguoi dai dién theo uy quyén: Ong Kim J, ong Nguyén Pat T1, 6ng Nguyén Duy H2,
ba Lé Thi Thanh H3.

2. Chuyén hd so vu an cho Toa an nhan dan quan Ba Dinh, thanh phé Ha No1 tiép tuc
giai quyét vu an.

, 3.Vé an phi: Hoan tra cong ty S s6 tién tam tng 4n phi 2.000.000 dong di ndp theo bién
lai s6 0030191 ngay 12/6/2024 cua Chi cuc Thi hanh an dan sy quan Ba Dinh, thanh pho Ha
Noi.

3. Quyét dinh nay c6 hiéu lyc ké tir ngay 20/8/2024.

Noi nhin: , TM. HQI PONG PHUC THAM

- VKSND Thanh pho Ha Ngi; THAM PHAN - CHU TQA PHIEN HQP
- TAND qudn Ba Binh;

- VKSND qudn Ba Dinh;

- Chi cuc THADS qudn Ba Pinh;

- Duong su;

- Luu HS, VP.

Lé Thuy Linh
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